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Cox.  David  M.,  Aug.  2,  1897. 
Corbett,  James  L.,  Aug.  26,  1897. 
Cleary,  Reuben  St.  J.,  Sept.  27,  1897. 
Chinn,  Wm.  J.,  Dec.  3,  1897. 
Clarke,  Henry  B.,  Jan.  18,  1898. 
Clark,  Elroy  N.,  March  22,  1898. 
Cochran,  Carl  H.,  April  30,  1898. 
Carter,  Roswell  A.,  June  6,  1898. 
Cooper,  Henry  P.,  Dec.  9,  1893. 
Curtis.  Leonard  E.,  June  15,  1898. 
Clay,  C.  Field,  Sept.  14.  1898. 
Callom,  Fred  L.,  Jan.  25,  1899. 
Clay,  Henry  C,  March  4,  1899. 
Crafts,  Wm.  C,  April  20,  1899. 
Collins,  W,  P.,  May  22,  1899. 
Chamberlin,  C.  A.,  June  2,  1899. 
Corbin,  Arthur  L.,  Aug.  15,  1899. 
Cohen,  Henry,  Aug.  5,  1899. 
Clegg,  Cecil  H.,  Aug.  1, 1899. 
Consaul,  Chas.  F.,  Sept.  26,  1899. 
Carpenter,  Delphus  E.,  Aug.  2,  1899. 
Cole,  J.  C,  Dec.  4,  1899. 
Crawford,  James  P.,  Dec.  3,  1899. 
Crose,  Newton  W.,  Jan.  25,  1900. 
Corbett,  J.  E.,  Jan.  25,  1900. 
Costigan,  Edward  P.,  Jan.  27,  1900. 
Caley,  W.  H.,  Jan.  27,  1900. 
Chandler,    Charles    Lovell,  Jan.  27. 

1900. 
Clark,  William  E.,  March  2,  1900. 
Coon,  John,  May  16,  1900. 
Chiles,  John  H.,  Sept.  15, 1900. 
Costigan,  George  P.,  Nov.  7. 1900. 


Chute,  Elmer  J.,  Nov.  20,  1900. 
Callahan,  James  P.  H.,  Feb.  20, 1901. 
Carlon,  Thomas,  July  2,  1901. 
Clarke,  Louis  E.,  Sept.  26,  1901. 
Cummings,  J,  Wilson,  April  5,  190^ 

D. 

Downing,  J.,  July  18,  1861. 
Dalliba,  Jas.  E.,  July  18,  1861. 
Decker,  Jas.  H.,  April  30, 1862. 
Davis,  Richard  W.,  Aug.  20,  1864. 
DeFrance,  A.  H.,  Sept.  18,  1867. 
DeLaMar,  F.,  May  13,  1869. 
Davidson,  Jno.  M.,  March  8,  1872 
Derr,  Chas.  W.,  Feb.  11,  1873. 
Dillon,  Anthony  S.,  March  26,  1873; 
Dean,  Chancy  B.,  Sept.  1,  1873« 
Dorr,  Joseph  M.,  Feb.  4, 1874. 
Decker,  W.  S.,  Feb.  19,  1874. 
Dunton,  Robert  F.,  June  5,  1874. 
Dale,  Samuel  P.,  Aug,  4,  1874. 
DalofC,  Levi  W.,  Nov.  28,  1874. 
Dillon,  Henry  C,  March  29,  1875. 
Danfdrd,  Addison,  April  27,  1875. 
DeMattos,  Jas.  P.,  July  8,  1875. 
Davis,  Ira  W.,  Sept.  11,  1875. 
Dier,  Wm.  A.,  June  17,  1876. 
Deniston,  Ward  W.,  April  1, 1876. 
Dunning,  Ebet  T.,  Aug.  5,  1876. 
Downer,  Sylvester  S.,  Aug.  16,  1876^ 
Dale,  Alfred  A.,  Feb.  15.  1877. 
Dunfield,  Wm,  H.,  Sept  7,  1877. 
Davis,  George  F.,  Jan.  29,  1878. 
Devereux,  Jno,  P.,  Oct.  3,  1878. 
Davis,  Wm.  H.,  Feb.  15,  1879. 
Denslow,  Leonidas  E.,  Feb.  21,  1879 
Dolllson,  Geo.  E.,  April  24,  1879. 
Darnell,  Simeon,  April  26,  1879. 
Deweese,  Jno.  T,,  May  26,  1879. 
Drake,  Jas.  F.,  June  10,  1879. 
Dickson,  Thomas  A.,  June  10,  1879 
Dunbar,  W.  W.,  Sept.  1,  1879. 
Drexebins,  J.  F.,  Jan.  16,  1880. 
Dame^  Samuel  E.,  Feb.  13.  1880. 
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Dennlson,  Wm.  Niel,  March  5»  1880. 
Dawson,  Jas.  A.,  April  16,  1880. 
Dana,  John  C,  April  29,  1880. 
Day,  Henry  A,,  April  30,  1880. 
DeLany,  John,  June  1,  1880. 
Dennison,  Herman  G.,  June  24,  1880. 
Douthitt,  D.  Wm.  July  14.  1880. 
Dunn,  Jas.  McF.,  July  22.  1880. 
Dixon,  Luther  S.,  Oct.  6,  1880. 
Dixon,  J.  Roman  (Jno.  R.)  Nov.  4, 

1880. 
Davis,  Elisha  W.,  Nov.  29,  1880. 
Downing,  J.  M.,  Jan.  8,  1881. 
Denison,  Jno.  H.,  April  14,  1881. 
Davidson,  Wm.  C,  April  18,  1881. 
Dulles,  Wm.  Jr.,  April  20,  1881. 
Driscoll,  B.  O.,  May  5,  1881. 
Deane,  Josiah  W.,  May  16,  1881. 
Denny,  J.  C,  Jan,  17,  1880. 
Dunn,  Geo.  M.,  May  18,  1881. 
Dunlap,  Robert,  June  9,  1881. 
Danford,  Frank,  June  9,  1881. 
Dewey,  N.  D.,  Aug.  27,  1881. 
Day,  Francis  C,  Sept.  27,  1881. 
Dilts,  James.  Oct.  7,  1881. 
Denny,  Jas.  M.,  Oct.  10,  1881. 
Duffy.  Thomas,  Dec.  27,  1881. 
Dawson,  R.  W.,  Jan.  9,  1882, 
DeCoster,    Atwood    L.,    March    16. 

1882. 
Davis,  Jas.  G.,  April  15,  1882. 
Deweese,  Jno.  A.,  Jun«  23,  1882. 
Draper.  W.  S.,  Sept.  26,  1882. 
Dickson,  Wm.  J.  T.,  Oct.  28,  1882. 
Davis,  Robert  W.  E.,  Dec,  4,  1882. 
Davidson,  Jno.  M.,  Dec.  16,  1882. 
Dillon,  Wm..  March  21,  1883. 
Dollison,  J.  W.,  March  27,  1883. 
Dalrymple,  Wm,  H.,  May  14,  1883. 
Doud,  A.  Lee,  March  28,  1884. 
Dudley,  Geo.  E.,  Oct.  21,  1884. 
Davis,  Wm.  Henry,  Jan.  3,  1885. 
Dixon,  Henry  W.,  April  25,  1885. 
Davies,  John  E,,  July  6,  1885. 


Dodds.  Geo.  B.,  Oct.  30,  1885. 
Dale,  Wm.  W.,  Feb.  26,  1886. 
Darrow,  C.  W.,  July  6,  1886. 
Drumm,  Henry  A,,  Sept.  21,  1886. 
Dodds,  Francis  H.,  Dec.  13,  1886. 
Dunklee,  George  F.,  March  12,  1887. 
Dalander,  Zachariah,  May  20,  1887. 
Dudley,  Charles  H.,  Aug.  30,  1887. 
Decky,  Clem  D.,  July  24, 1887. 
DeLan,  Surville  J.,  Nov.  21, 1887. 
Donovan,  James,  Nov.  30,  1887. 
Dameron,  Geo.  M.,  April  10,  1888. 
Dean,  Erman  R.,  April  18,  1888. 
Darrah,  Sanford  F.,  June  4,  1888. 
Dawson,  Clyde  C,  July  9.  1888. 
Daves,  J,  W.,  July  25,  1888. 
Dent,  Sidney  H.,  Oct.  20,  1888. 
Davis,  Chas.  F.,  Dec.  7,  1888. 
Devine,  Thos.  H.,  Dec.  5, 1888. 
Dixon,  Edward  L.,  Jan.  5,  1889» 
Dounell.  Thomas.  Jan.  9,  1889. 
Drum,  Thos.  J.,  Jan.  10,  1889. 
Davies,  David  J.,  Jan.  16,  1889. 
Dustin,  F.  W.,  March  22.  1889, 
Dye.  Ola  J.,  March  26,  1889. 
Davis,  Webster,  April  12,  1889. 
Duff,  Walter  M.,  April  26,  1889. 
Dudley,  El  wood  E.,  June  6,  1889. 
Darmer,  J.  E..  July  17,  1889, 
Dayton,  Wm.  Lewis,  Aug.  1,  1889. 
Doty,  T.  F.,  Aug.  12,  1889. 
Druley,  Rufus  A.,  Oct.  3,  1889, 
Dickerson,  C.  L.,  Jan.  10,  1890. 
Deunin,  John  A..  Oct.  15,  1889. 
Denton,  Gilbert  H.,  Dec.  6,  1889, 
Dye,  O.  W.,  Jan.  13.  1890. 
Dempster,  Perry  J.,  Dec  16,  1889. 
Durfee,  Elisha  B.,  April  17,  1890. 
Davis,  Edgar  A.,  April  28,  1890. 
Doughty,  Jas.  K.,  Sept.  16,  1890. 
Davis,  Harry  C,  Sept.  17.  1890. 
Devlin,  Edward  L,  Oct.  23,  1890. 
Dimmltt,  Geo.  Z.,  Oct  3,  1890. 
Dunn  Geo.  W..  Nov.  12,  1890. 
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Depne,  Aaron  T.,  Nov.  24,  1890. 
Davis,  Wm.  H.,  Dec.  3,  1890, 
Dugan,  Patrick  J.,  Dec.  8,  1890. 
Dubbs,  Henry  A,,  Dec.  19,  1890. 
Denning,  H.  J..  Jan,  7,  1891. 
Dixon.  N.  Walter,  March  19,  1891. 
DeSoto.  Emilia  D.,  Feb.  2.  1892. 
Duncan,  Guy  D.,  March  28,  1892. 
Draper.  Phineas  H.,  April  27,  1892. 
Dunbaugh.  Chas,  P.,  Nov.  18,  1892. 
Dorsey,  Clayton  C,  Feb.  2,  1893. 
Dines.  Tyson  S.,  Nov.  29,  1892. 
Dunlavy,  James  P.,  Jan.  3,  1893. 
Dillingham,  W.  H.,  Jan.  18,  1893. 
Dingman.  Wm.  W..  March  20,  1893. 
Dyett,  Chas.  H.,  July  3,  1893. 
Decker,  Mason  L.,  July  31,  1893. 
Duvall,  Lot  M.,  Dec  1,  1893. 
Doesburg,  White,  Dec.  30,  1893. 
Dunham,  Herman  H..  May  4,  1894. 
Detch.  M.  M.,  May  22,  1894. 
Denison.  James  F..  Feb.  1,  1895. 
DeFord,  W.  A.,  Feb.  1,  1895. 
Dodge,  Ellis  F.,  Feb.  27.  1895. 
Dedrick,  Walter  R.,  May  1,  1895. 
Dodge.  Clark  E..  Sept.  5,  1895. 
Downing,  Warwick  M.,  July  10, 1895. 
Dickens.  Oscar,  March  16,  1896. 
Daughters.  E.  J..  May  6,  1896. 
Daw8on«  Manley  M..  Sept  3,  1896. 
Dunn.  Thomas  C,  June  11,  1897, 
Dunn,  John  W.,  June  11,  1897. 
Dauser.  J.  Seymour,  July  16,  1897. 
Durgin,  Frank,  Sept.  20,  1897. 
Davidson,  J.  W.,  Nov.  15,  1897. 
Dickerson,  F.  N..  Jan.  5,  1895. 
Dort,  Jno.  C,  March  24,  1896. 
Davis,  Walter  W.,  Dec.  15.  1897. 
Dunnington.  F^ank  H.,  Jan.  17,  1898. 
Dines,  Orville  L.,  April  6,  1899. 
Dolph.  a  W.,  Sept.  13,  1899. 
Dakan,  Albert,  Aug.  11.  1899. 
Barley,  Ward,  Aug.  2,  1899. 
Del  Bondio,  Charles,  July  21,  1899. 


Dickinson,  Julius  6..  Dec.  9,  1899. 
Davis,  Ghent.  June  28,  1900. 
Dunn,  Isaac,  July  31,  1900. 
Danforth,  H.  W.,  Sept.  13.  1900. 
Duffy,  George  A.,  Jan.  7,  1901. 
Dalton.  Lewis  S.,  March  22,  1901. 
Disbrow.  Charles  W.,  April  16,  1901. 
Duncombe,  D.  T,,  April  18,  1901. 
Donzellman.  Hugo,  Dec.  31,  1901. 


Elvans,  Jno.  R.. 
Eyster,  C.  S.,  March  18,  1871. 
Elliott,  Victor  A.,  March  28,  1873. 
Eagleton,  James  S.,  June  4,  1874. 
Ensign.  Edgar  T.,  Oct.  16,  1874. 
Ebey,  David  H.,  July  24,  1877. 
Egan,  M.  John,  Sept.  4,  1877. 
Ellis,  Chas.  W.,  Dec  22,  1877, 
Elder,  Geo.  R.,  Dec.  7,  1878. 
Ewors,  Mitchell.  H.,  Feb.  28,  1879. 
Earle,  Geo.  T.,  Jr..  March  17,  1879. 
Eddy,  Henderson  H.,  April  18,  1879 
Edmunds,  Geo.  Jr.,  Nov.  17,  1879. 
England,  Paren,  Dec.  22.  1879. 
Early,  Thomas  C.  Dec  22,  1879 
Ellsworth,  P.  C,  Feb.  17,  1880. 
Engley,  Eugene,  June  7,  1880. 
Ellis,  James  M..  Sept  22,  1880 
Bwing,  Jno.  A..  May  30.  1881. 
Ely.  A.  F.,  June  30.  1881. 
Blwell,  J.  C,  Nov.  22.  1881. 
Elliott,  Jno.  D.,  Aug,  30.  1882. 
Emmerson,    Thomas    W..    June    6, 

1883. 
Ellis,  Geo.  W,,  Sept.  27.  1881. 
Easton,  Jay  W.,  July  10,  1883. 
Earl,  Wm.  B,,  Sept.  14.  1883. 
East,  A.  B.,  Oct.  25,  1883. 
Estabrook,  Frank,  July  7,  1884. 
Elliott,  Richard  C,  Dec.  17,  :.885. 
Edsall,  Thomas  H.,  May  21.  1886. 
Edwards.  Wnu  J..  June  5. 1886. 
Eagle,  Clifford  F.,  June  21, 1886. 
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Bxllne,  Prank,  April  4,  1887. 
Estes,  George,  May  9,  1887. 
Edmonds,  Emmet  E.,  June  13,  1887. 
Eyrick,  J.  C,  Aug.  2,  1888. 
Edwards,  Thomas  J.,  Aug,  3,  1888. 
Edgar,  Morgan,  Aug.  31, 1888. 
Ellis.  Daniel  B.,  Sept.  6,  1888. 
Easley,  Geo.  W..  Oct.  25,  1888. 
Ellis,  Bertram,  May  20,  1889. 
Evans,  H,  T.,  July  26,  1890. 
Evans,  Chas.  P.,  Aug.  26,  1890. 
Everett,  Chas.  W.,  Oct.  10,  1890. 
Ellis,  Frank  W.,  Feb.  3,  1891. 
Evans,  Elmer,  June  30,  1891, 
Elliott,  Ezra  T.,  Oct  1,  1891. 
Edminster,  Porter,  Nov.  2,  1891. 
Esslngton,  Jnp.  M.,  April  9,  1892. 
Ellington,  Andrew  M.,  July  1,  1892. 
Earnshaw,  Geo.  W.,  July  28,  1892. 
Essex,  G.  S,,  June  12,  1893. 
Eddleman,  Myer,  June  1,  1894. 
Emmerson,  Herbert  L.,  June  9,  1994. 
Elliott,  Willis  Victor,  July  12,  1J?94 
English,  Francis  M.,  July  18,  1894. 
Erdman,  Otto  A.,  Dec.  21,  1894. 
Englar,  David,  Aug.  12,  1895. 
Edwards,  Arthur  M.,  Feb.  13.  1896. 
Emberson.  A.  L.,  Feb.  21,  1896. 
Edwards,  Wm.  G.,  June  26,  1896. 
Bldred,  Kent  L.,  Nov.  17,  1896. 
Edmondson,  G.  M«,  Dec.  19,  1896. 
Esteb,  Ralph  E.,  Feb.  13,  1897. 
Enterline,  E.  E.,  Nov.  8,  1897. 
Escobar,  Frederick  W„  Dec.  2,  189f. 
Ellis,  P.  G.,  Oct.  10,  1898. 
Eaton,  Joseph  H.,  Jan.  4,  1900. 
Elston,  Judson  A.,  Aug,  19.  1901. 
Ewing,  Frank  I.,  Aug.  27,  1901. 
Edmonston,  W.  A.,  Sept.  7,  1901. 
England,  Frank,  Jan,  29,  1902. 

F. 

France,  L.  B.,  July  26,  1861. 
Farner.  Wm.  H.,  Aug.  12,  1861. 


Fox,  W.  P„  Dec.  27,  1861. 
Febles,  Jno.  C.,  May  23,  1872. 
Fitnam,  Jno.  C.,  Sept.  7,  1872. 
Freeman,  James  M.,  March  7,  1872^ 
Fisk,  Arthur  W.,  May  14,  1874. 
Foot,  Robert  B.,  June  6,  1874. 
FuUerton,  Wm  C.,  Jan.  8,  1876. 
Ford,  Henry,  March  11,  1876. 
Forhan,  Michael  J-,  Feb.  12.  1877 
Farrell,  Joseph  W.,  Jan.  8,  1879. 
Fletcher,  Wm.,  March  17,  1879 
Fishback,  W.  H.  M.,  May  13.  1879, 
Fillius,  JacoD,  May  24,  1879, 
Frueanfl,  John  F.,  May  26.  1879. 
Fauntleroy.  P.  W.,  Sept.  2.  1879. 
Fassett,  Wm.  J.,  Sept.  3,  1870, 
Pnris,  Geo.  W.,  July  13,  1880. 
Fleming,  Jno.  D.,  Sept.  22,  1880, 
Fisher,  Thos.  M..  Sept.  22,  1880. 
Fishback,  Chas  F.,  Sept.  22,  1880, 
Ferguson,  Nimrod  G..  Sept.  22,  1880, 
Fisher,  Jacob  A.,  Sept.  22,  1880. 
Fields,  Jehu.  May  21,  1881. 
Frazier,  C,  M.,  June  9,  1881. 
Frankey,  James  F.,  June  15,  1881. 
Freeman,  John  D.,  June  24,  1881. 
French,  W.  H.  G..  Nov.  19,  1881. 
Fitzgerald,   Stephen   R,,     Feb.     25^ 

1882. 
Fuller,  Gideon  S..  April  1,  1882. 
Field,  N.  G.,  May  25,  1882. 
Freeman,  W.  F.,  March  27,  1882. 
French,  Edward  R,,  April  15,  1882. 
Fitton,  Walter  H..  April  25,  1882. 
Felker,  W.  B.,  June  13.  1882. 
French,  Rufus  A.,  Oct.  28,  1882. 
Ferguson,  H.  V.  A.,  Dec.  6,  1882, 
Franklin,  Chas  W.,  June  18.  1883. 
Fitch,  Thomas.  Sept.  4,  1883. 
Flood,  Jno.  H.,  Sept.  10,  1883. 
Fitch,  Francis,  Sept.  6,  1883. 
Fleming,  Randall  W..  Sept.  22,  188. . 
Freeman,  Edward  L.,  June  4,  1886. 
Fowler,  Addison  J.,  Dec.  3,  1886. 
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Frost,  Albert  S.,  Jan.  27,  1887. 
Peld,  Willard  C,  Oct.  17,  1887. 
Fink,  Henry  Charles,  Oct.  22,  1887. 
Flickinger,  J.  R.,  July  10,  1888. 
Farnsworth,  Edward  L.,     Dec.     26, 

1888. 
Franklin  Edward  W.,  Jan.  16,  1889. 
Foshier,  H.  R..  Jan.  17,  1889. 
Fisher,  Thomas  J.,  Nov,  2,  1889. 
Fairall,  Charles  H.,  March  13,  1890. 
Fisher,  A.  S.,  Sept.  27,  1889. 
Fish,  Gary  B.,  April  29,  1890. 
Forman,  Gea  W.,  May  8,  1890. 
Freeman,  Frank  L.  J.,  June  6,  1890. 
Friedberg,  Wm.  B.,  July  18,  1890. 
Furman,  Henry  M.,  Nov.  10,  1890. 
Fowler.  Josiah  A.,  Dec.  3,  1890. 
Field,  Wm.  W.,  Feb.  2,  1891. 
Franks,  Edwin  B.,  May  18,  1891. 
Fuller,  U.  E.,  July  3,  1891. 
Fenlon,  Thos,  P.  Jr.,  Nov.  20,  1890. 
Farlow,  Edgar  J.,  July  19,  1892. 
Fenton.  D'Arcy,  Aug.  5,  1892. 
French,  H.  C,  Sept.  29.  1892. 
French,  Edmund  R„  Sept,  17,  1892. 
Ferris,  Cornelius  Jr.  Sept.  1,  1892. 
Fancher,  Leon  L..  Jan.  11,  1893. 
Floyd,  Escar,  Dec.  23. 1892. 
Fury,  Charles  P„  Jan.  30,  1893. 
Finn,  J.  Maurice.  May  5,  1893. 
Fletcher,  Clinton  C,  Feb.  5.  1894. 
Fletcher,  W.,  Meade,  April  9,  1894. 
Fryer,  David  E.,  June  6.  1894. 
Poster,  Herbert  W.,  Nov.  20.  1894. 
Fleming.  Porter  W..  April  20.  1896. 
Pinkelsteln,  David,  July  28.  1896. 
Purguson,  Daniel  A.,  Sept.  7,  1897. 
Pitzpatrick,  Roy,  Oct.  25, 1897. 
Pavilamb.  Millard.  April  14.  1897. 
Puller,  Pierpont.  Oct.  5.  1895. 
Ferguson,  Joseph  E.,  Feb.  14,  1899. 
Polsom,  Fred  Gorham,  Oct.  14,  1899. 
Frueauff.  Charles  A.,  Aug.  6,  1900. 
Parrar,  J.  Fred,  Aug.  7,  1900. 


Praser,  George,  A.  H..  Feb.  11,  1901, 
Frizzle.  Alonzo,  July  1,  1901. 

Q. 

Gorsline,  Wm.  R.,  Aug.  14,  1862, 
Goring,  Jonathan,  Jan.  19.  1866. 
Gardner.  T.  B..  July  2,  1867. 
Garbanate.  Henry.  Aug.  9.  1867. 
Gardner,  Frank  N.,  July  16,  1868. 
Graham.  D.  B.,  Dec.  21,  1871. 
Garrison,  Usher  C,  July  22,  1872. 
Gerry.  M.  B.,  May  14.  1873. 
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Hagermtui,  Herbert  J.,  Oct.  2,  1895. 
Herrick,  Herbert  S.,  Feb.  25,  1896. 
Hicks,  James  T.,  March  7,  1896. 
Halbert,  E.  F.,  April  30,  1896. 
Hughes,  Charles  B.,  May  12,  1896. 
Harwick,  Wm.  H..  July  1.  1896. 
Hamlin,  Clarence,  July  10,  1896. 
Herring,  John  J.,  July  27,  1896. 
Hardy,  Albert,  July  28,  1896. 
Hltzler,  Alexander  C,  July  29,  1896. 
Halderman,  Grant  E.,  Nov.  25,  1896. 
Holly,  Carrie  Clyde.  Dec,  8,  1896. 
Houston,  William  Gus,     March     2, 

1897. 
Hoye,  James  E.,  April  5,  1897. 
Hoff.  G.  F..  July  13,  1897. 
Howard,  W.  W.  J.,  July  14.  1897. 
Huff,  J.  W.,  Sept,  1,  1897. 
Harden,  Wm.  E.,  Nov.  8, 1897. 
Hubbard,  L.  D.,  Dec.  17, 1897. 


Hartnett,  J.  W.,  Jan,  28,  1898. 
Hooper.  A.  W.,  April  26.  1898. 
Holland,  Theodore.  May  4.  1898. 
Howell,  Roy  C,  July  2,  1898. 
Harrison,  Thomas,  Oct.  13,  1898. 
Humphrey,  George    W..    Sept.    14. 

1898, 
Hobson,  L.  D.,  Dec.  21,  1898. 
Harman,  John  Michael,     Jan.     19 

1899. 
Hutton,  William  E.,  Jan.  26,  1899. 
Haughey,  Barney,  Jan.  31,  1899. 
Hyde,  Frederick  D.,  Jan.  21,  1899. 
Hurd,  Jarvis  D.,  Feb.  18,  1899. 
Hoggatt,  Volney  T.,  May  10,  1899. 
Hatch,  Emil  B..  Aug.  14,  1899. 
Huntington.  Guy  B.,  Aug.  30.  1899. 
Hughes,  Gerald,  Aug.  2,  1899. 
Hodges,  William  V..  Aug.  1.  1899. 
Hayden,  Charles,  Oct.  2,  1899. 
Harris,  Bret,  Nov.  27,  1899. 
Hawkins,  Prince  A.,  Dec.  4,  1899 
Hull,  R.  R.,  Dec  27,  layy. 
Highberger,  D.  A.,  Jan.  8,  1900. 
Hook,  Rufus  M.,  Feb.  8,  1900. 
Hetherington,  George,  Feb.  8,  1900. 
Hindry,  H.  H..  Feb.  24,  1900. 
Hogan.  J.  T.,  Nov.  27,  1900. 
Haben,  Leo.,  Dec.  5,  1900. 
Hodgson,  James  M.,  Jan.  28,  1901. 
Heath,  Fred  W.,  Feb,  21,  1901. 
House,  Marshall  M.,  June  10.  1901. 
Hynes,  Wm.  F.,  Sept.  6,  1901. 
Haffey,  James  Leroy,  Jan.  17,  1902, 
Healey,  Arthur  E.,  Jan.  29.  1902. 
Hecox,  Roy  C,  Jan.  29,  1902. 
Hornbein,  Philip,  April  8,  1902. 

I. 

Ingersoll,  Frank  W.,  Sept.  6,  1877. 
Irwin,  William  G.,  Jan.  12,  1880. 
Ide,  Appleton  J.,  Feb.  19,  1880. 
Ives,  James  R.,  Nov.  6,  1890, 
Irion,  F.  W..  Nov.  26,  1880. 
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IngersoU,  Hiram  D.,  Sept.  6,  1889. 
Ingalls.  H.  A.,  April  4,  1892. 
Iddings,  Lewis  Morris,  May  9,  1892, 
Isbell,  Orland  Sidney,  Nov.  10,  1892. 
Ingraham,  Oliver  F.,  May  15,  1S93. 
Irwin,  George  M.,  Sept.  18,  1894. 
Ingram,  Edwin  J.,  Sept.  23,  1894. 
Ives,  John  N.,  April  9,  1896. 
Irvin,  Thomas  Alexander,  June  11, 

1897, 
Ingraham,  Milton  P.,  Sept.  4,  1901. 

J. 

Johnson,  H.  A.,  July  6,  1863. 

Johnson,  Edward  L.,  Dec.  11,  1871. 

Jenkins,  D.  P.,  May  4,  1872. 

Jacobson,  B,  P.,  Sept.  10,  1873. 

Johnson,  Frederick  J.,  Dec.  4,  1873. 

Jenson,  Henry  C.  F.,  Feb.  21.  1874. 

Jones.  John  L.,  June  15,  1874. 

Jenkins,  John  W.,  July  10,  1874. 

Johnson.  William.  July  12.  1875. 
John.  James  M«,  Nov.  15,  1876. 

Jerome,  John  L.,  Oct.  9,  1877. 

Jameson,  Alex.  D.,  March  26,  1878. 

Johnson,  H.  B.,  Sept.  1.  1879. 

Johnson  William  L.,  Dec.  11.  1879. 

Jenison,  William  T.,  Dec.  29,  1879. 

Jsckson.  Joseph  E.,  April  27,  1880. 

Johnston,  Smith  A.,  May  29,  1880. 

Jobs,  Thomas  A.,  June  15,  1880. 

Judd,  Edward  J.,  Aug.  4,  1880. 

Jennings,  David  A..  Nov.  4.  1880. 

Jones,  Samuel  W.,  Jan.  5.  1881. 

Jenks,  A.  Frank,  Jan.  29,  1881. 

Johnson,  Franklin  C.  Feb.  2.  1881. 

Jones,  Myron  W.,  Feb.  3,  1881. 

Jones,  William  E.,  May  11.  1881. 

Jones,  Joseph  S.,  June  9,  1881. 

Jerome,  W.  W.,  July  5.  1881. 

Jay,  B.  P.,  Feb.  28,  1882. 

Jacobs,  Martin,  R.,  March  5.  1882. 

Jaqnes,  Alfred,  June  15,  1882. 

Jay,  John  W.,  July  21,  1882. 


Johnson,  Charles  H.,  Oct.  28, 1882. 
Jackson,  T.  J.,  Dec.  31,  1883. 
Johnson,  Isaac  L.,  Feb.  15,  1884. 
Jonasson,  S.  J.,  Sept.  5,  1884. 
Johnson,  Chas.  A.,  Sept.  20,  1884. 
Jameyson,  Champe,  Nov.  1,  1884. 
Johnston,  George  D.,  Jan.  5,  1885. 
Jackson,  A.  M.,  April  27,  1885. 
Johnson,  Frank  T.,  July  29,  1885. 
Jeffreys,  Samuel  T.,  Oct.  20,  1885. 
Johnson.  Henry  V.,  Dec.  29.  1885. 
Jones.    Charles    Dunn.    March    19^ 

1885. 
Jackson,  Oscar  E.,  June  21.  1886. 
Jahren,  Mons  C.  Feb.  18,  1887. 
Johnson,  A.  Jenkins,  May  6,  1887. 
Joab.  Albert  E.,  Nov.  29,  1887, 
Jennings,  J.  D.  F.,  March  2, 1888. 
Johnson,  Jasper  W.,  March  20,  1888, 
Jackson,  L.  H.,  April  14,  1888. 
Jackson,  O.  W„  June  6,  1888. 
Jones.  T.  J.,  July  13,  1888. 
Johnston,  H.  Digby,  Aug.  10,  1888. 
Johnson,  Geo.  P.,  Sept.  20,  1888. 
Jayne,  Andrew  A.,  Nov.  1,  1888. 
James,  Melvin  C,  Oct.  30,  1888. 
Johnson,  Amos  J.,  April  24,  1889. 
Johnson.  E.  F.,  July  5,  1890. 
Jacoway.  H.  M..  July  28,  1890. 
Jacobs,  Benjamin  W.,  Aug.  15,  1890. 
Jolly,  Henry  F.,  Oct.  2,  1890. 
Johnson,  James  Bower,     Nov.     14, 

1890. 
Johnson,  Charles  L.,  April  18.  189L 
Jones,  R.  H.,  Nov.  16.  1891. 
Jenkins,  William  H.,  Dec.  1,  1891, 
Johnston,  Henry  S.,  Dec.  1,  1891. 
Jones.  Lloyd  Llewellyn,    June     25, 

1892. 
Jacks.  Joseph  H.,  Dec.  1,  1892. 
Johnson,  John  M.,  Dec.  10.  1892. 
Jaffa,  Joseph  S.,  July  20,  1893. 
Jeffery,  Fletcher  M..  Aug.  25,  1893. 
Johnson,  Miles  S.,  Dec.  7,  1893. 
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Johnson,  Otis  S.,  June  7,  1894. 
Jones.  John  Howard,  June  11.  1894. 
Johnson,  Samuel  W.,  Nov.  10.  1894. 
Jaramlllo.  J.  A.,  July  6.  1895. 
Judson,  Abert  G..  July  16,  1895. 
Jeffrey.  Alvis  L..  Aug.  19.  1895. 
Jarbeau,  Clarence,  April  18.  1896. 
Johnson,  O.  A.,  June  6,  1896. 
Jacobs,  J.  T.,  Nov.  12,  1896. 
Jonson,  W.  H.,  Sept.  14,  1897. 
Jaeger,  George  J.,  Jan.  31,  1898. 
Jopes.  Isaac  T.,  April  27,  1898. 
Johnson,  Lewis  B.,  Sept.  21,  1898. 
Johnson,  George  D.,  Feb.  21,  1899, 
Jones,  Dana  T.,  Feb.  8,  1901. 
Jackson,  Joseph  P.,  Feb.  10,  1902. 

K. 

Kent.  Omar,  Oran,  Feb.  20.  1862. 
Kirby,  John  F„  Aug.  20,  1864. 
Kehler,  Wm.  W.,  April  26,  1866. 
Klngsley,  W.  C,  Dec.  2,  1868. 
Koch,  Peter  G.,  July  26,  1871. 
Kennedy,  Wm.  R..  May  3,  1875, 
King,  John  Q.  A.,  Oct.  2,  1876. 
King,  Henry  H.,  Nov.  1,  1877. 
Knowles,  John  M.,  Feb.  25,  1879. 
Kohn,  George  H.,  Sept.  1.  1879. 
Kirkland,  Charles  P.,  Nov.  6,  1879. 
Keith,  John  C,  Dec.  18,  1879. 
Kendrlck,  Wm.  T.,  Jan.  19,  1880. 
Kellogg,  Wm.  Jr..  March  19.  1880. 
Kellogg,  Frederick  H.,     March     30, 

1880. 
Kellog.  Murray  M.,  May  11.  1880. 
Kilburn,  G.  F.,  June  14,  1880. 
Karr,  Henry  L.,  June  15,  1880, 
Kinkald,  John,  Sept.  22,  1880. 
Kerns,  Alfred,  Sept.  22,  1880. 
Keernan,  Patrick  B.,  Sept.  27,  1880. 
Kiddoo,  Wm,  D.,  Sept.  27,  1880. 
Knapp,  William.  Nov.  18.  1880. 
Kellogg.  George  A.,  Jan.  3,  1881. 
Kountz,  Wm.  A.,  March  29      1881. 


Kime,  John  F.,  April  9,  1881. 
King,  J.  H.,  June  29,  1881. 
Kllley.  B.  F.,  Oct.  20.  1881. 
Kinne,  John  B.,  Aug.  8,  1881. 
King  A.  J.,  July  14.  1881. 
Kellog,  Ebenezer  B.,  Dec.  7.  188X. 
Knight,  Aaron,  Feb.  16,  1882. 
Krell,  Henry  P.,  Feb.  28,  1882. 
Kennimur,  J.  R.,  June  20,  1882, 
Kline,  John,  June  24,  1882. 
King.  Alfred  R.,  Aug.  12,  1882. 
Kirkpatrick.  Hugh  G.,  Sept.  9,  1882. 
Knowles.  Charles  R.,  April  23.  1883, 
Kadien,  Thomas  C,  June  6,  1883. 
Kennedy,  S.  R.,  April  21,  1874. 
Kendall,  C.  W..  Sept.  26, 1883. 
Kauffman,  Luther  S.,  Oct  5,  1883. 
Keithley,  William  R.,  Dec.  12,  188a 
Knapp,  Joseph  M.,  Feb.  19.  1884. 
Kilton,  James  A.,  March  22,  1884. 
Keyes,  Malcolm  S.,  Oct.  17,  1884. 
Kendall,  Charles  M.,  Dec.  28,  1885. 
Kerr,  William  J.,  Jan.  13,  1886. 
Keen,  Perry  M.,  March  9,  1886. 
Kilgore,  George  A.,  April  12,  1886, 
Kriger,  John  W..  Oct.  23,  1886. 
Koepfli.  J.  Otto,  Feb.  16,  1887. 
Knowles,  John,  Feb.  28.  1887. 
King,  S.  K.,  Dec  22,  1887. 
Knight,  George  L.,  Jan.  23,  1888. 
King,  George  H.,  Feb.  13,  1888. 
Knott,  William  H.,  Feb.  25,  1888 
Keeney,  Jackson  P.,  March  6,  1888 
Kllley,  George  W.,  June  30,  1888. 
Kurz,  J.  W.,  Oct.  1,  1888. 
Kline,  A.  T.,  Jan.  21,  1889. 
Keeler,  Ezra,  June  8,  1889. 
Kennedy,  Albert  E.,  June  11,  1889 
Kingan,  Samuel  L.,  Sept.  19,  1889. 
Kinsley,  Samuel  H.,  Oct.  16.  1889. 
King,  Pearl  S.,  Sept.  3,  1890. 
Ketchum,  Alex.,  April  20,  1891. 
Kennedy,  Isaac  G.,  July  28,  1891. 
Kenworthy,  Louis  Estes,    Sept.    It, 
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1891. 
Kelsey,  W.  D.,  June  18,  1892. 
King.  Francis  Volney,  Nov.  5,  1892. 
Kelly,  James  A.,  Feb.  9,  1893. 
Kelly,  Wm.  &,  June  26,  1893. 
Killian,  James  R.,  Nov.  18.  1893. 
Kingman.  Alden  W..  June  11,  1894. 
Kramer,  Andrew  L.,  Oct.  9,  1894. 
Kearney,  A.  A.,  Dec  14,  1894. 
Kestner.  Christian,  Jan.  3.  1895. 
Knapp,  Wilbur  V.,  Jan.  10,  1895. 
Kerr,  Robert,  June  10,  1895. 
Kephart,  John  W.,  June  26. 1896. 
Keenan,  Waltor  M.,  Aug,  12,  1896. 
Kinkaid,  D.  B ,  Dec.  22,  1896. 
Knapp,  Charles  W.,  March  23.  1897. 
Keezer.  Frank  M.,  April  15,  1897. 
Klein,  Max,  Sept.  13, 1897. 
Kent,  Edward,  Feb,  18,  1«96. 

Kelly,  Carleton  A.,  Jan.  18,  1898. 

Kerr,  James,  July  14,  1898. 

Kellog.  Clarence  M.,  Aug.  24,  189b. 

Kinnikin,  L.  C,  Aug.  8,  i»98. 

Kennedy,  Richard  Lea.  Jan.  25,  1899. 

Kobey,  Benjamin,  April  11,  1899. 

Kindred.  B.  G.,  May  17,  1899. 

Knaebel,  Ernest,  Nov.  24,  1899. 

Kennedy,  Martin  Herbert,     Feb.  9, 
IbOO. 

Kiss,  Arman,  May  18,  1900. 

Kelley,  Harry  Eugene,  July  31,  1900. 

Kistler.  ^'les  M.,  Oct  5.  1900. 

Kavanagh,     William     P.,  March  1, 
1901. 

Kelsey.  Everett  M.,  July  2,  1901. 

Kibler,  Byron  R..  July  8.  1901. 

Koperlik,  Benj.  F.,  Feb.  28,  1902. 

L. 

Leland,  Charles  M„  Oct.  6,  1870. 
Luthe,  Herman  E.,  May  4,  1872. 
Ladds,  Charles  B.,  Nov.  9,  1872. 
Leach,  Robert  W.,  May  15,  1873. 
Lunt,  Horace  G.,  June  9,  1873. 


Leverson,  Montague  R.,  July  5,  1873. 
Lock,  William  M„  Oct.  13,  1873. 
Love,  Newton  H.,  March  24,  1874. 
Le  Fever,  Owen  E.,  March  30,  1874. 
Lowry,  Augustus  N.,  Aug.  17,  1874. 
Laws,  Lewis  J.,  Aug.  22.  1874. 
Leonard,  Ira  E.,  Jan.  15,  1875. 
Lindsey,  Robert  B.,  Jan.  22,  1875. 
Lowrie,  James  A.,  July  8,  1875. 
Lydon,  P.  O.,  Aug.  28,  1875. 
Lockwood,  R.  B,,  Nov.  8,  1875. 
Livesay,  James  McDowell,     Oct.  2^ 

1876. 
Lender,  Robert,  March  13,  1877. 
Lyles,  D.  Clinton,  April  21,  1877. 
Logan,  Henry,  Oct.  9,  1877. 
Lewis,  John  N..  Nov.  23,  1877. 
Lamphere,    Wm,   W.    B.,    Nov.    lo, 

1878. 
Lisle,  James  L.,  Feb.  4,  1879. 
Lomery,  James  M.,  Feb.  19,  1879. 
Lillard,  Walker  G.,  March  28,  1879. 
Letcher,  Jerrold  R.,  Sept.  1,  1879, 
Love,  Eph,  Sept.  1,  1879. 
Lemen,  Theodore  A.,  Sept.  10,  1879. 
I^ng,  Robert  A.,  Sept.  10,  1879. 
Lamb,  William  P.,  Nov.  5,  1879. 
Lipscomill,  Thomas  W,.  Dec.  18,  79. 
London,  John,  Jan.  26,  1880. 
Love,  William  T.,  April  9,  1880. 
Lackland,  Joseph  H..  June  7,  1880^ 
Libby,  Charles  S..  Sept,  22,  1880. 
Lowrie,  Charles  W.,  Oct.  6,  1880. 
Lewis,  Addison  C,  Dec,  7,  1880. 
Laws,  Newton  C,  Jan.  19,  1881. 
Likens,  W.   H.,  June  21,   1881. 
Lesher,  Samuel  P.,  June  11,  1881. 
Lott,  Clarence  A.,  June  20,  1881. 
Liddell,  Olliver  B.,  May  9,  1882. 
Liverman,  Moses,  June  20,  1882. 
Le  Conte,  Louis  E.,  June  18,  1881. 
Lippman,  Joseph,  July  22,  1881. 
Linderman,  Rufus,  Sept.  27,  1881. 
Lipscomb,  Henry  S„  Feb.  1,  1882. 
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Ladue.  Peter  A.,  Sept,  28,  1882. 
Leavenworth,  F.  A.,  Jan.  10,  1883. 
Lamon,  Ward  H.,  April  6,  1883. 
Long,  Leander  H.,  April  16,  1883. 
Loring,  Charles  A.,  Sept.  18,  1883, 
Lowe,  B.,  Dec.  31,  1883. 
Latta,  Robert  H.,  Feb.  18,  1884. 
Lawson,  Adolph  F.,  June  7,  1884. 
La  Force,  W.  M„  Aug.  10,  1884. 
L.eiper,  John  H.,  July  29,  1885. 
Landon,  David,  Jan.  4,  1886. 
Leimer,  Charles  F.,  Jan.  16,  1886. 
Laurie,  Kenneth  M.,  June  10,  1886. 
Liddy,  P.  M„  Dec.  14,  1886. 
Liowe,  Douglas  S.,  Jan.  8,  1887. 
Linger,  Harrison  K.,  April  26,  1887. 
Look,  Henry  M.,  Aug.  30,  1887. 
Lamar,  Chauncy  H.,  Aug.  30,  1887. 
Lambright,  Allen  M.,  Nov.  29,  1887. 
Lester,  John  D.,  Jan.  19,  1888. 
levering,  Frank  H.,  Feb.  23,  1888. 
Locke,  James  T.,  Aug.  17,  1888. 
Lindsey,  Eugene  D.,  Aug.  22,  1888. 
L.ester,  C.  W.,  Oct.  20,  1888. 
Lee,  Harry  H.,  Oct.  4,  1888. 
Lennard,  A.  W„  March  13,  1889. 
Leonard,  D.  H.,  March  18,  1889. 
Leaming,  Mack  J.,  April  9,  1889. 
Laws,  Ninian  M.,  June  27,  1889. 
Low,  J.  H.  H.,  June  30,  1889, 
Ludlow,  David  H.,  June  15,  1889. 
Lewis,  John  W.,  Aug.  1,  1889. 
Lemad,  John  S.,  Aug.  30,  1889. 
Lary,  Herman  S„  Oct.  11,  1889. 
Lowrance,  W.  B.,  Aug.  28,  1890. 
Livingston,  Lincoln  B.,  Oct.  18, 1890. 
Lloyd,  J.  Monroe,  Jan.  10,  1891. 
Lynch,  Al,  April  6,  1891, 
Lippitt,  Wm.  M.,  Sept.  3,  1891. 
Lindsley,   Henry   Atkins,    Nov.    18, 

1891. 
Lewis,  Theodore  Graham,  March  9, 

1892. 


Lnthe,  Josephine  Moody,   Dec.  1^ 

1891. 

Lapham,  A.  S.,  March  14,  1892. 

Laune,  Sidney  B.,  June  3,  1892. 

Landon,  Ralph  W.,  Aug.  2,  1892. 

Undsay,  N.  T.,  Oct  31,  1892. 

Logan,  Strand  M,,  Dec.  26,  1893. 

Large,  Samuel  S.,  Feb.  7,  1894. 

Lindsey,  John  A.,  March  29,  1894. 

Lock,  William  B.,  July  2,  1894. 

Lindsey,  Benjamin,  Aug.  3,  1894. 

Loveland,  Francis  W,,  Dec.  11,  1894. 

Llenau,  Frederick  W.,  Jan.  8,  1895, 

Lani^,  Leon  A.,  Jan.  26,  1895. 

Lubers,  Harry  L.,  Feb.  19,  1895. 

Locke,  Orion  W,.  July  8,  1896. 

Logan,  R.  M.,  Feb.  24,  1896. 

Little,  John  B.,  April  6,  1896. 

Lovelace,  Wm.  G.,  April  27,  1896. 

Ix)throp,  Clarence  W,,  June  18.  1896. 

Lathrop,  Mary  F.,  June  22,  1896. 

Leibhardt,  Minnie  K.,  June  22,  1896. 

Lawson,  Clarence  A.,  July  15,  1896, 

Laing,  Herbert  G.,  Dec.  26,  1896. 

Lovell,  J,  A.,  March  27,  1897. 

Lombard,  William,  Sept.  21,  1897. 

Lewis,  E.  J.,  Jan.  20,  1898. 

Lea,  C.  F.,  Jan.  20,  1898. 

Linn,  Bert,  Sept.  1,  1898. 

Lewis,  Robert  E.,  Sept.  22,  189IL 

Lilyard,  F.  R.,  Aug.  15,  1898. 

Lieurance,  S.  D.,  July  20,  1898. 

Long,  Joseph,  R.,  Oct.  25,  1898. 

Leftwich,  Thomas  J.,  June  29,  1899. 

Lillie,  Charles  M.,  June  31,  1899. 

Luthi,  Francis  S.,  Jan.  22,  1900. 

Lane,  William  Ni,  April  5,  1900. 

Lenert,  Frank  S.,  May  19,  1900. 

Lasater,  C.  M.,  July  2,  1900, 
Lamson,  Richard,  Sept  22,  1900. 
Lee,  Hall  W.,  Dec.  11,  1900. 
Lindsey,  Julius  N.,  Aug.  17,  1901. 
Leipheimer,  Edwin  Geo.,  Aug.  16, 
1901. 


Roll  op  Attorneys. 


xxvu 


M. 


Marmlon,  Wm.  V..  July  25,  1861. 
Macdonald,  James,  Dec.  11,  186L 
Morse.  Harley  B.,  Aug.  14,  1862. 
Markham,  V.  D.,  July  7.  1863. 
Miller,  William  H.,  Jan.  22.  1864, 
Mayhew.  Alex.  E.,  Jan.  22,  1864. 
Miller.  George  W.,  Aug.  29,  1864. 
Mechling,  John.  July  2.  1867, 
McCoy,  John  C,  Sept.  23,  1867. 
Mann.  Joseph.   July   13.   1868. 
Morrison.  Robert  S.,  Aug.  5,  1870. 
Marsh,  Charles  H..  Sept  22.  1871. 
Macon,  Thomas.  May  22.  1872. 
McKay,  William,  July  10.  1872. 
Macon.  Augustus.  July  10,  1872. 

Martin.  James  E.,  July  22,  1872. 

Mattice.  Benjamin.  May  21.  1873. 

McPheeters.  Wesley  S.,  Sept.  2,  *73, 

Marshall,  James  Y.,  Nov.  29.  1873. 

McGregor.  A.  Q.,  Dec.  4,  1873. 

Miles.  Enos.  Dec.  13.  1873. 

Mills,  William  B..  May  25.  1874. 

McCaslin.  Mark  G..  July  10.  1874. 

McEntee.  Thos.  M.,  Sept.  21.  1874. 

McCullough.  George,  Jr.,  Dec.  2,  '74. 

Moreland.  John  J.,  Feb.  24.  1875. 

McDougall.  Charles,  March  5.  1875. 

HcMorris,   Thomas    A.,    March    12, 
1875. 

Morrison.  John  A.,  March  16.  1875, 

McOllough.  J.   G.,   Sept.   9.   1875. 

Marsh.  Alvin,  March  31,  1876. 

McCutcheon.   Joseph   R.,   April   14, 
1876. 

Meriam,  Isaac  H,.  July  22.  1876. 

Marten.  Benjamin  T.,  Aug.  22,  1876. 

McDuffee.  John   I..  April  18.  1877. 

Murphy,  John.  June  4.  1877. 

Maxwell.  John  M..  April  16,  1877. 

Mitchell,  Thomas,  July  24.  1877. 

McMurtry,  Joseph.  Aug.  6,  1877. 


Mills,  J.   W.,   Sept.   13,   1877. 
McMaster.  Frank,  May  4,  1878. 
McNeely,  John  T.,  May  31.  1878. 
Murphey,  Joseph,  L.,  Sept.  12.  1878. 
Mulahey.  John  W.,  Sept.   24,    1878. 
Montgomery.  Benj.  F..  Feb.  4,  1879. 
McCulloch.  Robert,  Feb.  10.  1879. 
Murray.  David  R..  March  24,  1879. 
Minor.  Gus  G..  May  26,  1879 
Montague.  H.  O.,  June  5.  1879. 
Murphy.  Edward.  June  14,   1879. 
McCord,  Charles  W..  Sept.  1,  1879. 
McAuley.  William  R..  Sept.  1,  1879. 
Marsh.  Lucius  P.,  Sept.  10,  1879. 
McDwitt,  Thomas  C,  Sept  22,  1879. 
Moorman,    Childress    E..    Sept.    29. 

1879. 
MInshall.  S.  B.,  Sept  29.  1879, 
Maupin,  Joseph  H.,  Oct  10,  1879. 
McKnight.  Milton  B..  Oct.  30,  1879. 
Murphey,  John  B.,  Dec.  2,  1879. 
Meriam,  Alfred,  Dec.  26,  1879. 
Mi'ldleton.  John  A..  Jan.  2,  1880. 
Myers.  Sidney,  Feb.  6,   1880. 
Malone,  Richard  J.,  Feb.  23.  1880 
McChesney,   Arthur  C,   March 

1880. 
Mills.  George  H..  March  30.  1880. 
Mason,  William  T..  April  5,  1880. 
Merril.  Samuel  S.,  May  13,  1880. 
Mott.  Frank  J..  May  22,  1880. 
Miller,  Walter  P.,  May  22.  1880. 
Moulton.  Austin  H.,  May  24,  1880. 
McLeod,  Robert  R.,  June  23,  1880. 
Mackay.  Hector  D,.  July  3,  1880. 
Miller.  Arthur  S..  July  3.  1880. 
McDonald,  Martin  A..  July  26,  1880. 
McGarr.  Owen,  Sept  22,  1880. 
McDougal,  John  M.,  Sept  22,  1880. 
McLenathen.  Chas.H..Sept.24, 1880 
Morrison.  Peter  J..  Sept  30.  1880 
Myton,  W.  S..  Oct.  6.  1880. 
Mitchell.  David.  Oct.  8.  1880. 
McCloskey.  M.  J.,  Nov.  8.  1880. 


XXVlll 


Boll  of  Attorneys. 


Morris,  Martin,  Nov.  12,  1880, 
Malone,  William  H.,  Nov.  18.  1880. 
Miller,  A.  J.,  Nov.  22.  1880. 
Maguire,  Wm.  M.,  Dec.  17,  1880, 
McDonall,  Samuel,  Jan.  4,  1881. 
Miller.  W.  J.,  Jan.   24,  1881. 
Mickel.  Phillip  D.,  Feb.  1,  1881, 
Maloney,  Thomas  J.,  March  2,  1881. 
Moody,  Henry,  March  9,  1881. 
McCreery,  James  W.,  May  11,  1881. 
Mills,  J.  M.,  July  1,  1881. 
Mitchell,  Leander  B.,  Sept.  12, 1881. 
Mitchell,  John  H..  Sejit.  27,  1881. 
Mills,  George,  Sept.  t^,  1881. 
Merwln,  Charley  E.,  Sept.  27,  1881. 
McAnnelly,  Jefferson,  Sept.  29,  1881. 
Maxwell.   E,  J.,   Feb.   14,   1882. 
Martin,  J.  Lowrie,  Jan.  18,  1882. 
Moore,  L.  F.,  Jan.  25,  1882. 
May,  Charles  D.,  June  20,  1882. 
Merrian,  Frank  B.,  Feb.  23,  1882, 
McKinley,  A.  B.,  Feb.  28,  1882. 
McCaskill,  Daniel,  March  22,  1882. 
Meier,  Robert  A.,  April  10,  1882. 
McGrew,  J.  E.,  April   10,  1882, 
Marlow,  W.  A,  May  31,  1882. 
McBride,  William  T.,  July  10,  1882. 
Mayne,  Harry  C,  Sept.  5,  1882. 
Milbum,  John  G.,  Oct.  28,  1882. 
Mickel,  Reuben,  Dec.  19,  1881. 
Miflin,  W.   P.,  Dec.  6,  1882. 
Mathews,  Wick,  Feb.  20,  1883. 
Millet,  Byron,  March  30,  1883. 
Meyer,  Ferd,  April  16,  1883. 
McCloud.  Richard,  May  1,  1883, 
Mclntyre,  J.  E.,  June  7,  1883. 
Marsh,  William  A.,  June  29,  1883. 
McCormick,  Sam'l.  B.,  Aug.  31,  1883. 
McNichols,  Bernard  S.,  Oct.  3,  1883. 
McNeal,  Robert  T.,  Dec.  14,  1883. 
Miller,  M.  G.,  Jan.  21,  1884. 
Mahon,  J.  R.,  May  10,  1884, 
Marsh.  Orlando  C,  May  10,  1884. 
Martiley,  A.  W.,  Sept.  16,  1884. 


McDowell,  William  A.,  Nov.  11, 1884. 
McGarvey,  William  T.,  Jan.  20,  1884. 
Moore.  George  W..  May  15.  1885. 
Moore,  Henry  F..  July  8.  1885. 
Morgan.  Geo.  Edward,  July  20,  1885. 
Moss,  Leon  F.,  July  29,  1885, 
McCreery,  J.  E.,  Aug.  24,  1885. 
Mclntyre.  Albert  W„  Nov.  16,  1885. 
McCloskey,  J.   Reese,     March     19, 

1886 
Marten,   D.  E.,  April  15,  1886. 
McHale,  John  W.,  Sept.  14,  1886. 
McMurray,  Thomas  S.,  Nov.  2,  188«. 
Maxwell,  Joseph  F.,  Nov.  19,  1«86. 
Moseby,  John  S.,  Jr.,  Dec.  1,  1886. 
Merrill,  William  A.,  Dec.  29,  1886. 
MecMlng,  George  J.,  Jan.  27,  1887. 
McKeough,  James,  Jr.,  Feb,.  10,  1887. 
McCollister,  Wm,  W.,  April  16, 1887. 
McDaniel,  Benj.  F.,  April  30,  1887. 
Mullarky,  Francis  J.,  May  24,  1887. 
McCoach,  John,  June  1,  1887. 
Moore,  William  A.,  June  27,  1887. 
Morgan,  William  B.,  June  28,  1887. 
Morgan,  Ferdinand  P.,  June  28, 1887. 
McClelland,  Wells  B.,  Aug.  30,  1887, 
McCoy,  J.  C,  Sept.  14,  1887. 
Mclntyre,  Josiah  W.,  Sept.  10,  1887. 
Miles,  S.  W„  Sept.  14,  1887. 
Macon,  W.  P.,  Sept.  14,  1887. 
Manley,  George  C,  Aug.  30,  1887. 
McClintic,  George  W.,  Sept.  20,  1887, 
Morris,  Calvin  B.,  Oct.  4,  1887. 
McKinlay,  Wm.  O.,  Oct.  4,  1887. 
Mitchell,  Wm.  H„  Oct.  24,  1887. 
Miller,  Ebenezer,  Dec.  5,  1887. 
Morse,  Flodo  D.,  Jan.  23,  1888. 
Mitchell,  Wm.,  Feb.  14,  1888. 
Mathews,  Burrell,  March  29,  1888. 
Miller,  Henry  S.,  Feb,  13,  1888. 
Mahon,  W.  M.,  April  3,  1888. 
Miller,  George  A.,  April  3,  1888. 
Merriman,  Charles  A.,  April  5.  1888. 
McCoy,  James  B.,  April  10.  1888. 


Roll  of  Attorneys. 


XXIX 


McChiug,  John  F,.  April  23,  1888, 
McMaaiiS,  Francis  P.,  June  20,  1888. 
More.  Egbert,  June  21,  1888. 
McGlll,  Solomon  Geo.,  July  20..  1888. 
Marchant,  Edgar  B.,  Oct.  4,  18SS. 
McHoUand,  J.  H.,  Oct.  9,  1888. 
McDonald,  T.  B.,  Nov.  5,  1888. 
McBird,  W.  N..  Aug.  10,  1888. 
McConvill,  T.  F.,  Nov.  17,  1888. 
Muntzlng,  August,  Nov.  26.  1888. 
Mathews,  A.  L.,  Nov.  24.  1888. 
Morgan,  Edward  B.,  Jan.  1,  1889. 
Mc Andrew,  John,  Jan.  1,  1889, 
Miller,  Nathan  C,  Jan.  14,  1889. 
McMillan,  Archibald,  Jan.  28,  1889. 
Martin,  Augustus  H.,  April  1,  1889. 
McConaughy,  George  M.,  May  6,  '89. 
Marshall,  Samuel  E„  April  19,  1889. 
McFeely,  James  J.,  May  18,  1889. 
Mann,  Jeremiah  J.,  May  18,  1889. 
Mason,  Samuel  A.,  Feb.  1,  1889. 
Monahan,  D.  Stockton,  July  3,  1889. 
Marten,  Theodore,  Sept.  5,  1889. 
Murray,  Charles  A.,  Sept.  7,  1889. 
Muller,  Alfred,  Oct.  12,  1889. 
Metcalf,  Joseph  W.,  Nov.  14,  1889. 
McCirr,  Bradford,  Nov.  30,  1889, 
Milligan,  Willard,  Dec.  20,  1889. 
Meek,  Edward  Roscoe,  Jan.  15,  1890. 
Matthews,  W.  C,  Jan.  10,  1890. 
McConnell,  Arthur,  Jan.  18,  1890. 
Martin,  Henry  V.,  Dec.  23,  1889. 
Miner,  Henry  M.,  Jan.  29,  1890. 
McAliney,  Frank  R.,  March  15,  1890. 
Murray,  John  C,  April  17,  1890, 
Montgomery,  Willie  S.,  June  22,  '89. 
May,  Henry  F.,  May  21,  1890. 
MacLeod,  R.  D.,  June  14,  1890. 
Morgan,  Seth,  June  17,  1890. 
McNair,  Herbert  Lemuel,  June  16, 

1890. 
McNeil,  Oscar  Q.,  July  6,  1890. 
Mason,  Edw.  Cooke,  Aug.  22,  1890. 
McClelland,  Tom  Elwood,  Sept.  13» 


1890. 
Maccabe,  Isaac  J.,  Aug.  6,  1890. 
McNeel,  Wallace  B.,  Sept.  3.  1890, 
McGlnnis,  James  S.,  Oct.  1.  1890. 
May,  W.  T.  S..  Oct.  2,  1890. 
McNcemer,  J.  F.,  Oct.  16,  1S90. 
McCllmont,  John  J.,  Oct.   30,  1890. 
McCall,  Charles,  Nov,  8,  1890. 
Morris,  Meigs  J.,  Dec.  29,  1890. 
Malone,  B.  M.,  Jan.  24,  1891. 
Morriss,  Richard  W.,  Jan.  26,  1891. 
Makeever,  Melville  M„  Dec.  6,  1890. 
Murray,  Albert  L.,  April  22.  1891. 
McKinney,  Allen  R.,  April  25,  1891. 
MacBeth,  John  S.,  Feb.  11,  1891. 
McAdam,  Thos.  M.,  June  18,  1891« 
McMullen,  Q,  G.,  June  23,  1891. 
Morlan,  W.  S.,  July  1,  1891. 
Miracle,  John  D.,  July  8,  1891. 
McCorkle,  John  H.,  Sept.  18.  1891. 
Morse,  Travis,  Sept.  25,  1891, 
Metcalf,  William,  Dec.  1,  1891. 
Moses,  Albert  L.,  Nov.  19,  1891. 
Musser,  George  W.,  Nov.  27,  1891. 
Murphy,  Ellsworth,  Nov.  27,  1891. 
Monck,  Albert  W„  Feb.  4,  1892. 
Mechem,  J.  H.,  Jan.  13,  1892. 
McCoy,  Charles  A.,  June  18,  1892. 
McHale,  Francis  M.,  July  2,  1892. 
McClelland,  William   B.,     July     la 

1892. 
Mclntyre,  Thomas  E.,  Sept.  1,  1892. 
Mills,  J.  Mack,  Oct,  25,  1892. 
McMurray,  James  G.,  Nov.  2,  1892. 
Maltby,  Arthur,  Dec.  10,  1892, 
McDonaugh,  Redmond,  Nov.  25,  '92, 
Mooney,  V.  P.,  Nov.  26,  1892. 
McLean,  Lester,  Dec,  19,  1892. 
Matthews,  A.  J.,  Jan.  5,  1893. 
Mclntyre,  A.  G.,  March  27,  1893, 
Morgan,  Chancellor  T.,  June  8, 182a. 
Moyer,  S.  J.,  Oct.  25,  1893. 
Manns,  John  A.,  Nov,  23,  1893.  . 
Morger,  James,  Nov.  28,  1893. 


XXX 


Roll  op  Attorneys. 


Mellen,  William,  Jan.  16,  1894. 
Moore,  Wm.  A.,  Feb.  24,  1894. 
Moffat,  Edmund  J.,  Feb.  26,  1894. 
Moore,  Milton  B.,  May  29,  1894. 
Merwin,  James  D.,  July  6,  1894. 
McCarty,  Francis  J.,  June  8,  1894. 
Miller,  Albert  R.,  July  11,  1894. 
McArthur,  Alexander,  July  17,  1894. 
Miles,  W,  J.,  July  17,  1894. 
Murray,  John  A.,  July  19,  1894. 
McAllister,  Henry,  Jr.,  July  24,  1894. 
Morrison,  James,  Aug.  17,  1894. 
Murray,  P.  H.,  Aug.  18,  1894, 
Moore,  Alfred  F.,  Sept.  29,  1894. 
Morris,  W.  S..  Oct.  29,  1894. 
Montgomery,  Norton  M.,  Feb.  2,  '95. 
Morgan,  Schuyler  C,  Feb.  11,  1895. 
Meserve,^r,  B.,  May  23,  1895. 
Marsh,  Grant  M.,  June  17,  1895. 
Melrose,  John  R.,  July  18,  1895. 
Morris,  Edward  R.,  July  29,  1895. 
Mirick,  Frank  Q.,  Sept.  1,  1895, 
Manning,  Cassius  R.,  Oct.  8,  1895. 
Miller,  Marion  F.,  Oct.  8,  1895. 
Morgan,  John  S„  Nov.  11,  1895. 
McConley,  George  B.,  Nov.  13,  1895. 
McGirr,  Victor  C,  Dec.  14,  1895. 
May,  Henry  E.,  Feb.  6,  1896. 
McKnight,  Richard,  Feb.  7,  1896. 
Miller.  Charles  F.,  Feb.  10,  1896. 
McMillan,  Charles  A.,  Feb,  13,  189G. 
Mechem,  Merritt  C,  Feb.  20,  1896. 
Maltby,  Rufus  E.,  Feb.  25,  1896. 
Murray,  Wm.  W„  March  11,  1896. 
Monahan,  Patrick  W.,  June  6,  1896. 
Markham,  Spencer  S.,  July  6,  1896. 
McArthur,  Wm.  B.,  July  8,  1896. 
Miller,  Victor  H„  July  27,  1896. 
McCarthy,  T.  F.,  Sept.  28,  1896. 
Martin,  John  A..  Nov.  19,  1896. 
McDonough,  Frank  M.,  Oct  2,  1896. 
MuUins,  John  L,  March  22,  1897. 
Mail,  John  F.,  April  22,  1897. 
McGwire,  Lewis  P.,  April  28,  1897. 


Miles,  Edward  C,  May  14,  1897. 
McGinnis,  James,  June  15,  1897. 
Mead,  Cyrus  Edward,  June  29,  189T. 
Morley,  Clarence  J.,  July  16,  1897* 
Miller,  James  P.,  July  8,  1897. 
Mallory,  T.  M.,  Sept.  8,  1897. 
McGintie,  E.  E.,  Oct.  11,  1897. 
Manley,  Robt.  W.,  Nov.  10,  1896. 
Martin,  Ernest  A.,  Jan.  27,  1898. 
McParlin,  Thomas  J.,  Feb.,  8,  1898^ 
Munroe,  Herbert  M.,  Feb.  10,  1898; 
Murphy,  John  H.,  Feb.  23,  1898. 
McCuUah.  Fred  W.,  May  4,  1897. 
Mullaney,  John  F.,  Aug.  4,  1898. 
Mallette,  A.  Rex,  Aug.  11.  1898. 
Morris,  Ernest,  Aug.  8,  1899. 
McGarry,  H.,  March  7,  1897. 
McLain,  Arthur  H.,  Dec.  26,  1898. 
Melville,  L  B.,  Jan.  26,  1899. 
Mason,  Darwin  T.,  Feb.  9,  1899. 
Miller,  Henry  C,  Sept.  16,  1898. 
Masterson,  Murat,  May  11,  1899. 
Martin,  L.  E.,  Sept  1,  1899. 
McHorg,  Thos.  Arthur,  Aug.  28,  '99: 
Mann,  Gilbert  H.,  Aug.  14,  1899. 
Munz,  Charles  J.,  July  31,  1899. 
McBride,  Walter,  Sept.  25,  1899. 
Miller,  William  T.,  Oct.  14,  1899. 
Mason,  Howard  M.,  Nov.  11,  1899. 
Morning,  C.  A.,  Jan.  29,  1900. 
McLaughlin,  Frank,  Feb.  7,  1900. 
McPhail,  Duncan  H.,  March  2,  1900. 
McKesson,  Chas.  L.,  March  5, 1900. 
Marshall,  Henry  N.,  May  14,  1900. 
McDaniel,  E.  W.,  May  25,  1900, 
McDonald,  James  G.,  April  16.  1900. 
Maule,  John  P.,  Oct.  27,  1900. 
McMurray,  Will,  Jan.  24,  1901. 
McElroy,  S.  W.,  Feb.  12,  1901. 
McCorkle,  James  T.,  Feb.  15,  190L 
Morrow,  Thomas  M.,  March  16, 1901. 
Myers,  Aaron,  May  20,  1901. 
Means,  Rice  Williams,  Aug.  19, 1901. 
McDougall,  Ernest  G.,  Dec.  4,  1901. 


Roij^  OP  Attoeneys. 


XXXI 


McGany,  Lafayette  B..     Nov.     22, 

1901. 
Munson,  Harrison  E.,  Jan.  27,  1902. 
McCarthy,  Mark  J.,  Feb.  3»  1902. 

N. 

NorrlB,  Edgar  R.,  July  7, 1863. 
Nichols,  George  W.,  April  18,  1865. 
Korth,  James  M.,  March  20,  1877. 
Norvell,  J.  W.,  Sept  7,  1877. 
Nash,  WlUiam  H.,  Jnne  3,  1878. 
NUes,  Darius  D.,  Oct.  19,  1878. 
Nevison,  William  W.,  May  14,  1879. 
Koble,  Dan  A.,  May  24,  1879. 
Kugent,  Thomas  F.,  March  3.  1880. 
Naylor,  Frank  A,,  Sept.  22,  1880. 
Norris,  George  C,  Oct.  19,  1880. 
Nichols,  Charley  B.,  July  26,  1881. 
Noteman,  B.  P.,  Oct,  20,  1881. 
Northrop,  Lucuis  C,  Sept.  4,  1882. 
Nicholas  Alfred  M..  Jan.  2,  1883. 
Noonan,  John  L.,  Dec.  31,  1883. 
Nunn,  Lucien  L.,  Feb.  18,  1885. 
Noble,  Chas.  E.,  April  20,  1887. 
Newels,  Ezra  C,  July  28,  1888. 
Noble,  L.  H.,  Sept.  22,  1888, 
Norman,  Jabez,   Jan.   28,   1889. 
Northcutt,  Jesse  G.,  Dec.  12,  1889. 
Newberry,  Joseph  C,  Feb.  12,  1890. 
Nix,  J.  T.,  June  9,  1890. 
Norlin,  E.  W.,  Sept.  6,  1890. 
Nelson,  W.  V.,  Jan  19,  1891. 
Nix,  John  D.,  Oct.  27,  1892. 
Nalrre,  Wm.  H.,  June  30,  1897. 
Nourse,  Willard  J.,  July  14,  1897. 
Neyltt,  John,  Sept.  25,  1893. 
Nye,  Arthur  M.,  Sept.  16,  1898. 
Nourse,  Ernest  N.,  Deo.  9,  1898. 
Nelson,  Petrus,  Sept.  2,  1899. 
Neal,  John  Randolph,  March  2, 1900. 
Kaugle,  Samuel  E.,  Feb.  13,  1901. 
Kewby,  Lance  W.,  March  5,  1901. 
Newcomb,  Daniel  E.,  Sept.  10,  1901. 
Null,  Louis  Agasiz,  May  8,  1902. 


O. 

Owens,  Thomas  R.,  July   10,  1872. 
Orahood,  Harper  M.,  Oct.  1,  1873. 
Offenbacher,  W.  A.,  March  13,  1878. 
O'Brien,  John  W.,   Sept.   19,   1878. 
Ohler,  George  M.,  Jan.  18,  1879. 
Ordway,  George  L.,  March  4,  1879. 
Orrick,  W.  W.,  Sept.  29,  1879. 
Owers.  Frank  W.,  Dec.  29,  1879. 
O'SuUivan,  Michael,  Feb.  13,  1880. 
O.Donnell,  Thomas  J.,  March  6,  '80. 
O'Farrell,  Phillip,  Mar  8,  1880. 
Olmsted,  Loring,  May  22,  1880. 
Organ,  John  P.,  Sept.  22,  1880. 
O'Brien,  Thomas  M.,  March  28,  '81. 
Owen,  Silas  J.,  Nov.  21,  1881. 
Oyler,  B.  C,  Jan.  2,  1883. 
Offenbacher,    Joseph   V.,    Oct.    28, 

1874. 
Orr,  Jackson,  Sept.  7,  1877. 
O'Brien,  Alfred,  Jr.,  April  9,  1883. 
Osborn,  Stephen  A.,  Dec.  13,  1883. 
O'Connor,  Timothy,  Dec.  3,  1884. 
O'Brien,  Wm.,  Dec.  4,  1884. 
O'Reilly,  Henry  B.,  March  9,  1885. 
Osbum,  W.  S..  March  19,  1886. 
O'Donnell,  Martin,  Dec.  8,  1887. 
O'Brien,  J.  Gregg,  April  24,  1889. 
O'Hanlan,  Philip  J.,  Sept.  17,  1889, 
O'Neill,  J.  M.,  Feb.  4,  1890. 
CBryan,  Henry  J.,  May  19,  1890. 
O'Bryan,  J.  Duress,  Oct.  7,  1890. 
O'Mahoney,  Thomas  F.,    June     21, 

1894. 
O'Malia,  Michael  L,  July  18,  1894. 
Orahood,  Wm.  A.,  June  6,  1895. 
Oveatt,  Thurman  D.,  Aug.  5,  1895. 
Owen,  James,  Sept.  14,  1895. 
Orr,  James,  A.,  Jan.  20,  1896. 
O'Donnell,  Thomas  W.,  Feb.  15,  '96. 
O'Bryan,  J.  Grattan,  April  13,  1896. 
Cakes,  Edward  L.,  April  14,  1807. 
Ogden,  Wm.  B.,  May  21,  1897 


zzxu 


Roll  op  Attorneys. 


O'Hern,  Stephen  P.,  July  15,  1897. 
Osborn,  Clyde  H.,  Feb,  27,  1901. 

P. 

Perkins,  George  W..  Sept.  10.  1861. 
Post,  Charles  C,  Aug.  14,  1862. 
Patterson.  O.  A..  Aug  20,  1864. 
Putnam,  Thos.  G.,  Aug.  5,  1870. 
Powers.  Edwin  H.,  Dec.  29,  1870. 
Pope,  Frank  A.,  May  22,  1872. 
Paul,  J.  Marshall,  July  10,  1872. 
Phelps,  Alfred  C,  July  22.  1872. 
Pease,  George  E.,  Dec.  20,  1872. 
Patterson,   Thomas   M.,     Feb.     10, 

1873. 
Price,  Elephalet,  Feb.  10.  1873. 
Parks,  Daniel  E.,  Sept.  6.  1873. 
Patton,  Agustus  B,,  June  4,  1874. 
Packer,  J.  O.,  Aug.  7,  1874. 
Posey,  Ben.  Lane,  June  21,  1875. 
Pitkin,  Frederick  W.,  Nov.  30,  1875. 
Player,  Thos.  T.,  Feb,  21,  1876. 
Parmelle,  Harlan  P.,  April  14.  1876. 
Parker,  Wm.  H.,  June  6,  1876. 
Price,  Edward  V.,  Nov.  15,  1877. 
Parson.  Chas.  M.,  May  3,  1878. 
Pingley,  Solon  W.,  May  9,  1878. 
Peck,  Fred  C,  July  5,  1878. 
Pendery,  John  L.,  Feb.  3.  1879. 
Pollitz,  H.  W..  Feb.   10,  1879. 
Patterson,  Wilfred,  Sept.  1,  1879. 
Palmer,  Luke,  March  13,  1880. 
Puterbaugh,  George.  March  19,  1880. 
Pace.  Edward  A.,  March  30,  1880. 
Peterson,  Bryant  F.,  May  6.  1880. 
Painter,  Joshua  S.,  June  7,  1880. 
Pope,  Winfleld  S.,  June  18,  1880. 
Proskauer,   Samuel,  June  22,  1880. 
Parsons,  C.  C,  Sept.  22,  1880. 
Purple,  Frank  E.,  Sept.  22,  1880. 
Patterson,  Andrew  M.,     Sept.     27, 

1880. 
Pumphrey,  Wm.  R.,  Dec.  7,  1S80. 
Pendery,  Henry  R..  Feb.  16,  1881. 


Phillips,  J.  Howard,  April  4,  1881. 
Paton,  George,  April  16,  1881. 
Pence,  Lafe,  May  26,  1881. 
Parsons,  E.  Dwight,  May  30,  1881. 
Pomeroy,  Mark  M.,  June  9,  1881. 
Poston,  Orpheus  S.,  June  9,  1881. 
Peacock^  Clinton  C,  June  24,  1881. 
Phelps,  George  S.,  Nov.  15,  1881. 
Perkins,  Edward  C,  Jan.  9,  1882. 
Plumb,  Porter,  March  4.  1882. 
Page,  George  T..  April  15,  1882. 
Pratt,  Stephen  R.,  May  6,  1882. 
Pattison  Albert  E„  June   13,  1882. 
Parmelle,  John  R.,  July  14,  1882. 
Pollock,  B.  L.,  Aug.  3,  1882. 
Pardee,    Wm.    Wallace,    Aug.    28, 

1882. 
Pearre,  George  A.,  Sept.  5,  1882, 
Prather,  Lea.  H.,  Sept.  20,  1882. 
Peck,  George  F.,  Nov.  29,  1882. 
Page,  Roger  J.,  Nov.  29,  1882. 
Pitt,  John  E.,  Dec.  6,  1882. 
Plckard,  W.  N.,  March  3,  1883. 
Palmer,  Peter  L,,  May  5,  1883. 
Patrick,  George  F.,  May  23,  1883. 
Potter,  George  W.,  May  23,  1883. 
Perry,  John  A.,  June  9,  1883. 
Parker  Chas.  T..  June  15,  1883. 
Pence,  Chas.  J.,  Sept.  30,  1884, 
Park,  John  W.,  May  11,  1883. 
Patton,  Knud,  June  17,  1883. 
Prewitt,  Robert  C,  Oct.  I*,  1885. 
Pack,  Herbert  E.,  Nov.  14,  1885. 
Prentiss,  Owen,  Jan,  22,  1885. 
Peper,  Samuel,  May  18,  1886. 
Pinkney,  Campbell  White,   Nov.  4, 

1886. 
Paine,  Wendell  W.,  Jan.  13,  1887. 
Patton,  Adam  C,  Feb.  4.  1887. 
Pitkin,  Robert  J..  Feb.  8,  1887. 
Pound,  William  H.,  Feb.  28,  1887. 
Perrier,   Alphonse   F.,     March     26, 

1887. 
Pendleton,  Granville,  April  23,  1887. 


RoDL  OP  Attorneys. 


xxxiu 


Patton,  ThoB.  J.,  May  23,  1887. 
Pickens,  Alvin  H.,  June  27,  1887. 
Peltz,  John  De  Witt.  Nov.  19,  1887. 
Palliam,  Jaa.  A.,  Not,  21,  1887. 
Painter,  Jos.  H.,  March  20,  1888. 
Peyton,  Edwin  F.,  April  28,  1888. 
Phelps,  Sheffield,  April  21,  1888. 
Parker,  Lemuel  D.,  June  23,  1888. 
Porter,  Lyman,  July  10,  1888. 
Price,  Brazillal,  Dec.  10,  1888. 
Puckett,  W.  J.,  April  5,  1889. 
Parrott,  R.  B.,  April  6,  1889. 
Phelps,  G.  B.,  May  20.  1889. 
Phlllipps,  Ghas.  K.,  June  27,  1889. 
Parker,  Wm.  Golvard,  July  27.  1889. 
Park,  Edwin  H.,  Aug.  21,  1889. 
Patterson,  Jas.  M.,  Oct.  1,  1889. 
Plessner,  David,  Sept.  25,  1889, 
Pike,  Gharles  A.,  Jan.  7,  1890. 
Peck,  BenJ.  G.,  June  18,  1890. 
Palmer,     Johnathan  R.,   June     17, 
1890. 

Piatt.  Franklin,  Sept.  8,  1890. 

Patton,  Ghas.  O,.  Oct.  10,  1890. 

Patrick,  Edward  T.,  Dec.  9,  1890. 

Perry,  J.  H..  Dec.  30,  1890. 

Pierce,  Ghas.  H..  Jan.  9,  1891. 

Preston,  Geo.  Guyler,  March  6, 1891. 

Patten,  John  H.,  March  25,  1891. 

Park,  Jas.  A.,  Oct.  3,  1891. 

Prescott.  Daniel,  Dec.  9,  1891. 

Pershing,  Jas,  H.,  Dec.  19,  1891. 

Powell,  Wm.,  O'Gonnell,  March  15, 
1892. 

Paynter  Henry  D..  April  4,  1892. 

Palmer,  Sumner  G.,  June  9,  1892, 

Possner,  G.  P.,  June  15,  1892. 

Preston,  John  A.  V..  Dec.  20,  1892. 

Pratt,  Louis  K.,  Jan,  26,  1893. 

Phillips,  Lawrence  G.,  Jan.  27,  1893. 

Phillips,  Ghas.  B.,  Feb.  20,  1893. 

Pope,  Howard,  Feb.  13,  1893. 

Pritchard.  Louis  M.,  Feb.  23  1893. 

Pilcher,  Jas.  D.,  March  17,  1893. 


Preston,  Ralph  J.,  April  13,  1893. 
Palm,  Wm.  L.,  April  27,  1893. 
Patton.  A.  Newton,  June  24,  1893. 
Purcell.  Louis.  July  6.  1893, 
Phelps,  A.  Horace.  July  17.  1893. 
Potter.  Ghas.  F.,  Sept.  1,  1893. 
Perkins,  F.  C,  Oct.  21,  1893. 
Price,  John  O.,  March  12,  1894. 
Pattee,  Arthur  G,.  June  7,  1894. 
Pettingell.  Jacob  N..  July  25,  1894, 
Peters,  Melvln  B.,  July  7,  1895. 
Puckett,  Oscar  R.,  July  21,  1895. 
Pease,  Augustus,  April  3.  1895. 
Powers,  Edmond  L.,  April  23,  189SI 
Perkins,  F.  M.,  May  27,  1895. 
Ponsford,  Arthur.  June  11.  1895. 
Perkins.  Ghas.  J..  Feb.  8.  1896. 
Parks,  Fred  W.,  Feb.  8,  1896. 
Parker,  A.  E.,  March  2,  1896. 
Pike,  Ghas.  L.,  May  2,  1896. 
Park,  Guy  B.,  Oct.  15,  1896. 
Prewltt,  Wm.  Arthur,  Dec.  22,  1896. 
Powell,  J.  J.  A.,  Feb.  3,  1898. 
Pitcher,  Glarence  J.,  March  7,  1899. 
Post,  George  M.,  June  29,  1898. 
Prigmore,  R.  W.,  July  27,  1899. 
Pelton,  Isaac,  Sept  12,  1899. 
Preston,  James  W.,  Aug.  1.  1899, 
Prentiss,  Ghas.  A.,  Feb.  10,  1900. 
Pattison,  William  E..  Feb.  16,  1900. 
Pease,  William     Henry,     July     17, 

1900. 
Palm.  John  G..  Feb.  11.  1901, 
Palmer,  James  M.,  Feb.  12,  1901. 
Price.  Wendell  B.,  April  5,  1901. 
Prestige.  Frank,  May  18,  1901. 
Parker.  G^eorge  W..  May  18,  1901. 
Pease,  Thomas,  Oct.  2,  1901. 
Parker  Ralph,  Jan,  31,  1902. 

Q. 

Qulllian,  Robert  A..  Nov.  24.  1873. 
Quigley,  Andrew  J,.  Nov.,  22.  1879. 
Quinn,  P.  F.,  May  18,  1883. 


Boix  07  Attornbts. 


Qulnby.  Frank.  Oct.  13,  1883. 

R. 

Rockwell,  Lewis  C,  March  16,  1863. 
Ritchie,  John  D.,  March  16,  1863. 
Rockwell,  William  S.,  July  21,  1861. 
Remlne,  John  W.,  July  7,  1863. 
Royle,  Johnathan  C,  July  7,  1863. 
Reed,  Q.  B.,  July  7,  1863. 
Rogers,  M,  A.,  July  15,  1869. 
Rust,  William  E.,  July  20,  1867. 
Reed,  Clinton,  July  22,  1867. 
Ripley,  Job.  K.,  Oct.  6,  1870. 
Richmond,  Geo.  Q.,  March  13,  1871. 
Rowell,  Lyman  D.,  Nov,  19,  1861. 
Rogers,  Piatt,  Feb.  19,  1873. 
Rose,  Samuel  P.,  April  23,  1873. 
Richardson,  Geo.  W.,  May  5,  1874. 
Rhodes,  L.  R.,  July  2,  1874. 
Richardson,  Cyrus  G„  May  31,  1873. 
Rosekrans,  Isaac  A.,  Oct.  13,  1873. 
Read,  Martin,  Oct.  31,  1874. 
Robinson,  Jas  S.,  Jan.  19,  1875. 
Rives,  L.  O.,  June  28,  1875. 
Reynolds,  Gea  D.,  Sept.  3,  1875. 
Risley,  Harrison  A.,  March  21,  1876. 
Richardson,  Henry,  July  20,  1876. 
Redick,  Chas.  R.,  July  22,  1876. 
Richards,  Norman  P.,  Jan.  17,  1877. 
Rowan,  Jas.  J.,  March  29,  1877. 
Redick,  John  L,  April  12,  1877. 
Roudebush,  Almon  H.,  Sept.  7,  1877. 
Rockwell,  Jordan  B.,  Feb.  26,  1878. 
Rollins,  John  A.,  Jan.  13,  1870. 
Russell,  J.  L.,  April  25,  1878. 
Rosser,  L.  V.,  Sept.  30,  1878. 
Reed,  Joshua  B.,  March  19,  1879. 
Robinson,  Thos.  M.,  March  26,  1879, 
Rucker,  Atterson  W.,  May  8,  1879. 
Reynolds,  ISthan  A.,  June  16,  1879. 
Rice,  Benj.  F.,  Sept  1,  1879. 
Randall,  W.  H.  F.,  Sept  10,  1879. 
Rose,  Wm.  G.,  Sept.  10,  1879. 
Riddell,  Harvey,  Sept.  29,  1879. 


Rollins,  Nathaniel,  Oct  14.  1879. 
Russell,  John,  Oct.  16,  1879. 
Riran,  S«  L.,  Oct.  24,  1879. 
Robinson,  John  W.,  Nov.  13,  1879. 
Rutherford,  W.  N.,  Dec.  16,  1879. 
Rice,  Milton  L.,  Jan.  9,  1880. 
Rowell,  Chas.  J.,  Jan.  23,  1880. 
Reaser,  Eben  N.,  Jan.  29,  1880. 
Raum,  Daniel  F.,  Feb.  28,  1880. 
Ross,  Henry  W..  March  18,  1880. 
Roberts,  Chas.  S.,  April  8,  1880. 
Richardson,  Allen  P.,  April  30,  1880. 
Rising,  Amos  J,,  May  3,  1880. 
Reynolds,  Harry  B.,  June  1,  1880. 
Riggs,  Samuel  A.,  June  18,  1880. 
Rhett,  T.  M.  &,  July  13,  1880. 
Reese,  Stewart,  July  28,  1880. 
Rhone,  Henry  R.,  Sept  22,  1880. 
Rogers,  Henry  T.,  Oct.  12,  1880, 
Rood,  Chas  W.,  Nov.  15,  1880. 
Ricketts,  Jas.  M.,  Jan.  27,  1881. 
Renter,  F.  Oscar,  Jan.  31,  1881. 
Rhodes,  James  F.,  Feb.  5,  1881. 
Ryan,  Martin  T.,  April  1,  1881. 
Richards,  Jas.  H.,  April  8,  1881. 
Rucker,  Thos.  A.,  April  12,  1881. 
Richardson,  Eugene  W.,    May    30, 

1881. 
Rich,  A.  L.,  June  22,  1881. 
Reddin,  John  H.,  Aug.  27,  1881. 
Rogers,  George,  Aug.  27,  1881. 
Richardson,  Geo.  E.,  Sept  27,  1881 
Reading,  John  W.,  Sept.  27,  1881. 
Roby,  B.  W.,  Sept  30,  1881. 
Rustedt,  Frederick,  Feb.  20,   18S2. 
Ramsey,  Lee,  March  16,  1882. 
Ross,  Henry  H.,  April  17,  1882. 
Rogers,  W.  F.,  Aug.  5,  1882. 
Ross,  Jas.  B.,  Oct,  28,  1882. 
Rittenhouse,  A.  P.,  Feb.  14,  1882. 
Richardson,  Howard  W.,  March  20» 

1883. 
Roberts,  Caesar  A.,  April  6.  1883. 
Ring,  Edward,  May  18,  1883. 


Roll  op  Attorneys. 


XXXV 


Ryan,  Martin,  Jnne  15,  1883. 
Roberts,  H.  P.,  Sept  17,  1883. 
Roth  George  F.,  Nov.  15,  1883. 
Rinehart,  Chas.,  March  18,  1884. 
Russell,  Wm.  G.,  April  2,  1884. 
Rice,  Frank  S.,  Nov.  27,  1888. 
Rogers  H.  C,  Jan.  31,  1885. 
Reynolds,  J.  A.  C,  Jan.  3,  1885. 
Rowden,  R.  L.,  July  30,  1885. 
Rowland,  H.  E.,  Jan.  14,  1886. 
Richardson,  E.  F.,  April  3,  1886. 
Reed,  John  D.,  May  6,  1887. 
Repath  Chas.  F.,  May  10,  1887. 
Reed,  Roscoe  B.,  June  13,  1887. 
Reeve,  B.  D.  V.,  June  28,  1887. 
Rowland,  Richard,  Sept  7,  1887. 
Robinson,  Reuben  E.,  Oct  22,  1887. 
Ritter,  Ben.  W.,  Dec.  1,  1887. 
Robinson,  Chas.  M.,  July  11,  1888. 
Robson,  Chas.  E.,  July  16,  1888. 
Rush,  Sylvester  R,,  Sept.  10,  1888. 
Ross,  R.  R.,  Sept  6, 1888. 
Russell,  Clement  L.,  July  18,  1893. 
Reed,  Wilson  D.,  July  15,  1895. 
Rice,  Wm.  Arthur,  June  18,  1884. 
Riser,  J.  Ed.  Jan.  21,  1889. 
Robinson,  John  Edward,    Jan.    11, 

1889. 
Robertson,  F.  W.,  March  15,  1889. 
Rigley,  Chas.  M.,  July  15,  1889. 
Rawalt,  BenJ.  F.,  Sept  19,  1889. 
Reed,  Calvin  E.,  Oct  17,  1889. 
Rees,  R.  D.,  March  11,  1890. 
Rollwagen,  Alfred  L.,  April  21,  1890. 
Rhodes,  Henry  P.,  March  29,  1890. 
Rice,  Jos.  C,  July  17,  1890. 
Riley,  Lewis  &,  Aug.  26,  1890. 
Robinson,  Ewing,  Aug.  29,  1890. 
Rearlck  Geo.  F.,  Sept  22,  1890. 
Robinson,  Wm.  F.,  Sept  18,  1890. 
Richards,  W.  E.,  Nov,  19,  1890. 
Robinson,  John  H.,  Dec.  31,  1890. 
Reno,  Wm.  Wilson,  Feb.  4,  1891. 
Rlggs,  OUver  S.,  May  11,  1891. 


Rote,  Lewis  J.,  May  19,  1891. 
Randall,  John  Henry,  June  22,  189], 
Reed.  Albert  A.,  July  2,  1891. 
Ragland,  John  M.,  Sept  16,  1891. 
Reese,  Willis  A.,  Oct  19,  1891. 
Robinson,  Wm.  C,  Dec.  2,  1891. 
Robinson,  Wm.  R.,  Jan  25,  1892. 
Ramey,  R.  A.,  March  28,  1892. 
/  Robinson,  Chas.  H.,  Dec.  5,  1888. 
Ritter,  John,  April  7,  1892. 
Reiley,  Lewis  A.,  July  28,  1892. 
Rogers,  Andrew  J.,  Nov.  23,  1892. 
Ross,  Stanley  B.,  June  22,  1893. 
Ryan,  Phillip  F.  A.,  March  28,  1898. 
Russell,  F.  v.,  Oct  25,  1888. 
Rusk,  John  Andrew,  July  28,  1893. 
Redd,  George  S.,  Aug.  15,  1893. 
Russell,  Herman,  Jan.  2,  1894. 
Ritter,  Hastead  L.,  Feb.  14,  1895. 
Richards,  Chas.  L.,  Nov.  1,  1894. 
Regenitter,   Edwin   L.,   March    13, 

1895. 
Redmond,  Chas  H.,  April  16,  1895. 
Randall,    Frederick    H.,    June    10, 

1895. 
Riggs,  W.  F.,  Jan.  13,  1896. 
Rohde,  Geo.  C,  Feb.  5,  1896. 
Riddle,  Harry  C,  Feb.  10,  1896. 
Roberts,  Herbert  F.,  April  2,  i896. 
Russell,  Edward  O.,  April  6,  1896. 
Reese,  Reuben  A.,  May  26,  1896. 
Ruby,  Wm.  N.,  June  18,  1896. 
Rucker,  Kyle,  Nov,  4,  1896. 
Royse,  Clarence  Arihur,    April    1?., 

1897. 
Russell,  Benj.  B.,  June  11,  1897. 
Robinett,  Edward  K.,  June  11,  189V. 
Robison,  Henry  N.,  Jan.  17,  1898. 
Ross,  Frank  L.,  Jan.  21,  1898. 
Reed,  Ralph  W.,  Aug.  6,  1898. 
Rouse,  Lucius  H.,  Sept  24,  1898. 
Richey,  Luzerne  A.,  Jan.  9,  1899. 
Reese,  Henry  Allen,  Dec.  27,  1898. 
Robinson,  Harry  Warren,  Aug.  14, 


Kxyvi 


Roll  of  Attobneys. 


1899. 
Rohr,  Samuel  L.,  Aug.  12,  1899, 
Rlnker,  John  E.,  Nov.  15,  1899. 
ReUly,  William  C,  Dec.  29.  1899. 
Ralston,  David  M.,  May  26,  1900. 
Robinson,  Louis  Barclay,    June  26, 

1900. 
Ratcliffe,  Cummins,  Jan.  2,  1901. 
Rothgerber,  Ira  C.  Feb.  9,  1901. 
Rodda,  William  B.,  Feb.  11,  1901. 
Rickards,  John  N.,  April  16,  1901. 
Rea,  Laura  Tilden,  Sept.  4,  1901. 
Rogers,  Sidney  W..  Aug.  29,  1901. 
Robinson,  P.  J.,  Edwin,  Dec.  4,  1901. 
Robertson,  Howard  S.,  Jan.  2.  1902. 
Roach,  Charles,  March  17,  1902. 

8. 

Steck,  Amos,  July  12,  1861. 
Smith,  J.  Bright,  July  30.  1861. 
Smith,  EL  P.  A.,  March  28.  1862. 
Siggins.  B.  B.,  Aug.  14,  1862. 
Stone,  Wilbur  F.,  Sept.  19.  1862. 
Stiles,  B.  B..  July  6,  1863. 
Sayre,  Daniel,  July  7,  1868. 
Smith,  B.  L,,  July  9,  1868. 
Sleeth,  E.  B.,  May  4,  1871. 
Smith,  Lorenzo  K.,  Dec.  22,  1871. 
Stiles.  Maynard  F.,  Jan.  2,  1872. 
Stubbs,  Cassius  E..  May  22.  1872. 
Spencer,  Samuel  G.,  May  22.  1872. 
Stone,  Amherst  W..  Aug.  1,  1873. 
Sales,  H.  H.,  Oct.  13,  1873. 
Sweet,  Channing,  Feb.  4,  1874. 
Sayre.   Alfred,   Aug.   20.   1864. 
Shepard,  L.  H.,  July  24,  1866. 
Symes,  Geo.  G.,  March  10.  1874. 
Searight.  Thos.  B..  May  25.  1874. 
Shuen,  Phillip  M..  Sept.  25.  1874. 
Sampson,  A.  J.,  Oct,  29.  1874. 
Spellings.  Thos.  C.  Nov.  5.  1874. 
Snell,  Wm.  H.,  Dec.  19,  1874. 
Sloan,  Theodore  A.,  Feb.  24,  1876. 
Sopris,  Geo.  L.,  May  3,  1875. 


Slaymaker,  Nathaniel  E.,    May    IS. 

1876. 
Stimpson,  John  H.,  July  8,  1876, 
Scott,  Jas.  C,  Jan.  26,  1876. 
Schutte,  Geo.  A.,  Feb.  4,  1876. 
Smith.  Ira  H.,  July  22,  1876. 
Steel,  Jas.  O.,  Aug.  22,  1876. 
Sebastian,  Wm.  P.,  Oct.  2,  1876. 
Staley,  Lorin  A.,  Oct.  23,  1876. 
Stanley,  Orson  G.,  Dec.  16.  1876. 
Story,  Wm.,  Jan.  8,  1877. 
Shackelford,  Jas.  O.,  April  2,  187/ 
Stallcup,  John  C,  May  4,  1877. 
Shumate,  John  T.,  Sept.  12.  1877. 
Salisbury.  Geo.,  Sept.  14,  1877. 
Stanton,  Irving  W.,  Nov.  2,  1877. 
Salisbury,     Edward     L.,  March  ^. 

1878. 
Shaw,  Donald  B.,  Nov.  11,  1878. 
Shepard.  Richard  B.,  Nov.  30,  187:j 
Soery,  Wm.  H.,  Jan.  14,  1879. 
Safley,  Ben.,  Jan.  14,  1879. 
Sims,  Thetus  W„  Feb.  12,  1879. 
Smith,  Lyndon  S.,  April  24,  1879. 
Sterling.  A.  Jas.,  May  12,  1879. 
Snyder,  Geo.,  May  24,  1879. 
Sharman,  Wm.  J.,  June  10.  1879. 
Shannon,  Henry  W.,  June  16,  187J». 
Stair.  Milton  J,.  June  24.  1879. 
Smith.  Jas.  A.,  June  28.  1870. 
Sprogle,  Howard  O..  Sept.  1.  1879, 
Shafroth,  John  F.,  Oct.  29,  1879 
Steams,  Wm.  H.,  Dec.  1,  1879, 
Speer,  Jos.  L.,  Dec.  2.  1879. 
Stirman.  Erastmus  I.,  Dec.  11,  1879. 
Smyth,  Isaiah  N.,  Jan.  12.  1880. 
Sherman,  Sterling  S.,  Jan.  13.  1880. 
Sullivan,  Augustus  B.,  Feb.  14,  1880. 
Seely,  Jonas,  Feb.  21,  1880. 
Smith,  John  R..  Feb.  24.  1880, 
Smith,  Wm.  S.,  Dec.  22,  1879. 
Spamick,  Henry,  March  18.  1880. 
Sullivan,  Walter  S.,  April  14,  188a 
Slmmonds,  Geo.,  April  27,  1880. 


Roll  of  Attobnbys. 


XXXVl) 


stover,  Daniel  C,  April  29,  1880* 
Shear,  Byron  E.,  May  3.  1880. 
Sale,  H.  T.,  May  8,  1880. 
Stevenson,  Archie  M..  May  11,  1880. 
Slesinger,  Samuel,  June  16,  1880. 
Shackelford.  Chas.,  June  15,  1880. 
Smith,  Chas.  W.,  June  7,  1880. 
Semple,  J.  McKenzle,  July  3,  1880. 
Stillman,  Ransom  L.,  July  31,  1880. 
Smith,  C.  Edgar,  Sept  22,  1880. 
Sloan,  Andrew,  Sept.  22,  1880. 
Scott  Walter  J.,  Sept.  22,  1880. 
Stevens,  Isaac  N.,  Sept  23,  1880. 
Solliday,  David  W..  Nov.  22,  1880. 
Stone,  Wm.  S.,  Dec.  27,  1880, 
Sears,  Wm.,  Jan.  5,  1881. 
Smith,  Emri  A.,  Jan.  8,  1881. 
Sumner,  Geo.  T.,  Jan.  19,  1881. 
Sessions,  Chas.  B.,  Feb.  11,  1881. 
Sloan,  Wm.  B.,  March  3,  1881. 
Stimmel,  Jacob  S.,  March  29,  1881. 
Shackleford,  Orlgg,  April  12,  1881. 
Shaver,  Wm.,  April  13,  1881. 
Shaw,  Fred  L.,  April  20,  1881. 
Simmons,  P.  A.,  April  30,  1881. 
Sapp,  Dexter  T.,  May  3,  1881. 
Stein,  Chas.  C,  May  6,  1881. 
Scott,  Wm.  E.,  May  7,  1881. 
Smith,  John  H.,  May  18,  1881. 
Shoemaker,  W.  S,,  May  30,  1881. 
Swisher,  Jas.  W.,  May  30,  1881. 
Sleeper,  John  W.,  May  30,  1881. 
Smith,'  David.  June  9,  1881. 
Stewart.  W.  M.,  June  16,  1881. 
Spaulding,  M.  J.,  Aug.  27,  1881. 
Sholes,  Herbert  C,  Aug.  27,  1881. 
Steele,  Robert  W.,  Sept  12,  1881. 
Sawtell,  E.  B..  Sept  27,  1881. 
Swift,  A.  C,  Dec.  7.  1881. 
Shinn,  Walter  C,  Dec.  16,  1881. 
Stevens,  Theron,  Dec.  20,  1881. 
Swayne,  Chas.,  Dec.  20,  1881. 
St.  John,  Chas.  H,,  March  4,  1882. 
8tanchfield«    Stephen    D.,  March  7» 


1882. 
Sperry,-  C.  A.,  March  29,  1882. 
Shock,  A.  L.,  April  4,  1882. 
Stuart,  T.  R,  April  20,  1882. 
Shed,  Z.,  May  14,  1882. 
Saunders,  Edgar  T.,  June  2,  1882. 
Shelhamer,  A.  J.,  June  28,  1882. 
Starbird,  Chas.  A.,  June  28,  1882. 
Swart,  Clarence  F.,  Dec.  20,  1882. 
Santinl,  Gabriel,  March  1,  1883. 
Speck,  Franklin  P.,  March  28,  1883, 
Sampson,  John  R.,  April  6,  1883. 
Stone.  Wm.  M.,  May  18,  1883. 
Stidger,  V/ilUs,  Aug.  12,  1882. 
Stidger,  Oeorge,  Aug.  12,  1882, 
Secor,  Frank  P.,  Sept.  3,  1883. 
Stafford,  E.,  Sept  26,  1883. 
Severy,  Jas.  B.,  Sept  26,  1883. 
Stimson,  Edwar^  C,  Nov.  16,  1883. 
Schenck,  J.  W.,  June  23,  1883. 
Stuart,  F.  Q.,  Dec.  11,  1883. 
Smith,  George  A.,  March  18,  1881 
Sindllnger,  S.  S.,  April  9,  1884. 
Stubbs,  Geo.  W.,  April  19,  1884. 
Seaman,  Allen  B.,  Aug.  11,  1884. 
Smith,  W.  Albert,  Sept.  24,  1884. 
Starkweather,  Jas,  C,  Oct  10,  1884. 
Scott,  Wm.  R.,  Jan.  19,  1886. 
Sheppard,  Warren  W.,  July  7.  1885. 
Sweet,  J.  B.,  April  28,  1886. 
Schaettler,  Geo.,  June  6,  1886. 
Smith,  Chas.  A.,  June  18,  1886. 
Smith,  Frank  W.,  Sept  14,  1886. 
Salmon,  Francis  G.,  Sept.  14,  18SG. 
Sechrist,  Alonzo,  March  3,  1887. 
Sheridan,  E.  M.,  April  4,  1887. 
Sims,  Elmer,  May  2,  1887. 
Seaton,  H,  B.,  May  10,  1887. 
Sldebotham,  R.  A.,  May  24,  1887. 
Stowell,  Ellery,  May  28,  1887. 
Smith,  John,  June  28,  1887. 
Spencer,  Otis  6.,  Sept.  24,  1887. 
Stolbrand,  C.  J.,  Oct  4,  1887. 
Sprague,  Edmund  Burke,  Nov.  16. 
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1887. 
Simpson,  R.  J.,  Dec.  24,  1887. 
Selig,  Hugo,  Dec.  19,  1887. 
Soper,  R,  B.,  March  28,  1888. 
Schoolfleld,  Wallace,  April  10,  1888. 
Sweeney,  Bo,  Aug.  29,  1888. 
SUlwell,  Peter,  Nov.  1,  1888. 
Stevens,  Ralph  B.,  Jan.  9,  1889. 
Swan,  Henry  J.,  Jan.  30,  1889. 
Stewart,  Wnu  S.,  Feb.  4,  1889. 
Stevlck,  Guy  LeR.,  March  1,  1889. 
Schoonover,  Frank  S.,    March    18, 

1889. 
Smyth,  C.  G.,  March  21,  1889. 
Smith,  R.  Heber,  March  30,  1889. 
Sturdevant,     Harvey     F.,  April  9, 

1889. 
Stephenson,  Jesse,  April  23,  1889, 
Spink,  Geo.  A.,  April  25,  1889. 
Smith,  Theodore,  May  3,  1889. 
Slade,  Samuel,  May  17,  1889. 
Spangler,  H.  W.,  May  22,  1889. 
Spiller,  W.  T.,  June  12,  1889. 
Smith,  Louis  Reeves,  June  18,  1889, 
Saunders,  M.  G.,  June  25,  1889. 
Stevens,  Morton  Edwin,    July    18, 

1889. 
Sheldon,  S.  A.,  July  25,  1889. 
Scott,  TuUy,  Aug.  25,  1889. 
Sabln,  Fred  A.,  Nov.  7,  1889, 
Straight,  David  E.,  Dec.  7,  1889. 
Stevens,  Lamont  O.,  Dec.  21,  1889. 
Shrock,  Frank  H.,  March  26,  1890. 
Stewart,  Alexander,  April  8,  1890. 
Smith,  W,  D.,  April  23,  1890. 
Storey,  Thos.  P.,  May  1,  1890. 
Scott,  S.  H.,  June  25,  1890. 
Strickler,  H.  Wirt,  July  30,  1890. 
Smith,  Robert  H.,  Aug.  11,  1890. 
Staunton,  BenJ,  Aug.  21,  1890. 
Sternbergh,  Lambert  Sept.  11,  1890. 
Silver,  Robert  D.  J.,  Sept^  3,  1590. 
Sternberg,  Lambert,  July  22,  1890. 
Btine,  Vincent,  Sept.  15,  1890. 


Stokes,  Chas.  A.,  Oct.  1,  1890. 
Sapp,  John  R.,  Nov.  14,  1890. 
Stewart,  Chas.  W.,  Nov.  21,  189a 
Spencer,  Wm.  H.,  Nov.  22,  1890. 
Schenck,  Ernst,  Dec.  3, 1890. 
Smith  Wm.,  B.,  Dec.  8,  1890. 
So  ReUe,  W.  E.,  Jan.  20,  1891. 
Steck,  A.  C,  June  9,  1890. 
Skelton,  Wm.  I.,  Jan.  19,  1891. 
Stockton,  T.  R,,  March  24,  1891. 
Smithy  D.  P.,  April  3,  1891. 
Sabin,  Bdbrldge  H.,  March  21,  189t 
Suavely,  R.  M.,  May  25,  1891. 
Slattery,  Geo.  B.,  June  11,  1891. 
Sopria,  Wm.  R.,  June  24,  1891. 
Skerman,  J.  H.,  June  30,  1891. 
Short,  Emerson  J.,  June  31,  1891. 
Strong,  Henry  Gordon,     Sept     1% 

1891, 
Smith,  Brastns  W.,  Nov.  2,  1891. 
Shell,  Brooks  B.,  Dec.  1,  1891. 
Stuart,  Jos.  H.,  Dec.  1,  1891. 
Spurgeon,  Wm.  H,,  Feb.  1,  1892. 
Stephenson,  Lewis  C,  Feb.  19,  1892. 
Sours,  Raleigh  R.,  April  4,  1892. 
SchlesingerC  Homboldt  M.,     ApriV 

26,  1892. 
Sterling,  Jos.,  July  8,  1892. 
Street,  John  J.,  Aug,  15,  1892. 
Sells,  D.  M.,  Sept  24,  1892. 
Steele,  Geo.  P.,  Oct  24,  1892. 
Sloan,  Arthur  C,  Oct  26,  1892. 
Scott,  Robt  S.,  Oct  29,  1892. 
Searcy,  Wm.  N.,  Oct  29,  1892. 
Schlosser,  Elmer  E.,  Oct.  20,  1892. 
Stokes,  Geo.  H.,  Feb.  8,  1893. 
Smith,  W.  Henry,  July  12,  1893. 
Shannon,  Edward  L.,  Feb.  6,  1893. 
Smith,  Josiah  F,  March  10,  1893, 
Smith,  Elbert  C,  March  15,  1893. 
Smith,  J.  B.,  April  18,  1893. 
Stockman,  M.,  April  26,  1893. 
Sanborn,  F.  W.,  June  13.  1893. 
Stephenson,  C,  W.,  June  21,  1893. 
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Shattuck,  Hubert  L.,  June  23,  1893. 
Serlgfat,  Jas.  M.,  July  7,  1893 
Schwei^ert,  J.  G.,  Aug.  30,  1898. 
Spickard,  John  F.,  Sept.  7,  1898. 
Seccombe,     Samuel    H.,    Oct.    12, 

1893. 
Shoemaker,  H.  B.,  Dec.  19,  1893. 
Spurseon,  Robert  H.,  Jan.  6,  1894. 
Sabln,  Edward  M.,  March  6,  1894. 
Sanders,  Thos.  E.,  March  6,  1894. 
Slgfrld,  Carl  J.,  March  17,  1894. 
Staples,  Chas.  W.,  May  22,  1894. 
Stevens,  A.  H.  M.,  July  18,  1894. 
Stewart,  Geo.  C,  July  19,  1894. 
Sternberg,  Guy,  Sept.  11,  1894. 
Sherwin,     Frederick     L.,  Dec.   22, 

1894. 
Seldom,  Stephen  L.,  Jan.  8,  1895. 
Stapleton,  B,  F.,  Feb.  14,  1895. 
Seeds,  W.  P.,  March  23,  1895. 
Sundmacher,  Chas,  H.,  April  20,  '95. 
Salisbury,  J.  C,  June  5,  1895. 
Swift,  William  Mayo,  June  5,  1895. 
Sumner,  Charles  M.,  Aug.  1,  1895. 
Shield,  Jas.  W.,  Sept.  11,  1895. 
Squires,  Edwin  C,  Jan.  12,  1896. 
Smith,  Fred  R.,  April  2,  1896. 
Sheafor,  John  W.,  April  8,  1896. 
Smith,  Geo.  Allen,  June  24,  1896. 
Saunderson,  Jas.  T.,  July  1,  1896. 
Silverstein,  Harry  S.,  July  25,  1896. 
Smith,  Ralph  W.,  Jan.  13,  1897. 
Sears,  John  G.,  Jan.  18,  1897. 
Sulliyan,  Edmund  E.,  Feb.  23,  1897. 
Sprigg,  Norris,  May  10,  1897. 
Sahlgaard,  H.  R.,  June  11,  1897. 
Sweeney,  P.  W.,  June  17,  1897. 
Sanford,  Jas.  T.,  Oct.  5, 1897. 
Shields,  Walton,  Oct  18,  1897. 
Scott,  Walter,  Oct.  28,  1897. 
Story,  Wm.,  Jr.,  Jan.  21,  1898. 
Sinclair,  H.  M.,  Feb.  7,  1898. 
Smith,  Edward  A.,  May  9,  1898. 
Silberstein,  Edward  A.,    Sept.    ISt 


1898. 
Sheldon,  Walt  G.,  Sept.  24,  1898. 
Schuyler,  Karl  Cortlandt,   Sept.  9^ 

1898. 
Schyler,  Walter  Faran,     Sept.     12, 

1898. 
Strickland,  Dudley  W.,     Sept.     10, 

1898. 
Spangler,  William  A.,  Oct  12,  1898. 
Schwlete,  Carl  H.,  Jan.  2,  1899. 
Sloan,  A.  C,  Jr.,  Jan.  26,  1899. 
Steinmeyer,    Edwin    H.,    Jan.    27, 

1899. 
Stark,  Louis  J.,  Feb.  11,  1899. 
Smith,  E.,  Harvie,  March  18,  1899. 
Shilling,  Walter  Warren,  Aug.  28, 

1899. 
Shwayder,  Solomon,  Aug.  3,  1899. 
St.  John,  James  Famum,  Oct.  10, 

1899. 
Sullivan,  Barry,  Dec.  1,  1899. 
Stephan,  George,  Jan.  17,  1900. 
Schreiber,  F.  F.,  Jan.  25,  1900. 
Shewalter,  J.  D.,  Jan.  26,  1900. 
Stuart,  Barnwell's.,  Jan.  29,  1900. 
Shearer,  Charles  C,  Oct  11,  1899. 
Sleator,  George  H.,  March  12,  1900. 
Slater,  Charles  J.,  May  10,  1900. 
Shea,  William  H.,  June  29,  1900. 
Sinclair,  Neil,  Junel9,  1900. 
Smith,  Isaac  S.,  Aug.  31,  1900. 
Steigmeyer,  Fred'k  F.,     Sept.     28, 

1900. 
SiUiman,  Flora  E.,  March  28,  1901. 
Smith,  J.  W.  B.,  April  4,  1901. 
Spaulding,  Payson,  Wilson,  May  13, 

1901. 
Stepp,  Charles  D.,  Aug.  3,  1901. 
Schlegel,  Charles,  Aug.  8,  1901. 
Southard,  Charles  E.,  Aug.  21,  1901. 
Swanson,   Thomas   Edwin,   Oct   2. 

1901. 
Summerfleld,  Marcus,  Oct  21,  1901 
Stlckman,  J.  Vaughan,  Dec  27, 190' 
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Sulliyaa,  James  J.,  Jan.  28,  1902. 
Summerfleld,   Solon  E.,     Jan.     30, 
1902. 

T. 

Teller,  Henry  M.,  Aug.  14,  1862. 
Toole,  Edwin  W,,  March  16,  1863. 
Thoroughman,  Th.,  July  7,  1863. 
Thatcher,  H.  C,  Nov.  20,  1866. 
TeUer,  Wlllard.  July  2,  1867. 
Taylor,  M.  S.,  March  6,  1871. 
Thomas,  Chas.  S,,  Dec.  23,  1871. 
Taylor,  John  G.,  March  28,  1873. 
Todd,  Wm.  S.,  May  19,  1873. 
Thurber,  Wm.  H.,  March  24,  1874. 
TwcMnbley,  Benj.  H.,  May  5,  1874. 
Terry,  John  W.,  May  14,  1874. 
Tankersley,    Chas.    W.,    Feb.     18, 

1875. 
Tindel,  Adam,  July  8,  1875. 
Toll.  Chas.  H.,  Mar^.  1,  1876. 
Todd,  Geo.  R.,  June  21,  1876. 
Thompson,  Wm.  P.,  April  23,  1876. 
Thomson,  Chas.  L,  SepU  18,  1878. 
Thompson,  Robt.  D.,  Nov.  13,  1878. 
Townsend,  Chas.  W.,  Dec.  3,  1878. 
Tebbetts,  Wm.  B.,  March  4,  1879. 
'niomas,  Wm.  B.,  March  27,  1879. 
Tavenner,  Isaac,  March  27,  1879. 
Townsend,  Wm.  H.,  April  26,  188^. 
Thomas,  Louis  R.,  April  30,  1879. 
Trimble,  John  A.,  June  10,  1879. 
Talbot,  Geo,  D.,  Oct.  14,  1879. 
Tew,  Geo.  W.,  Nov.  8,  1879. 
Telfer,  Jas.  W.,  Dec.  16,  1879. 
Taylor,  Jos.  W.,  Feb.  2,  1880, 
Taylor.  Marcus  B.,  Feb.  7,  1880. 
Thomburg,  Frank,  May  15,  1880. 
Thompson,  Archibald  F.,  May     24, 

1880. 
Taylor,  Edward,  May  15,  1880. 
Townsend,  H..  May  24,  1880. 
Trimmer,  Daniel  K.,  May  29,  1880. 
Tucker.  George,  June  7,  1880. 


Thomas,  Theo.  H.,  June  25,  1880. 
Thompson,  Julius  A.  C,  Sept  28; 

1880. 
Tilford,  Frank,  Sept.  28,  1880. 
Templer,  Jas.  N.,  Jan.  3,  1881. 
Tucker,  Seth  M.,  Feb.  24.  1881. 
Taft,  Levi  B.,  May  16,  1881. 
Taylor,  Irvin  W.,  June  10,  1881. 
Thomas,  Thornton  H,,  March     ^ 

1882. 
Townsend,  W.  F.,  April  28,  1879. 
Taylor,  R.  W.,  July  29,  1882. 
Talbot,  Ralph,  Aug.  19,  1882. 
Thompson,  Edward  A.,     Aug.     28» 

1882. 
Thompson,  Guy,  H.,  Aug.  31,  18?2. 
Taylor,  Jacob  R.,  Nov.  16,  1882. 
Twltchell,   La   Fayette,     May     23, 

1883. 
Tourtelotte,  John  F.,  Sept.  14,  1883. 
Thompson,  Henry  E.,  Jan.  16,  1S83. 
Taylor,  Edward  T.,  May  5,  1884. 
Tinelll,  Joseph  J.,  Sept.  1,  1884. 
Taylor,  S.  W.,  Jan.  10,  1885. 
Thompson,  Frederick  A.,  June  20. 

1885. 
Trowbridge,  Henry  March  8,  1886. 
Talbot,  John  A..  Nov.,  22,  1886. 
Tarsney,  Thomas  J.,  Nov.  23,  1886. 
Thompson,  Chas.  H.,  April  30,  1887. 
Tedmon,  Bolivar  S.,  May  25,  1887« 
Turner,  D.  C,  June  27,  1887. 
Taylor,  G.  W.,  Aug.  31,  1887. 
Tenney,  Henry  C,  Feb.  18,  1888. 
Thurman,  Benj.  J.,  May  10,  1888. 
Titcomb,  Geo.  W..  Oct.  4,  1888. 
Taylor,  Chas.  W.,  Jan.  1,  1889. 
Thompson,  Harold  D.,  Feb.  7,  1889, 
Traxler,  Jas.  B.,  June  3,   1889. 
Tipton,  W.  A.,  June  30,  1889. 
Tesch,  Frank  S.,  Oct.  1,  1889. 
Thompson,  Wm.  A.,  Nov.  9,  1889. 
Tanquary,  Nathan  Q.,  Nov.  26,  1889. 
Tipton,  F.  M.,  Jan.  6.  1890. 
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Turner,  Edwin  M.,  March  4,  1890. 
Torbit,  F.  E.,  March  15,  1890. 
Tones,  Philo  B.,  April  2,  1890. 
Taylor,  Frank  B.,  April  9,  1890. 
Thompson,  F.  M.,  Oct.  16,  1890. 
Todd,  Chas.  D.,  Feb.  12,  1891. 
Tltsworth,  Chas.  G.,  March  25,  1891. 
Thomas,  Wm.  J..  April  27,  1891. 
Tucker,  Walter  S.,  July  1,  1891. 
Thomas,  MaJ7  Sternberg,  Sept.  14, 

1891, 
Taylor,  Davia  G.,  Oct.  20,  1892. 
Trimble,  Samuel  D.,  Dec  20.  1892. 
Taggart,  Frank  D.,  Jan.  23,  1893. 
Taylor,  Mortimer  P.,  Oct.  30,  1893. 
Thome,  Geo.  H.,  Feb.  15,  189f 
Teller,  Harrison  J„  Oct.  30,  1894. 
Talbot,  W.  W.,  May  25,  1895. 
Tague,  John  N.,  April  16,  1896. 
Tripp,  Wm.  H.,  May  8,  1896. 
Thome,  Thomas  Jefferson,  June  1, 

1896. 
Thompson,   Wm.   Hall,     June     25, 

1896. 
Thayer,  Rufus  a,  Oct.  1,  1896. 
Tomblin,  Alonzo  L.,  April  22.  1897. 
Tew,  Charles  F.,  May  7,  1897. 
Taussig,  Claude  M.,  Aug.  17,  1897. 
Taylor,  A.  L.,  Oct.  18,  1897, 
Thurman,  Horace  G.,  Jan.  9,  1894. 
Thomas,  D.  A„  Sept.  21, 1897. 
Teed,  Frank  A.,  Nov.  26,  1897. 
Timberman.  Wm.,  Jan.  13,  1898. 
Tiffany,  F.  B.,  July  14,  1898. 
Thompson,  Arthur  G.,  Jan.  27.  1899. 
Temple.  W.  0„  June  16.  1899. 
Tears.  Dan'l  Wade,  July  14.  1899. 
Thompson,   Samuel   H.,     July     31, 

1899. 
Tedrow.  Henry  B.,  Oct.  12,  1899. 
Tumbull,  Clyde,  July  7,  1900. 
Teele,  Albert  L.,  June  13,  1900. 
Terrell,  H.  D.,  June  30,  1900. 
Tallmadge.  BenJ.  H..  Jan.  17,  1901. 


Townsend,  William  B.,  Aug.  2,  1901. 
Thompson,  John  Charles,  Jan.   10,. 

1902. 
Townsend,  Charles  C,  Jan.  21,  1902. 
Turman,  Wilson  Lee,  April  5,  1902. 

U. 

Underwood,  Walter  H.,     Sept.     10^ 

1877. 
Updegraff,  A.  K.,  Feb.  11,  1878. 
Urmy,  D.  F„  Jan.  28,  1879. 
Ullery,  Alonzo  B.,  Dec.  27,  1880. 
Uren,  Wm.  S.,  Jan.  31,  1881. 
Uppercu,  J.  W.,  May  11,  1881. 
Ulman,  H.  Charles,  May  12,  1881. 
Uhl,  George  P.,  June  15,  1881. 
Ufford,  M.  F.,  Nov.  13,  1882. 
Underbill,  A.  M.,  Nov.  21,  1883. 
Uphan,  Edward  D.,  Jan.  10,  1889. 
Ulman,  W.  A.,  June  17,  1890. 

V. 

Vobrath,  Frederick,  July  10,   1872.. 
Van  Lien,  Wm.  M.,  Aug.  19,  1875. 
Van  Zandt,  B.,  Oct.  25,  1875, 
Van  Fleet,  Chas.  G.,  Aug.  16,  1876. 
Van  Fossen,  Geo.  W.,     March     1,. 

1878. 
Van  Hamm,  Alexander,     July     24,. 

1879. 
Violet,  Oscar  H.,  May  15,  1880, 
Viedenburgh,  La  Rue,  May  27,  1880. 
Van  Scotten,  Leander.     Sept.     22^ 

1880. 
Van  Kleeck,  Henry,  Dec.  7,  1880. 
Vanatta,  John  K.,  Dec.  27,  1880. 
Van  Auken,  Jared  A.,  Jan.  24,  1881* 
Vosburgh,  R.  H.,  June  18,  1881. 
Voght,  John  P.  S.,  Aug.  27,  188t 
Valols,  Arthur  E.,  June  3,  1882. 
Vaile,  J,  F.,  July  18,  1882. 
Valette,  H.  F..  Aug.  12,  1882. 
Vroom,  Jas.  W.,  Nov.  3,  1882. 
Van  Wie,  Charence  D.,  Feb.  4,  1885.. 
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Van  Buren,  Myron,  Aug.  81,  1885. 
Vlckerg,  G.  W.,  May  16.  1888. 
Vates,  Wm.  B.,  July  22,  1889. 
Van  Dyke,  Isaac  N.,  Aug.  29,  1889. 
Van  Noorden,  8.  E.,  OcU  19,  1889. 
Van   Norman,   Frederick,   Nov.  23, 

1889. 
Vaughn,  Harrison  S.,  Dec.  12,  1889. 
Vamum,  Chas.  W.,  Jan.  23,  18890. 
Vories,  H,  P.,  Jan.  28,  1890. 
Valdes,  J.  A.  J.,  June  23,  1890. 
Voorhees,  John  H.,  Aug.  26,  1890. 
Voss,  John  T.,  May  18,  1891. 
Van  Schaack,  Henry  C,     Pec.     8. 

1891. 
Voorhees,  Abram  C,  Jan.  12,  1891 
VIdal,  Henry  C,  Dec.  17,  1894. 
Vanatta,  Edward,  June  13,  1895. 
Vanatta,  Samuel  P.,  Jan.  18, 1896. 
Veerkamp,   James   P.,     April     26, 

1898. 
Van  Horn,  George  H.,  Oct.  22,  1900. 
Van  else.  Edwin.  Feb.  14,  1901. 
Van     Brunt,     Chester  S..  Aug.  29. 

1901. 
Valle,  William  N.,  Sept  9,  1901. 

W. 

Wilson,  George,  July  12,  1861. 
Wilcox,  P.  P.,  May  3,  1862. 
Witter,  Daniel.  Aug.  14,  1862. 
Wetmore,  T.  C,  Sept.  19,  1862. 
Wakely,  E.,  March  16,  1863. 
Wells,  E,  T..  Jan.  3,  1866. 
Webster,  John  W..  Jan.  10,  1866. 
Walls,  John,  July  24.  1866. 
Walker,  John.  Aug.  2,  1866. 
Wilcoxen,  L  N.,  July  2,  1867. 
Williams.  Chas.  A.,  Dec  12,  187b. 
Wright,  Chas.  W..  Sept.  25,  1871. 
Wright.  Alpheus,  April  10.  1872. 
Wanless,  John,  March  14,  1872. 
Weston.  Algernon  S.,  Jan.  7,  1873. 


Wolcott.  Edward  O.,  Feb.  12,  187S, 
White,  Geo.,  G.,  May  15,  1873. 
Wilson,  Adair,  May  21,  1873. 
Waldron,  John  M.,  Oct  13,  1873. 
Whitley,  John.  Oct  13.  1873. 
Winspear,  James  H.,  Oct  16,  187$. 
Whittier,  Oscar  H..  Jan.  2,  1874. 
Wlthrow,  Chase.  Feb.  20,  1874. 
Wallace,  Simeon  S.,  April  10,  1874. 
Wetmore,  Edward  A.,  June  9.  1874. 
Warner.  John  W,,  June  10,  1874. 
Wood,  Chas.  B.,  Oct  16,  1874. 
Whitaker.  Spier,  Jan.  12,  1875. 
Wilkinson,  Huger,  March  24,  1875). 
Welbom.  Jas.  F.,  Sept  18,  1875. 
Woolfolk,  Austin  C.  Oct.  25.  1875. 
Waldo.  Chas.  E.,  Feb.  23,  1876. 
Wilson,  Sidney.  Sept  22.  1876. 
Wilson,  David  P.,  Nov,  18,  1876. 
Wheeler.  BenJ.  C.  Jan.  26,  1877. 
Whitely,  Richard  H..  April  7,  1877. 
Wheaton.  Frank  B..  Sept  29,  1877. 
Williams,  Jos.  L.,  Oct  10,  1877. 
Wenzell.  Geo,.  Oct  16,  1877. 
Wood,  Samuel  N.,  Nov.  27,  1877. 
Wenzell.  Chas.  H.,  Oct.  2.  1878. 
White,  Jesse.  March  20.  1879. 
Wenner,  Uriah  J.,  March  24,  1879. 
Westcott,  Nathaniel  B.,  March  29, 

1879, 
Ward.  Jasper  D.,  April  23.  1879. 
Watson.  Alex.  G.,  Sept  1,  1879. 
Wilson,  J.  Albert,  Sept  1,  1879. 
Wilson,  Hugh  B.,  Sept  1,  1879, 
Wharton,  Wm.  R.,  Oct  10,  1879. 
Worthington,  John  G.,  Oct  25,  1879. 
White.  Absolom  K.,  Nov.  25,  187a, 
Whittlesey.  Wm.  H.,  Dec.  8,  1879. 
Waldheimer,  Marcus  J.,  Dec.     22, 

1879. 
Wood,  Wm.  P.,  Jan,  20,  1880. 
Winchester.  Josiah,  Jan.  21  21.  188Q, 
Warner,  Frank  P.,  Feb.  19,  1880. 
Warren,  Henry  L.,  Feb.  21.  1880. 


SoLL  ov  Attosnets. 


Xlii) 


Wood,  Seth  H.,  Feb,  28,  1880. 
Walte,  Campbell  W.,  March  4,  1880. 
Winn,  Samuel  S.,  March  6  1880. 
Watson,  Chas.  H.,  March  29,  1880. 
Wheat,  Lysander    B.,    March    31, 

1880. 
Wright,  Francis  J.,  April  2,  18S0. 
Whittlesey,  Chas.  F.,  April  9,  1880. 
Wade,  Edward  C.  Jr.,     April     26, 

ISSO. 
Waggoner,  Wm.  J.,  May  12,  1880. 
Waite,  Davis  H.,  May  13,  1880, 
Wilson,  John  A.,  May   13,   1880. 
Williamson,  Thos.  S.,  May  26,  1880. 
Walsh,  John  B.,  May  29,  1880. 
Wade,  Wm.  P.,  June  7,  1880, 
Walker,  J.  Alfred,  June  14,  1880. 
Wilkin,  Chas.  A.,  June  28,  1880. 
Wright.  Wm.  D.,  July  15,  1880. 
Ward,  Irving,  July  31,  1880, 
Ware,  Alfred  J.,  Sept.  22,  1880. 
White  J.  Q.,  Sept  22,  1880. 
Webster,  Frederick  C,     Nov.     26, 

1880. 
Wood,  Francis  O,,  Dec.  7,  1880. 
Walters,  Jos.  P.,  Dec.  27,  1880. 
Wellman,  John,  Jan.  10,  1881. 
Williamson,  Geo.  N.,  Feb.  12,  1881. 
WiUsea,  J.  Barnard,  Feb.  14,  1881. 
Williams,  B.  Webster,  Feb.  18,  1881. 
Westcott,  Geo.,  March  1,  1881. 
Wright,  Chas.  D.,  March  23,  1881. 
Wood,  David  W.,  April  7,  1881. 
Watson,  Leonard  A.,  May  2, 1881. 
Wilson,  Chas.  S.,  June  9,  1881. 
Willsea,  Frank  I.,  Nov.  9,  1881. 
Waller,  Marion  S.,  Dec.  7,  1881. 
Whitcher,  Chas.  F.,  Jan.  25,  1882. 
Welch,  Chas.  D.,  Feb.  9,  1882. 
Walling,  Stewart    D.,     March     15, 

1882. 
Whitney,  Flranklln  C,    March    16. 

1882. 
Webster,  Amos  G.,  April  10,  1882. 


Waybright,  B.  H.,  June  14,  1882. 
Williams,  Frederick  A.,     July     21^ 

1882. 
Wright,  Mark  W.,  Aug.  31,  1882. 
Whithead,  Andrew,  Feb.  16,  1883. 
Wakefield,  M.  F.,  Feb.  16,  1883. 
Ward,  Thos.,  Jr.,  March  10,  1883. 
Wilkinson,  T.  A.,  May  7,  1883. 
Withers,  Robert  G.,  Aug.  30,  188S. 
Williams,  Henry  F.,  Sept.  18,  1888. 
Wagstair,  Daniel  R.,  Jan.  14,  1884. 
Whitford,  Clay  B.,  Feb.  14,  1884. 
Watson,  James,  April  7,  1884. 
Wiley,  W.  B.,  April  7,  1884. 
Wilson,  Robert  H.,  May  27,  1884. 
White,  L.  Isham,  Aug.  1,  1884. 
Welch,  Wm.  A.,  Oct.  27,  1884. 
Wyman,  Geo.  H.,  Nov,  17,  1884. 
Winne,  Peter,  Dec.  15,  1884. 
Webb.  W.  I.,  Feb.  2,  1885. 
Welch,  Jas.  A.,  Feb.  9,  1885. 
Wyman,  Chas.  M.,  Feb.  18,  1885. 
Winslow,  Jas.  T.,  May  19,  1885. 
Way,  Geo.  W..  Aug.  7,  1885. 
Whiteley.  Richard  H.  Jr.,  Aug.  11,. 

1885. 
Wikoff.  Peter.  Aug.  12,  1885. 
Wegener.   Bernhardt  H.,   Feb.     10, 

1886. 
Williams,  R,  F.,  March  19,  1886. 
Wenzell,  Alfred  C,  May  11.  1886. 
Wentworth,  John  T.,  Jr.,  Sept.  14, 

j.d86. 
Walbridge,  Joshua.  March  21,  18SY. 
Wolcott,  Herbert  W.,  May  12.  1887. 
White,  Wm.  EL,  May  ^0,  1887. 
Way,   Clarence.   June   13,    1887. 
Wright,   Christopher  C,   July     16, 

1887. 
Webber,  DeWitt  C,  Sept.  14,  1887. 
Wallace,  W.  8.,  Oct.  22,  1887. 
WhitfOrd,  Greeley  W..  Jan.  19,  188S. 
'^Olliams,  Sidney,  Jan.  2S,  1888. 
Westoiver,  Perry  C^  Feb.  6,  1888. 
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Whitaker,  R.  B.,  March  6,  1888. 
Whiteside,  Thos.  C,  March  29,  188S. 
Wicks,  E.  N.,  May  8,  1888. 
Whalen,  John,  June  25,  1888. 
Wycoff,  Adam  H.,  July  10,  1888. 
White.  Wm.  W.,  Aug.  2,  1888. 
Wever,  Robert  L.,  SepU  19,  1888. 
Wilson,  Eugene  Herschel,  Sept.  7. 

1888. 
Whitfield,  D.  E.,  Sept.  21,  1888. 
Watson,  E.  H.,  Oct.  4,  1888. 
Woodman,  Warren  D.,  Jan.  2,  1889. 
Williams,  Jas.  A.,  Jan.  14,  1889. 
Warner,  Mahlon  M„  Dec.  26,  1888. 
White,  S.  H.,  May  18,  1889. 
Wilson,  Harry  E.,  June  8,  1889. 
Waterman,  Chas.  W.,  Sept.  9,  1889. 
Waggoner,  Wm.,  Oct.  5,  1889. 
Weigand,  D.  A.,  Dec.  4,  1889. 
Wells,  Gilbert  C,  Dec.  18,  1889. 
Walker,  Leonidas,  Dec.  30,  1889. 
Weller,  John  H,,  Feb.  1,  1890. 
Wistrom,  Samuel  Wilkeson,  March, 

13,  1890. 
Williams,  Wm.  A..  April  16,  1890. 
Williams,    Sylvester    G.,    June    2, 

1890. 

Webster,  Prank  B.,  July  3,  1890. 

Wildish,  Geo.  H.,  Aug.  9.  1890. 

Wheeler,  Samuel  N.,  Aug.  15,  1890. 

Woodward,  Frank  L.,  Sept.  5,  1890. 

Wagner,  Louis,  June  16,  1890. 

Ward.  Ethelbert,  Sept.  20,  1890i. 

Wilicox,  O.  B.,  Jr.,  Sept.  22,  1890. 

Widney,  Samuel  W.,  Sept.  23,  1890. 

Whitted,  Elmer  E.,  Sept.  23,  1890, 

Walters,  Thos.  E.,  Sept.  27,  1890. 

Worden,  Chas.   G.,   Oct.   1,   1890. 

Walling,  Percy  A.,  Nov,  1,  1890. 

Watt,  John  R.,  Oct.  3,  1890. 
Wilson,  Geo.  P.,  Dec.  23,  1890. 
Wrigley,  Wm.  C,  March  11,  1891. 
Whitehead,     E,     Stuart,     April     1. 

1891. 
Wheeler,  J.  L.,  April  26,  1891. 


Wadley,  Wm.  H.,  April  30,  1891. 
Wolfe,  Richard,  Oct.  13,  1891. 
Willis,  Geo.  W..  Dec  24,  1891. 
Watklns,  Wm.  M.,  Jan.  25,  1892. 
Wilson,  Leroy  G.,  April  12,  1892. 
Walker,  Jos.  A.,  March  4,  1892. 
Whithead,  Elmer  K,,  April  16,  1892. 
Williams,  Edward  E.,  June  8,  1892. 
Warren,  Alan  I.,  July  30,  1892. 
Whitelaw,  Jas.  T.,  Sept.  14,  1892. 
Washburn,  John  M.,  Nov.  16,  1892. 
WhitUer,  Herbert  H.,  Jan.  14,  1893* 
Woodhall,  Thos.  A.,  Feb.  9,  1893. 
Walker,  Edward  S.,  April  5,  1893. 
Woodbury,  Thornton,  May  16,  1393, 
Woolson,  J.  L.,  Sept.  11,  1893. 
Wicks,  Piatt.  Oct,  19,  1893. 
Welfley,  Elmore  S.,  Dec.  1,  1893. 
Wallace,  Jas.  L.,  Dec.  2,  1893. 
Wiley,  John  R.,  Dec.  16,  1893. 
Widdocombe,   Robert   H.,   May   28, 

1894, 
Weaver,  Homer  H.,  June  4,  1894. 
Welch,  Milton   R.,  June  6,  1894. 
Webster,  Bethuel  M.,  June  7,  1894. 
Ward,  Wm.  M.  W.,  July  18.  1894. 
Wilson,  Percy,  Aug.  28,  1894, 
Washburn,  Geo.  F.,  Oct.  10,  1894. 
Wing,  Herbert  K.,  Jan.  24,  1895. 
Walker,  J.  Davidson,  i.-Larch  5,  1895. 
Ward,  Chas.  B„  June  1,  1895. 
White,  John  J.  June  5,  1895. 
Weil,  Alfred  Wm.,  July  16,  1895. 
Wolff,  Willis  F.,  July  24,  1895. 
Williams,  Edwin  N.,  Oct.  17,  1895. 
Webb,  A.  C„  Nov.  13,  1895. 
Weyand,  J.  W.,  Jan.  10,  1896. 
Whiteman,  Wm.  H.,  Jan.  17.  1896. 
Worrell,  Edward  S.,  Feb.  12,  1896. 
Weymouth,  H.  E.,  March  28,  1896. 
Weinschenck,  Lucius,  April  1.  1896, 
Warren,  G.  A.,  April  29,  1896. 
Wylie.  Winfred,  May  8,  1896. 
Wetherby,  George,  May  11,  1896. 
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Woolf,  Chas,  C,  May  11,  1896. 
Woodward,  Ben  E.,  June  22,  1896. 
Wilson,  Jas.  L.,  Aug.  31,  1896. 
Wing,  Nahum  M.,  Not.  19,  1896. 
Withers,  Wm.  Shipp,  Dec.  2,  1896, 
Wilson,  John  T.,  Feb.  2,  1897. 
Wallis,  A.  B.,  March  6,  1897. 
Wilder,  David  P.,  April  13,  1897. 
Wall,  Philip  M.,  May  1,  1897, 
Wiley,  J.  C,  May  19,  1897. 
Walker,  Gilbert  A.,  June  10,  1897. 
Watson,  Norris  L.,  June  11,  1897. 
Williams,  A.  D.,  June  30,  1897. 
Wilson,  David  B.,  July  15,  1897. 
Woten,  John  W.,  July  20,  1897. 
Watson,  J.  G.  S.,  Oct.  15,  1897. 
Washburn,  Paul  W.,  Nov.  19,  1897. 
Wise,  John  S.,  Jr,,  Jan.  17,  1898. 
Warner,  Stanley  Clarke.     Feb.     7, 

1898. 
Whitney,  Lorin  S.,  May  26,  1898. 
Wilson,  Edward  A.,  June  29,  189<^. 
Wall,  Nathaniel  A.,  Sept.  15,  189S. 
Wright,  John  B.,  Feb,  Sept.  1899. 
Wheeler,  Edward  E.,  Feb.  13,  1899. 
Wilkes,  George  H.,  March  8,  1899. 
White,  Walter  E.,  March  21,  1899. 
Woodworth,  L  J.,  May  23,  1899. 
Wardeau,  J.  M.,  Aug,  8,  1899. 
Wllmot,  Stanley  E.,  Sept.  5,  1899. 
Wright,  Hamilton  M.  Jr.,  Aug.  31, 

1899. 
White,  James  T.,  Aug.  9,  1899. 
Wiley,  Bartlett,  Oct.  30,  1899, 
Woodruff,  A.  F.,  Nov.  4,  1899. 
Wolff,  John  R.,  Nov.  4,  1899. 
Weeks,  C.  B.,  Oct.  7,  1899, 
Whitehead,  Will  Carleton,  Feb.  2, 

1900. 
Wayne,  William  F..  April  10,  1900. 


Webb,  Daniel  L.,  June  26,  1900. 
Woodrow,  Thomas  R.,  July  3,  1900. 
Widdlcombe,  Albert  C,     Aug.     31, 

1900. 
West,  Arthur  B.,  Sept.  26,  1900. 
West,  Frank  C,  Dec.  1,  1900. 
Wood,  John  F.,  Jan.  25,  1901. 
Wilson,  Worral,  Feb.  9,  1901, 
Welsh,  George  Winston,  Jr.,,  Feb. 

15,  1901. 
Walson,  Charles  Lee,  Feb.  20,  1901. 
Wight,  Douglas,  March  5,  1901. 
Williams,  George  D.,  July  22.  1901, 

Y. 

Yates,  Lemuel  F.,  Nov.  30,  1871. 
Young,  Wm.  H.,  Feb.  13,  1873. 
Yeaman,  Harvey,  June  2,  1875. 
Yeaman,  Caldwell,  July  22,  1876. 
Yeaman,  Stephen  M.,  Nov.  1,  1878, 
Yonley,  T.  D.  W.,  Sept.  1,  1879. 
Yeaman,  Robert  T.,  Feb.  28,  1881. 
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[No.  8046.]  /"S — 7^ 

Thb  Glengaby  Consolidated  Mining  Company  bt  al.  v.  r^r-^S 

BOEHMEB   ET  AL. 

1.  Corporations-— Trusts  and  Trustres. 

The  title  to  property  belonging  to  a  corporation  is  vested  in  it  for 
the  use  and  benefit  of  its  stockholders  and  it  holds  the  property  as  a 
trustee. 

2.  Corporations—  Stockholders— Management  of  Corporation  Af- 
fairs. 
Ordinarily  the  majority  of  the  stockholders  of  a  corporation  have 

the  right  to  control  its  affairs,  but  this  must  be  done  through  its 
proper  representatives  in  the  interest  of  all  the  stockholders.  No 
combination  of  stockholders  less  than  the  whole  will  be  permitted  to 
control  the  affairs  of  the  corporation  in  their  interest  alone  to  the 
injury  of  the  minority. 

3.  Trusts  and  Trustees — Dealing  with  Trust  Property. 
Where  the  trustee  without  the  full  knowledge  and  consent  of  his 
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cestui  que  trust,  in  dealing  with  the  trust  property  assumes  to  act  as 
both  vendor  and  vendee,  the  cestui  que  trust  may  avoid  the  transaction 
at  his  election  without  regard  to  its  fairness  or  unfairness. 
4.    Mining  Companies — Contracts— Rights  of  Stockholders. 

Where  one  mining  corporation  gets  control  of  the  majority  of  the 
stock  of  another  and  thereby  is  enabled  and  does  select  a  directory 
under  its  control  through  which  directory  it  secures  a  bond  and  lease  on 
the  property  of  the  second  company,  such  contract  is  void  and  will  be 
set  aside  at  the  suit  of  the  minority  stockholders  of  the  second  company 
without  regard  to  whether  or  not  the  controlling  conpany  was  guilty  of 
any  actual  fraud  in  securing  the  contract 

Appeal  from  District  Court  of  Lake  County, 

The  following  Bummary  of  the  findings  of  fact  and  con- 
clusions deduced  therefrom  by  the  trial  court  fully  present 
the  only  question  necessary  to  consider  on  this  appeal. 

The  Ibex  and  Glengary  Consolidated  Mining  Companies  are 
corporations  organized  under  the  laws  of  this  state,  and  own 
adjoining  mining  properties.  The  former  procured,  by  pur- 
chase, a  majority  of  the  capital  stock  of  the  latter.  The  object 
of  the  Ibex  Company  in  securing  this  stock  was,  to  enable  it 
to  select  a  directory  of  the  Glengary  Company  which  wonld 
be  under  its  control,  and  which  in  fact,  it  did  succeed  in  ac- 
complishing. Its  purpose  in  so  doing  was  to  secure  a  bond 
and  lease  on  the  property  of  the  Glengary  Company.  It  ob- 
tained a  contract  of  this  character  through  the  directory  of 
this  company  elected  at  its  instance,  the  proposition  for 
which,  as  also  its  terms  and  conditions,  came  from  the  Ibex 
Company.  To  annul  this  transaction  the  appellees  (stock- 
holders of  the  Glengary  Consolidated  Mining  Company),  as 
plaintiffs,  brought  this  action  in  the  court  below.  From  a 
judgment  and  decree  in  their  favor,  the  defendants  appeal. 

Mr.  Chas.  J.  Hughes,  Jb.  and  Mr.  Chas.  Cavbndeb,  for  ap- 
pellants. 

Mr.  John  A.  Ewing  and  Mr.  John  M.  Maxwell,  for  ap- 
pellees. 
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Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

The  title  to  the  property  belonging  to  a  corporation  is 
vested  in  it.  This  it  holds  subject  to  charter  and  its  by- 
la  W8»  for  the  use  and  benefit  of  its  stockholders,  and  it  there- 
fore falls  within  the  strict  definition  of  a  trustee,  t.  6.,  '^one 
who  holds  the  l^al  title  fpr  the  use  and  benefitof  others.'' 
Miner  v.  Belle  Isle  Ice  Co.,  53  N.  W.  Rep.  218;  Pedbody  v. 
Flint,  6  Allen.  52. 

Ordinarily,  the  majority  of  the  stockholders  of  a  corpora- 
tion have  the  right  to  control  its  affairs,  but  this  right  is  lim- 
ited to  the  legitimate  exercise  of  the  corporate  powers. 
Among  these  is  the  management  of  the  affairs  of  the  corpora- 
tion through  its  proper  representatives  and  officials,  in  the 
interest  of  all  shareholders.  Meeker  v.  Winthrop  Iron  Co., 
17  Fed  Rep.  48. 

No  combination  of  stockholders  of  a  corporation  less  than 
the  whole  will  be  permitted  to  manage  or  control  its  affairs 
in  their  interest  alone.  Minority  stockholders  cannot  be 
deprived  of  their  rights  by  such  a  combination  under  the 
guise  of  a  policy  of  the  corporation  dictated  by  the  majority. 
So  far  as  the  rights  of  the  minority  are  concerned,  the  ma- 
jority, in  furtherance  of  their  plan  to  reap  a  benefit  to  them- 
selves through  a  transaction  in  which  the  minority  do  not 
participate,  become  the  corporation  itself,  and  assume  the 
trust  relation  occupied  by  the  corporation  towards  its  stock- 
holders. Miner  r.  Belle  Isle  Ice  Co.,  supra;  Ei^in  v,  Ore- 
gon R.  (fh  N,  Co.,  27  Fed.  Rep.  626;  Pearson  v.  Concord  B, 
Co.,  62  N.  H.  537. 

A  trustee  cannot  deal  with  tha  trust  estate  in  a  matter 
where  his'  interests  would,  or  might,  conflict  with  his  duty 
to  his  cestui  que  trust.  In  all  cases  where,  without  the  full 
knowledge  and  assent  of  the  cestui  que  trust,  he  has  assumed 
to  act  in  the  capacity  of  vendor  and  vendee,  the  cestui  que 
trust  may  avoid  the  transaction  at  his  election.    No  question 
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of  the  fairness  or  unfairness  of  such  a  transaction  can  becon- 
sidered  under  the  state  of  facts  existing  in  this  case.  This 
proposition  is  fully  discussed  in  the  case  of  Morgan  et  aZ.  v. 
King,  27  Colo.  539.  Applying  these  principles  to  the  facts 
found  by  the  trial  court,  it  is  clear  that  its  judp^ment  was 
correct. 

The  Ibex  Company  controlled  a  majority  of  the  stock  of 
the  Glengary  Company.  It  secured  such  stock  for  the  pur- 
pose of  controlling  the  Glengary  Company  in  its  interest. 
By  assuming  control  of  the  Glengary  Company,  the  Ibex 
Company  placed  the  former  at  its  mercy  when  contracting 
for  its  property.  In  arranging  the  price  and  terms  for  this 
property  the  Ibex  Company  was  acting  for  itself,  and  not  for 
the  interest  of  the  Glengary  Company.  Ostensibly,  the  con- 
tract was  by  the  latter,  but  in  fact,  it  was  one  which  the 
Glengary  Company  was  compelled  to  accept  at  the  instance 
of  the  Ibex  Company.  In  short,  the  Ibex  Company,  although 
pretending  to  contract  with  the  Glengary  Company,  was  con- 
tracting with  itself.  Being  in  control  of  the  affairs  of  that 
company  for  this  very  purpose,  it  occupied  the  relation 
which  that  company  did  to  its  stockholders,  t.  e.,  their  trus- 
tee. The  subject  matter  of  this  contract  was  property  of 
which  it  was  trustee,  and  in  which  the  shareholders  of  the 
Glengary  Company,  including  the  minority,  were  interested 
as  cestuis  que  trust  In  law  and  in  fact,  it  was  both  parties 
to  this  contract.  Such  a  contract  is  void  at  the  instance  of 
the  plaintiffs  without  regard  to  whether  the  Ibex  Company 
was  guilty  of  any  actual  fraud  in  obtaining  it  or  not.  The 
judgment  of  the  district  court  is  affirmed. 

Affirmed. 
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[No.  8967.] 

The  Hahn's  Peak  and  Elk  River  Canal   and  Placbe 

Mining  Co.  y.  Lees  et  al. 

Appbllate  PsAcncB — Jurisdiction  of  Supbbmb  Coubt — Real  Es- 
tate, 

An  action  to  restrain  the  sale  of  real  estate  under  a  deed  of  trust 
does  not  involve  a  freehold  so  as  to  give  the  supreme  court  appellate 
jurisdiction  therein. 

Appeal  from  District  Court  of  Routt  County, 

Mr.  W.  E.  Sobelle,  for  appellant. 

Messrs.  Bogbbs,  Cuthbebt  &  Ellis,  for  appellees. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  object  of  this  action,  begun  in  the  district  court  of 
Routt  county,  was  to  restrain  a  s&le  of  real  estate  by  a  trus- 
tee acting  under  a  power  contained  in  a  trust  deed.  From  a 
judgment  dismissing  the  complaint,  there  was  an  appeal  to 
the  court  of  appeals,  and  upon  application  of  appellees,  based 
upon  the  ground  that  a  freehold  was  involved,  the  cause  was 
transferred  to  this  court. 

Neither  party  has  raised  the  question  of  jurisdiction;  but 
consent  of  parties  cannot  confer  upon  the  supreme  court  ap- 
.  pellate  jurisdiction.  It  exists,  if  at  all,  solely  as  the  result  of 
the  statute.  There  is  only  one  ground  set  up  in  the  com- 
plaint which,  it  is  claimed,  concerns  the  title  of  real  estate. 
It  is  averred  that  the  sale  should  be  enjoined  because  the 
statute  of  limitations  had  run  against  the  debt  for  which  the 
trust  deed  was  given  as  security,  and,  if  the  sale  takes  place, 
there  will  be  a  divestiture  of  plaintiff's  legal  title.  Had  the 
action  been  to  foreclose  the  trust  deed,  a  freehold  would  not, 
under  repeated  decisions  of  this  court,  be  involved  in  the 
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sense  in  which  that  term  is  used  in  the  statute  relating  to 
appeals. 

The  principle  is  in  no  wise  different  onder  the  facts  of  the 
pending  case.  The  thing  determined  by  the  court  below  was 
that  the  trust  deed  exists  as  a  lien  and  might  be  foreclosed, 
and  the  title  to  the  property  was  not  questioned.  It  is  plain 
that  we  are  without  jurisdiction  to  review  this  ruling,  An 
order  will  therefore  be  entered  remanding  the  cause  to  the 
court  of  appeals. 

Bemanded, 


[No.  8972.] 

Thb  Denteb  and  Bio  Grande  Railboad  Com- 
pany V.  Wilson. 

1.  Public  Lands — Railroads — Right  op  Way — Preemption  Rights 

OP  Settler. 

The  act  of  congress  of  March  3,  1875  (18  U.  S.  Stats,  at 
Large  pages  482-3)  granting  to  railroad  companies  right  of  way 
through  the  public  lands,  is  not  in  the  nature  of  an  absolute 
grant  in  prcesenti  but  is  rather  an  offer  to  all  railroad  companies 
and  takes  effect  as  a  grant  to  any  particular  company,  only,  when 
such  company  has  complied  with  the  provisions  thereof  by  the  loca- 
tion of  its  road  and  by  filing  with  the  register  a  profile  thereof. 
And  where  a  settler  has  secured  a  possessory  right  to  any  part  of  the 
public  domain  by  entering  thereon  and  filing  a  preemption  declara- 
tory statement  before  a  railroad  company  locates  its  road  and  files  a 
profile  thereof,  the  rights  of  the  settler  are  superior  to  those  of  the 
railroad  company  and  such  company  can  only  establish  its  right  of 
way  across  such  land  by  condemning  the  possessory  right  of  the 
settler. 

2.  Public  Land— Limitation. 

As  between  rival  individual  claimants  of  land  acquired  from  the 
United  States  government,  the  statute  of  limitation  does  not  begin 
to  run  in  favor  of  an  adverse  claimant  in  possession  as  against  an  en- 
tryman  until  the  latter  by  a  full  compliance  with  the  law^  becomes 
entitled  to  a  patent. 

3.  Public   Lands — Railroads — Right   op    Way — Preemption    Set- 
tler— Estoppel. 
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Where  a  preemption  settler  upon  public  land  notified  a  railroad 
company  of  his  claim  and  protested  against  the  company  entering 
upon  his  land  and  building  its  road  across  the  same  unless  compen- 
sation be  given  him.  but  the  company  notwithstanding  such  protest 
proceeded  to  take  possession  of  and  build  its  road  on  a  strip  of  land 
across  the  preemptor*s  claim,  the  fact  that  such  settler  took  no  fur- 
ther action  to  protect  his  possession  against  the  encroachments  of 
the  company  until  after  he  had  acquired  a  patent  would  not  estop 
him  from  bringing  an  action  in  the  nature  of  ejectment  against  the 
railroad  company  to  recover  possession  of  the  land  appropriated, 
after  the  patent  was  issued  and  within  the  time  prescribed  by  the 
statute  of  limitation. 

4.  Same — Damage — Appellate  PRAcmcE — Remittitur. 

In  an  action  by  a  preemption  claimant  against  a  railroad  com- 
pany for  possession  of  land  appropriated  by  the  company  for  its 
.  track  and  for  damage,  where  the  court  instructed  the  jury  that  they 
should  assess  only  nominal  damage  for  the  ouster  but  the  jury  in 
addition  to  damage  for  rental  value  and  detention  found  for  plain- 
ti£P  $2,000  damage  for  the  ouster,  and  there  is  nothing  in  the  abstract 
to  sustain  the  finding,  the  damage  for  ouster  will  be  set  aside,  but 
where  the  balance  of  .the  judgment  is  correct  the  judgment  will  not 
be  reversed  provided  plaintiff  enters  a  remittitur  for  the  damage,  but 
will  be  modified  and  affirmed. 

5.  RAILROADS'— Right  op  Way — Stay  op  Judgment — Condemnation. 

Where  a  land  owner  recovered  judgment  for  possession  of  land 
appropriated  by  a  railroad  company  for  its  right  of  way  together 
with  damages  for  rent  and  costs,  that  part  of  the  judgment  for  posses- 
sion may  be  stayed  a  reasonable  time  to  permit  the  defendant  to  pro- 
ceed to  condemn  the  land  for  right  of  way. 

Appeal  from  the  District  Court  of  Oarfield  County, 

Mr.  H.  T.  Salb  for  appellant. 

Mr.  Oeobge  L.  Hodges,  Mr.  J.  W.  Dollison  and  Mr. 
Will  V.  Hodges  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court 

This  action,  in  the  nature  of  ejectment,  designated  by  our 
code  an  action  for  the  recovery  of  the  possession  of  real  prop- 
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erty,  was  brought  by  Wilson,  the  appellee,  against  the  appel- 
lant railroad  company  to  recover  a  strip  of  ground  on  which 
it  had  built  its  line  of  road.  The  facts  are  that  in  June, 
1885,  the  plaintiff,  a  competent  person,  entered  upon  the 
quarter  section  of  land,  of  which  the  strip  in  question  is 
part,  with  the  intention  to  acquire  title  under  the  preemp- 
tion laws  of  the  United  States,  and  upon  the  20th  of  that 
month  filed  his  declaratory  statement,  and  thereafter  com- 
plied with  the  conditions  prescribed  in  that  law  for  the  ac- 
quisition of  title,  and  on  July  15, 1896,  a  patent  for  the  land 
was  issued  to  him  in  which  no  i^eservations  or  exceptions 
appear. 

In  July,  1887,  while  the  land  was  in  the  actual  occupancy 
of  one  Bennet,  between  whom  and  the  plaintiff  there  was  a 
contest  pending  in  the  land  office  as  to  which  had  the  better 
right  to  preempt  this  quarter  section,  the  defendant,  after 
complying  with  the  act  of  1875,  hereinafter  set  out,  procured 
from  Bennet  a  conveyance  of  the  right  of  way  in  question, 
entered  into  possession,  and  built  its  road  thereon.  Before 
that  time,  in  an  action  between  Bennet  and  the  plaintiff  as 
to  the  right  of  possession  pending  the  determination  of  the 
controversy  in  the  land  office,  the  district  court  of  Garfield 
county  decided  in  favor  of  Bennet.  The  plaintiff,  notwith- 
standing this  decision  of  the  state  court,  followed  up  his  pro- 
ceedings in  the  land  office,  which  ultimately  resulted  in  his 
securing  a  patent.  At  and  before  the  time  the  railroad  com- 
pany got  its  deed  of  conveyance  from  Bennet,  it  was  notified 
by  plaintiff  of  his  claim  upon  the  premises,  and  to  its  entry 
thereupon  the  plaintiff  objected  unless  compensation  there- 
for was  given.  Soon  after  he  received  his  patent  plaintiff 
brought  this  action. 

The  defendant  does  not  rely  upon  the  deed  from  Bennet. 
Its  contention  now  is:  Firsts  that  under  the  act  of  Congress 
of  March  3, 1875  (18  U.  S.  Stats,  at  Large,  pp.  482,483)  the 
right  of  way  for  its  railroad  was  granted  to  it  over  any  of 
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the  public  lands  not  then  difipoBed  of,  and  thattbiB  tract  waa 
not  disposed  of  when  it  entered  upon  it;  that  such  easement 
is  of  equal  dignity  with  the  legal  title  of  plaintifiF,who  holds 
the  legal  estate  with  the  burden  of  the  easeiiient;  that  since 
it  made  full  compliance  with  the  provisions  of  that  act  before 
plainfifF's  rights  attached  to  his  pre-emption,  its  right  of  way 
attaches  as  of  the  date  of  the  passing  of  the  act,  or  at  least 
before  plainti£F*s  rights  became  vested  under  his  patent. 
8&C(md,  that  if  such  be  not  the  case,  plaintiff  is  barred  by 
the  statutes  of  limitation  from  maintaining  this  action;  and, 
thirds  plaintiff,  by  laches  and  acquiescence  in  the  acts  of  the 
company,  is  estopped  to  maintain  it;  and  if  in  these  three 
particulars  there  is  no  merit,  then,/otiWA,  that  the  verdict  of 
the  jury  in  awarding  the  plaintiff  damages  for  the  ouster  con- 
trary to  the  evidence  and  instructions  of  the  court  is,  of  it- 
self, sufficient  to  work  a  reversal  of  the  judgment. 

The  contention  of  the  plaintiff  is  that  he  holds  the  patent 
from  the  United  States  government  conveying  the  entire 
quarter  section  without  any  reservation  or  qualification 
whatever;  and  that,  under  the  plain  provisions  of  the  act  of 
congress,  his  rights  had  attached  more  than  two  years  before 
the  entry  upon  the  land  by  the  defendant;  therefore,  within 
the  meaning  of  the  act,  the  land  was  disposed  of  before 
defendant  was  in  a  position  to  institute,  or  acquire,  an  ease- 
ment thereover;  that  neither  the  statute  of  limitation,  nor 
laches,  applies,  and  that  the  verdict  was  warranted. 
The  language  of  tne  first  section  of  the  act  is: 

"That  the  right  of  way  through  the  public  lands  of  the 
United  States  is  hereby  granted  to  any  railroad  company 
duly  organized  «  ♦  *  which  shall  have  filed  with  the 
Secretary  of  the  Interior  a  copy  of  its  articles  of  incorpora- 
tion, and  due  proofs  of  its  organization  under  the  same,  to 
the  extent  of  one  hundred  feet  on  each  side  of  the  central 
line  of  said  road.     ♦    *    *'* 

Section  2  is  not  pertinent  to  the  present  controversy.     Sec- 
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tion  3  authorisses  the  legislatare  of  the  proper  territory  lo 
provide  for  the  manner  in  which  private  landa  and  poBsessory 
claims  on  the  public  lands  of  the  United  States  may  be  con- 
demned.   Sectit>n  4  reads: 

''That  any  railroad  company  desiring  to  secure  the  benefits 
of  this  act  shall,  within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  its  road,  if  the  same  be  upon 
surveyed  lands,  and.  if  upon  unsurveyed  lands,  within  twelve^ 
.i  months  after  the  survey  thereof  by  the  United  States,  file 

r  with  the  register  of  the  land  office  for  the  district  where  such 

jl  land  is  located  a  profile  of  its  road;  and  npon  approval 

thereof  by  the  Secretary  of  the  Interior  the  same  shall  be 
i  noted  upon  the  plats  in  said  office;  and  thereafter  all  such 

I 

lands  over  which  such  right  of  way  shall  pass  shall  be  dis- 
j;  posed  of  subject  to  such  right  of  way." 

To  the  consideration  of  the  questions  raised  we  proceed  in 

the  order  followed  by  counsel  in  their  briefs. 
'  1.     Defendant  argues  that  the  same  construction  belongs 

to  this  statute  Aa  that  put  upon  the  divers  railroad  land  grant 

■  

acts  of  congress  by  the  supreme  court  of  the  United  States 
in  F7isbie  v  Whitney,  9  Wall.  187;  The  Yosemite  Valley 
Case,  15  Wall.  77;  Van  Wyck  v.  Knevals,  1Q6  U.  S.  360; 
•  Railroad  Co,  v,  Baldwin,  103  U.  S.  426,  and  many  similar 
cases.  In  considering  each  of  these  acts  it  was  held  that 
the  grant  therein  contained  was  one  in  prcesenii;  that  it 
purported  to  pass  a  present  title  to  the  lands  and  right  of 
way,  and  that  one  seeking,  under  the  general  land  laws,  to 
acquire  any  portion  of  the  public  lands  after  the  passage  of 
the  act,  took  subject  to  the  right  of  the  railroad  company 
provided  it  observed  the  statutory  conditions,  and  that  npon 
performance  by  it  of  the  conditions  prescribed  by  the  act,  its 
rights  thereunder  attached,  under  the  doctrine  of  relation,  as 
of  the  date  when  the  act  took  effect. 

The  only  cane  to  which  our  attention  has  been  called  in 
which  the  supreme  court  of  the  United  States  had  occasion 
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to  construe  the  act  in  question  is  Washington  &  Idaho  JR.  R, 
V.  Oabom,  160  U.  S.  103.  The  question  with  which  we  are 
confronted  was,  in  principle,  there  involved.  The  railroad 
company  claimed  a  right  of  way  over  land  occupied  by  a 
settler  without  rendering  compensation.  He  made  settle- 
ment on  unsurveyed  land  of  the  United  States  after  the  act 
of  1875  was  passed  with  the  intention  thereafter  to  obtain 
title  under  the  pre-emption  laws  of  the  United  States.  Be- 
fore he  perfected  nis  title,  the  railroad  company,  having  com- 
plied with  the  conditions  prescribed  for  it  by  the  act, 
attempted  to  locate  its  road  over  his  lands.  The  court  re- 
marked that:  ''It  would  not  be  easy  to  suppose  that  congress 
would,  in  authorizing  railroad  companies  to  traverse  the 
public  lands,  intend  thereby  to  give  them  a  right  to  run 
the  lines  of  their  roads  at  pleasure,  regardless  of  the  rights 
of  settlers."  On  the  contrary,  as  that  learned  court  held,  in 
the  third  section  of  the  act  there  was  an  express  provision 
saving  the  rights  of  settlers  in  possession. 

It  necessarily  follows  from  this  ruling  that  under  this  act 
rB  ight  of  way  is  not  in  the  nature  of  a  grant  in  prcesenii 
Indeed,  it  was  expressly  decided  that  a  settler,  who  had  only 
an  inchoate  right,  in  actual  occupancy  (as  plaintiff  here  un- 
questionably was)  must  be  compensated  if  the  line  of  road  is 
built  across  his  claim.  The  supreme  courts  of  several  of  the 
states  have  come  to  the  same  conclusion.  Red  River,  etc., 
R.  R.  Co,  V.  Sture,  32  Minn.  95;  Larsen  v.  O.  R.  &  N.  Co., 
19  Ore.  240;  C  K.  &  N.  R.  R.  Co.  v.  VanCleave,  52  Kan. 
665;  Enoch  V.  Spokane  Falls,  etc.,  R.  R.  Co.,  6  Wash.  393; 
Reidt  V.  Spokane  Falls,  etc.,  R.  R.  Co.,  6  Wash.  623;  Kinion 
V.  K.  C,  Fort  Scott  &  M.  R.R.  Co.,  118  Mo.  577;  Jamestown 
&  Northern  R.  R.  Co.  v.  Jones,  7  N.  Dak.  619. 

In  Red  River,  etc.,  R.  R.  Co.  v.  Sture,  supra,  the  court 
said: 

^This  act  of  March  3, 1875,  is  in  the  nature  of  a  grant  or 
offer  to  any  and  all  railroad  companies  which  may  see  fit  to 
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accept  its  terms  and  avail  themselves  of  its  benefitc.  It  pre- 
scribes the  terms  or  conditions  upon  which  any  company  de- 
siring to  secure  its  benefits  may  do  so.  The  fourth  section 
requires  it,  within  a  certain  time,  to  file  with  the  register  of 
the  land  office  for  the  district  where  such  land  is  located  a 
profile  of  its  road;  and  upon  approval  thereof  by  the  secre- 
tary cf  the  interior,  that  it  shall  be  noted  on  the  plats  in  the 
land  office;  'and  thereafter  all  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of  subject  to  such 
right  of  way.'  This  is  not  in  the  nature  of  an  absolute 
grant  inprcesenti  to  a  designated  company,  as  in  the  case  of 
Railroad  Co,  v.  Baldtoin,  103  U.  S.  426.  «  ♦  ♦  This  act 
is  in  the  nature  of  a  general  offer  to  the  public,  which  takes 
effect  and  becomes  operative  as  a  grant  to  a  particular  com- 
pany only  when  it  accepts  its  terms  by  a  compliance  with  the 
conditions  precedent  prescribed  in  the  act  itself.  ♦  «  ♦ 
This  is  clearly  the  theory  on  which  the  act  is  framed.  It 
merely  offers  or  proposes  to  give  any  railroad  company,  upon 
compliance  with  its  terms,  the  right  of  way  over  public  lands 
to  which  private  righi^  have  not  attached  at  or  before  the 
date  of  such  compliance.  This  is  clearly  implied  in  the  third 
section,  which  provides  for  the  manner  in  which  possessory 
claims  on  the  public  lands  may  be  condemned,  and  in  the 
fourth  section,  which  provides  that  thereafter  (t.  e.,  after 
the  company  has  complied  with  the  provisions  of  the  act)  all 
such  lands  over  which  such  right  of  way  shall  pass  shall  be 
disposed  of  subject  to  such  right  of  way." 

In  Jamestown  &  Northern  R.  R,  Co.  v.  Jones^  ^tfpro, 
Corliss,  C.  J.,  in  an  able  opinion,  inter  alia^  says: 

*'The  implication  that  only  after  the  approval  of  the  pro- 
file of  the  road  should  land  be  disposed  of  subject  to  the 
right  of  way  applies  to  every  conceivable  case  which  can 
arise  under  the  act.  *  *  *  We  believe  that  lands  are 
disposed  of,  within  the  meaning  of  this  section,  whenever  a 
pre-emption  settlement  thereon  has  been  made.     It  is  clear, 
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from  section  3,  that  the  act  contemplates  that  a  settler  who 
has  only  possessory  rights  shall  be  protected  as  much  as  one 
who  has  made  final  proof.  ♦  *  ♦  Sections  3  and  4  treat 
such  settler  who  has  made  his  settlement  prior  to  the  approval 
of  the  profile  of  the  road  (which  is  nothing  more  than  a  map 
of  definite  location)  as  possessing  superior  rights,  which 
must  be  considered  by  the  railroad  company,  the  same  as 
any  other  private  property.  It  is  obvious  that  lands  are  dis- 
posed of.  within  the  meaning  of  section  4,  whenever  a  person 
has  secured  thereon  such  a  possessory  right  as  the  railroad 
company  is  required  to  condemn  under  section  3." 

On  application  for  a  rehearing,  the  court  in  that  case,  if 
possible  with  still  greater  clearness,  thus  states  its  position: 

"But  the  implication  found  in  section  4,  that  the  settler 
takes  subject  to  the  right  of  way  only  when  his  rights  attach 
after  the  map  of  definite  location  has  been  filed  and  ap- 
proved,  when  considered  in  the  light  of  the  provisions  of 
section  3,  which  clearly  show  that  mere  possessory  rights 
must  be  condemned  by  the  railroad  company,  plainly  point 
to  only  one  conclusion,  in  our  judgment;  i.  e.,  that  when  a 
settler  has  taken  possession  of  land,  with  a  view  to  making  a 
pre-emption  filing  thereon,  before  the  map  of  definite  loca- 
tion of  a  railroad  right  of  way  thereover  has  been  filed  and 
approved,  the  railroad  company  must  condemn  the  pos- 
sessory right  of  the  pre-emptor." 

The  facts  of  the  case  at  bar  showing  that  plaintiff  made 
his  entry  and  filed  his  declaratory  statement  before  the  rail- 
road company  located  its  road  and  filed  a  profile  thereof,  and 
before  the  approval  of  the  latter  by  the  secretary  of  the  inte- 
rior, and  that,  by  subsequent  compliance  with  the  pre-emp- 
tion law,  he  secured  a  patent,  bring  it  within  the  principle  of 
the  foreging  cases.  We  hold  that,  within  the  meaning  of 
the  act,  plaintiff's  rights  attached  to  the  land  in  controversy 
before  defendant  took  any  steps  to  secure  its  benefits;  hence 
plaintiff's  land  is  free  from  the  burden  of  its  alleged  ease- 
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ment.  In  other  words,  the  land  over  which  defendant  claims 
its  right  of  way  was  disposed  of  before  defendant  was  in  a 
position  to  assert  any  claim  to  the  right  of  way. 

2.  The  authorities  are  that,  as  between  rival  individual 
claimants  of  land  acquired  from  the  United  States  govern- 
ment, the  statute  of  limitation  does  not  begin  to  run  in 
favor  of  an  adverse  claimant  in  possession,  as  against  an 
entryman,  until  the  latter,  by  a  full  compliance  with  the  law, 
becomes  entitled  to  a  patent.  This  disposes  of  the  plea  of 
the  bar  of  our  statute,  for  the  action  was  instituted  within 
the  period  therein  limited.  Kennedy  v.  Townsley^  16  Ala. 
239;  Mills  v.  Traver,  35  Neb.  292;  Gibson  v,  Chouteau^  13 
Wall.  92;  Overton  v.  Damsson^  42  Am.  Dec.  544;  Stephens  v, 
Moore,  116  Ala.  397. 

3.  There  is  no  element  of  estoppel  in  the  case,  even  if 
such  defense  had  been  pleaded,  which  we  do  not  find  in  the 
answer.  The  fact  is  that  plaintiff  did  all  that  any  prudent 
and  reasonable  man  was  required  to  do  when  defendant  en- 
tered upon  the  land  and  built  its  road.  He  protested  against 
such  acts  unless  compensation  was  given  him.  While,  under 
our  statute,  he  might,  before  patent  issued,  protect  his  occu- 
pancy against  encroachments  by  defendant,  which  he  unsuc- 
cessfully attempted  against  its  grantor  Bennet,  yet  his  failure 
to  do  so  does  not  bar  an  action  for  that  purpose  instituted 
after  the  patent  was  issued  and  within  the  period  prescribed 
by  the  limitation  act.  Indeed,  it  is  questionable  if  he  had 
not  exhausted  his  legal  remedy  under  our  statute  against 
Bennet  and  his  grantee  until  after  the  land  department  de- 
cided in  his  favor.  However  that  may  be,  his  right  to  main- 
tain the  present  action  is  clear. 

4.  The  court  instructed  the  jury  that,  if  they  found  in 
favor  of  plaintiff,  they  should  assess  only  nominal  damages 
for  the  ouster.  The  abstract  of  record  is  not  complete,  and 
we  are  not  called  upon  to  resort  to  the  transcript.  There  is 
nothing  in  the  abstract  which  will  sustain  the  finding  of  the 
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jury  for  $2,000  damages  for  the  ouster;  and  notwithstanding 
the  court  declined  to  set  aside  the  verdict  upon  a  motion  for 
a  new  trial  which,  among  other  things,  alleged  as  error  such 
finding,  still  we  cannot  permit  it  to  stand.  There  is  no  ne- 
cessity, however,  for  reversing  the  judgment  upon  this 
ground,  as  the  plaintifiF  offers  to  remit  the  whole,  or  such 
part,  of  the  damages  as  to  this  court  seems  proper,  rather 
than  to  have  the  case  remanded  for  trial  upon  the  question 
of  damages  alone. 

If  within  ten  days  plaintiff  files  in  this  court  a  written 
consent  to  remit  the  damages  awarded  for  the  ouster  except 
the  sum  of  one  dollar,  the  judgment,  as  thus  modified,  will 
be  affirmed.  Execution  thereof  will  be  suspended, — except  as 
to  costs,  and  also  except  as  to  that  part  of  the  judgment 
which  awarded  plaintiff  the  sum  of  five  hundred  dollars  for 
damages  for  rental  value  and  retention  of  the  property, — for 
the  period  of  thirty  days,  in  order  that  defendant  company, 
if  it  be  so  advised,  may  institute  proceedings  in  the  proper 
jurisdiction  under  the  eminent  domain  act  to  acquire  the 
right  of  way  in  question.  If  within  that  time  such  proceed- 
ings be  not  brought,  plaintiff  may  proceed  to  enforce  this 
judgment,  as  modified,  and  have  his  writ  of  possession;  but 
if  such  proceedings  be  brought  and  prosecuted  by  defendant 
to  a  termination,  and  it  responds  to  whatever  judgment  may 
be  awarded  therein,  execution  of  the  judgment  in  this  action 
for  possession  shall  be  permanently  enjoined.  Appellee,  in 
any  event,  shall  recover  his  costs  herein  incurred  both  here 
and  in  the  district  court,  and  also  the  five  hundred  dollars 
allowed  by  the  jury  for  rental  value  and  retention,  and  exe- 
cution therefor  shall  not  be  stayed,  but  shall  issue  out  of  the 

district  court  on  his  request. 

Modified  and  Affirmed 
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1.  Assault — Self  Defense— Defense  op  Property— Instrucjtiokb. 
In  a  prosecution  for  assault  with  intent  to  murder  and  of  assault 

with  a  deadly  weapon,  where  the  difficulty  grew  out  of  a  dispute  as  to 
the  amount  of  water  defendant  was  entitled  to  take  from  a  joint  irri- 
gating ditch,  where  the  prosecuting  witness  was  threatening  to  remove 
a  board  defendant  had  placed  across  the  ditch  to  increase  the  flow 
through  his  hcadgate  and  where  the  evidence  shows  that  defendant 
threatened  to  strike  the  prosecuting  witness  with  an  irrigating  shovel 
which  he  held  in  his  hand  if  he  interfered  with  the  board,  whereupon 
the  prosecuting  witness  seized  hold  of  the  shovel  and  attempted  to 
wrest  it  from  defendant's  hands  and  struck  defendant  several  blows 
and  defendant  after  retreating  several  steps  drew  a  revolver  and  told 
his  adversary  that  he  would  shoot  him  if  he  did  not  loosen  his  hold  of 
the  shovel  and  quit  striking  him  and  fired  the  pistol  twice  in  the  air 
and  the  prosecuting  witness  continuing  to  strike  defendant  and  con- 
tinuing his  efforts  to  get  ix)ssession  of  the  shovel  defendant  shot  him, 
claiming  that  he  did  so  to  protect  his  own  life  and  to  escape  great  bod- 
ily harm  which  he  apprehended;  an  instruction  that  a  bare  trespass 
against  the  proi)erty  of  another  was  not  sufficient  provocation  to  war- 
rant the  owner  in  using  a  deadly  weapon  in  its  defense  and  that  if  he 
did  so  and  killed  the  trespasser  it  would  be  murder,  although  such  kill- 
ing were  necessary  to  prevent  the  trespass,  whatever  may  be  said  of  it 
as  an  abstract  proposition  of  law,  was  inapplicable  to  the  facts  of  the 
case  and  was  misleading  and  erronious,  even  though  elsewhere  the 
jury  were  correctly  instructed  as  to  self-defense. 

2.  Same. 

In  a  prosecution  for  assault  with  intent  to  murder  and  of  assault 
with  a  deadly  weapon  where  the  difficulty  grew  out  of  a  dispute  as  to 
the  relative  rights  of  the  defendant  and  the  prosecuting  witness  to  the 
use  of  water  from  a  joint  irrigating  ditch  and  there  was  evidence  that 
the  prosecuting  witness  was  storing  water  in  a  tish  pond  while  defend- 
ant needed  it  for  irrigation,  although  the  only  legitimate  defense  the 
defendant  had  was  the  defense  of  his  person,  yet  where  the  court  had 
told  the  jury  by  other  instructions  that  defendant  fired  the  shot  to  pro- 
tect his  property,  he  should  have  given  an  instruction  asked  by  defend- 
ant to  the  effect  that  when  needed  for  immediate  use  for  irrigating 
lands  by  others  having  such  right,  one  might  not  divert  water  from  a 
natural    stream    for  storage  purposes. 

3.  Assault  With  Deadly  Weapon — Instructions— Inference. 

In  a  prosecution  for  assault  with  intent  to  murder  and   for  assault 
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with -deadly  weapon  an  instruction  that  told  the  jury  in  ordinary  and 
appropriate  language  that  from  theuseof  a  deadly  weapon  by  defendant 
they  might  infer  malice  had  death  resulted  is  not  objectionable  as  tell- 
ing the  jury  as  matter  of  law  what  the  inference  was,  nor  does  the  fact 
that  death  did  not  result  make  the  instruction  inapplicable. 

4.    Assault — Carrying  Concealbd   Weapons — Practice— Improper 
Remarks  by  Counsel. 

In  a  prosecution  for  assault  with  intent  to  murder  and  with  a  deadly 
weapon,  where  the  prosecuting  attorney  upon  cross  examination  of  the 
defendant  attempted  to  draw  from  the  witness  the  fact  that  he  had 
been  in  the  habit  of  carrying  a  revolver  and  had  at  other  times  shot 
at  men  which  being  objected  to  the  attorney  stated:  ''This  testimony 
is  offered  as  to  the  defendant's  habits,  to  find  out  whether  he  is  in  the 
habit  of  carrying  a  gun  to  shoot  people,  which  he  has  done  in  that 
neighborhood  promiscuously  for  several  years,"  it  was  not  a  sufficient 
protection  of  defendant's  rights  for  the  court,  merely  to  sustain  the 
objection  to  the  testimony.  He  should  have  strongly  rebuked  coun- 
sel and  have  cautioned  tho  jury  against  being  influenced  by  such  im- 
proper statements  and  such  method  of  interogation. 

Error  to  the  District  Court  of  Boulder  County, 

m 

Mr.  Thomas  Macon,  Mr.  H.  M.  Minob  and  Mr.  A.  H.  Mab- 
TIN  for  plaintiff  in  error. 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Cabet,  assistants  attorney  general, 
and  Mr.  A.  C.  Patton  for  the  people. 

CniEf  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  information  has  two  counts,  the  first  charging  against 
defendant  an  assault  on  Benjamin  W.  Calkins  with  the  in- 
tent to  murder  him;  the  second,  an  assault  with  a  deadly 
weapon  to  commit  a  bodily  injury  upon  Calkins  where  no 
considerable  provocation  appeared,  and  all  the  circumstances 
showed  an  abandoned  and  malignant  heart.  He  was  found 
guilty  under  the  second  count  and  sentenced  to  the  county 
jail  for  eight  mouths  aod  to  pay  a  fine  of  |500. 
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To  a  clear  understanding  of  the  questions  determined  a 
summary  of  a  part  of  the  evidence  is  essential.  The  defend- 
ant, the  prosecuting  witness,  Benjamin  W.  Calkins,  and 
some  other  persons,  were  jointly  interested  in  an  irrigating 
ditch  and  used  the  same  lateral  therefrom  in  carrying  water 
to  their  agricultural  lands.  There  was  a  dispute  between 
them,  not  so  much  as  to  the  ownership  of  the  ditch  and  its 
water  rights,  but  respecting  the  distribution  of  water  and 
the  quantity  to  which  the  different  parties  were  entitled  at 
the  time  of  the  shooting  for  which  the  defendant  was  tried. 
In  order  that  defendant  might  get  water  on  his  land,  he  had 
placed  across  the  lateral  ditch  a  board  at  or  near  the  head- 
gate  where  he  made  his  diversion,  so  that  the  level  of  the 
water  might  be  raised.  Just  before  the  shooting  defendant 
and  three  other  co-owners,  all  hostile  to  him,  were  at  this 
headgate  and  engaged  in  a  spirited  verbal  altercation  con- 
cerning the  water,  in  which  vile  and  abusive  epithets  were 
applied  to  defendant  by  Calkins.  The  details  of  the  dispute 
are  not  material.  It  is  sufficient  to  say  that  it  ended  by  a 
statement  from  defendant  to  the  prosecuting  witness  Calkins 
that  if  the  latter  removed  this  board,  as  he  threatened  to  do, 
that  he  (defendant)  would  strike  him  with  an  irrigating 
shovel  which  defendant  then  held  in  his  hand.  Calkins  at 
once  arose  from  the  stooping  posture  in  which  he  was,  in  the 
act,  apparently,  of  removing  the  board,  and  seized  one  end  of 
the  shovel  in  his  hands,  accompanying  the  act  with  a  blow 
or  a  push  against  defendant's  neck.  Defendant  retreated  a 
number  of  steps,  and  there  was  testimony  tending  to  show 
that  Calkins  endeavored  to  wrest  the  spade  from  the  de- 
fendant's hands  and  struck  him  several  blows  on  the  head 
with  his  fist. 

The  defendant  had  a  revolver  in  his  pocket,  which  he 
drew  and  told  Calkins  if  he  did  not  loosen  his  hold  on  the 
shovel  or  cease  striking  that  he  would  shoot.  This  seemed 
to  make  no  impreFsion  on  Calkins,  and  plaintiff  then  fired  in 
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(he  air  two  shots,  but  there  was  no  cessation  of  the  efforts  of 
his  adversary,  bat,  on  the  contrary,  the  latter  followed  up 
the  blows  already  given  with  others,  still  trying  to  get  pos- 
session of  the  spade.  The  defendant  then  fired  two  more 
shots,  one  taking  effect  in  Calkins'  arm,  the  other  in  his  ab- 
domen. Calkins  then  desisted  in  his  efforts  and,  taming, 
walked  away,  and  the  difficulty  then  stopped. 

The  foregoing  is  not  a  resume  of  all  of  the  testimony  in 
the  case.  In  fact,  it  took  a  very  wide  range,  much  of  it  re- 
lating to  the  claim  of  ownership  in  the  ditch  and  the  water 
Tights  and  the  quantities  which  the  different  owners  were 
using  or  entitled  to  have.  While  conflicting,  there  was  evi- 
dence such  as  we  have  adverted  to. 

1.  In  his  examination  defendant  gave  as  the  reason  for  tir- 
ing the  shots  which  took  effect  on  Calkins'  body  that  he  did 
8o  for  the  purpose  of  protecting  his  own  life,  and  to  escape 
great  bodily  injury  which  he  apprehended  at  the  hands  of 
Calkins.  After  instructing  the  jury  on  the  law  of  self- 
defense,  the  court,  over  the  objection  of  defendant,  gave  this 
instruction: 

'^he  court  instructs  the  jury  that  it  is  well  settled  that  a 
bare  trespass  against  the  propei*ty  of  another  is  not  sufficient 
provocation  to  warrant  the  owner  in  using  a  deadly  weapon 
in  its  defense,  and  if  he  do  so,  and  with  it  kills  the  said 
trespasser,  it  will  be  murder,  and  this,  though  the  killing 
were  actually  necessary  to  prevent  the  trespass.  The  rule  is 
the  same,  whether  the  trespass  be  upon  real  or  personal 
property;  the  law  does  not  justify  the  shedding  of  human 
blood  to  prevent  slight  injuries  to  the  property  of  others." 

Whatever  may  be  said  as  to  this  instruction  as  an  abstract 
legal  proposition,  we  are  clear  that  it  was  inapplicable  to  the 
&cts  of  this  case,  and,  considering  the  entire  record,  that  it 
inevitably  misled  the  jury.  Even  though,  elsewhere,  the 
jury  were  correctly  instructed  as  to  what  does,  and  what  does 
not,  constitute  self-defense,  they   could,  and  probably  did. 
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tinder  this  inBtmction  conclude  that  the  attempt  of  Calkins 
to  take  the  spade,  or  interfere  with  defendant's  water  right, 
did  not  constitute  a  sufficient  provocation  for  defendant's 
shooting  the  prosecuting  witness,  and  that,  there  being  no 
excuse  for  the  act  which  he  admitted,  there  was  nothing  for 
them  to  do  but  find  him  guilty  under  the  second  count. 

2.  There  is  a  statute  of  this  state  (1  Mills'  Ann.  Stats., 
Sec.  2270;  Gen.  Stats.  1883,  Sec.  1724)  authorizing  a  person 
desirous  of  constructing  a  reservoir  for  the  purpose  of  stor- 
ing water,  to  take  from  any  of  the  natural  streams  of  the  state 
and  store  away  therein  unappropriated  water  not  needed  for 
immediate  use  for  domestic  or  irrigating  purposes.  The  'de- 
fendant asked  the  court  to  so  charge  the  jury,  which  the 
court  refused  to  do,  that  when  needed  for  immediate  use  in 
irrigating  lands  by  others  having  such  right,  one  might  not 
divert  water  from  a  natural  stream  for  storage  purposes.  If 
the  facts  of  this  case  called  for  an  instruction  on  the  law  of 
defense  of  property,  then  this  instruction  should  abo  have 
been  given,  for  there  was  evidence  that  Calkins  was  storing 
water  in  a  fish  pond  when  defendant  needed  it  for  immediate 
use  in  watering  his  crops. 

Besides  this,  a  large  part  of  the  testimony  was  directed  to 
the  issue  of  the  relative  rights  of  the  defendant  and  proaecut- 
ing  witness  to  the  use  of  the  water  at  the  time  the  difficulty 
occurred;  that  of  the  people  tending  to  show  that  the  prose- 
cuting witness  had  the  better  right,  that  for  the  defendant, 
that  his  right  was  superior  to  that  of  the  prosecuting  wit- 
ness. Much  stress  seems  to  have  been  laid  upon  the  conten- 
tion; and  while  it  may  not  have  been,  and  was  not,  decisive 
of  the  case,  and  while  true  that  the  only  legitimate  defense 
which  the  defendant  had  was  defense  of  his  person,  and  not 
of  his  property, — still,  as  the  court  in  the  instructi(Mi  which 
we  have  already  considered  substantially  said  to  the  jury, 
that  one  of  the  defenses  was  that  the  def endent  fired  the  shot 
to  protect  his  property,  in  order  to  be  consistent  the  instruc* 
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tion  now  considered  shoald  have  been  given,  as  bearing  upon 
defendant's  intent.  Then,  too,  it  misled  the  jury  in  deter- 
mining what,  if  any,  provocation  was  given  by  Calkins,  which 
in  any  view  of  the  case,  was  an  inportant  and  material  ele- 
ment under  the  second  count. 

The  attorney  general  in  his  brief  does  not  seek  to  justify 
the  rulings  attacked.  His  position  is  that  the  defendant,  by 
not  complying  with  the  rules  of  practice  applicable  in  such 
cases  is  not  in  a  position  to  urge  them.  We  are  satisfied, 
however,  by  an  examination  of  the  record  in  this  case,  that 
this  contention  of  the  attorney  general  cannot  be  enter- 
tained. 

3.  Counsel  for  defendant  complained  of  another  instruc- 
tion which  purported  to  state,  in  the  language  ordinarily 
used,  the  inference  that  might  be  drawn  from  the  use  of  a 
deadly  weapon  when  death  resulta  One  objection  is  that  the 
court  told  the  jury,  as  a  matter  of  law,  what  the  inference 
was,  whereas  the  inference  should  be  left  to  the  jury.  If  such 
is  the  meaning  of  the  language  employed,  there  was  error. 
But  we  do  not  think  the  instruction  subject  to  that  criticism. 
Neither  do  we  perceive  the  force  of  the  further  objection 
fchat  it  was  not  applicable,  because  in  this  case  death  did  not 
result.  Under  the  first  count  of  the  information  which 
charged  assault  with  intent  to  commit  murder,  the  charge 
was  pertinent;  for  the  court,  as  was  right,  had  in  another  in- 
struction charged  the  jury  that  a  conviction  of  the  specific 
offense  charged  thereunder  could  not  be  had  unless  the  jury 
should  believe  from  all  the  evidence  that  if  the  result  of  the 
shot  had  been  the  death  of  the  the  prosecuting  witness,  the 
act  would  have  been  murder;  and  as  it  was  essential  to  a  con- 
viction for  murder  that  malice  be  shown,  it  was  proper  to 
say  that  the  jury  might  properly  infer  malice  from  the  use 
of  a  deadly  weapon  had  death  resulted, 

4.  In  his  cross-examination  of  defendant,  the  assistant 
district  attorney,  after  asking  him  if  he  had  not  been  in  the 


22  Newby  v.  The  People.  [Sept  T., 

habit  for  years  of  carrying  a  revolver,  and  if  he  was  not  a 
good  shot,  put  this  question  :  "  You  have  shot  at  men  ?" 
and  over  the  objection  of  defendant's  counsel,  he  was  re- 
quired to  answer,  which  answer  was  that  he  had.  The  ques- 
tion was  repeated,  and  again  objected  to  as  improper  and 
prejudicial  to  defendant's  rights,  whereupon  the  district 
attorney's  assistant  said  :  ''This  testimony  is  offered  as  to 
the  defendant's  habits,  to  find  out  whether  he  is  in  the  habit 
of  carrying  a  gun  to  shoot  people,  which  he  has  done  in  that 
neighborhood  promiactwtisly  for  several  years. ^^ 

This  remark  was  highly  improper  and  ought  not  to  have 
been  made  ;  and  while  defendant's  counsel  vigorously  pro- 
tested, the  court  merely  replied  that  he  thought  this  testi- 
mony should  not  be  permitted  in  a  case  of  this  character, 
and  sustained  the  objection.  He  should  have  accompanied 
this  with  A  strong  rebuke  to  counsel,  and  have  cautioned  the 
jury  against  being  influenced  by  such  improper  statements 
and  such  method  of  interrogation.  Those  familiar  with  jury 
trials  know  that  such  statements  made  by  counsel  represent- 
ing the  people  are  hurtful  to  a  defendant.  The  trial  judge 
should  not  content  himself  merely  with  rejecting  the  offer  of 
such  testimony.  He  is  something  more  than  a  mere  presid- 
ing officer.  It  is  his  duty  to  maintain  the  dignity  of  the 
court  and  to  protect  witnesses  and  litigants  from  abuse  of 
counsel,  and  when,  as  in  this  instance,  a  defendant's  legal 
rights  are  so  flagrantly  outraged,  the  judge  should  promptly 
interfere,  and  by  appropriate  caution  seek  to  remove  from 
the  minds  of  the  jury  the  unfavorable  impression  which  such 
conduct  must  produce. 

When  satisfied,  as  we  are  here,  that  defendant's  trial  was 
not  fair,  we  are  disinclined  to  look  with  favor  upon  the  sug- 
gestion that  a  strict  enforcement  of  our  rules  of  practice 
might  preclude  the  granting  of  the  relief  to  which  sound 
principles  of  law  entitle  him. 
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For  the  errors  pointed  out  the  judgment  should  be  re- 
versed and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed. 
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L    Homicide — Evidknce— Res  Gest-k. 

In  a  prosecution  for  murder  where  it  was  claimed  that  deceased 
died  from  a  blow  on  the  head  inflicted  the  day  preceding  her  death  by 
defendant,  her  husband,  it  was  error  to  admit  as  a  part  of  the  res 
gestcB  a  statement  by  deceased  that  defendant  had  knocked  her  down 
Ahd  nearly  knocked  her  cold,  made  in  answer  to  inquiries  as  to  what 
was  the  matter,  at  a  mill  where  she  had  gone  about  200  feet  from 
her  home  where  the  blow  was  alleged  to  have  been  inflicted,  and 
about  two  hours  after  the  time  it  was  supposed  to  have  been  inflicted 
and  where  in  going  to  the  mill  she  passed  by  two  groups  of  people, 
some  of  whom  she  knew,  without  speaking  of  the  matter  and  where 
there  was  an  entire  absence  of  evidence  as  to  the  time  when,  if  over, 
the  stroke  was  given. 

2.    Practice  in  Criminal  Cases  —  Evidence — Improper  Argument 

OP  Counsel. 

In  a  prosecution  of  defendant  for  the  alleged  murder  of  his  wife,  a 
brother-in-law  of  defendant,  a  witness  for  the  prosecution,  in  response 
to  a  question  which  called  for  no  such  answer,  got  before  the  jury  a 
statement  that  defendant  had  killed  his  wife's  sister,  wife  of  witness, 
which  statement  was  stricken  from  the  evidence,  but  in  argument 
after  defendant's  counsel  had  referred  to  the  prejudice  of  said  wit- 
ness the  prosecuting  attorney  in  reply  in  his  closing  argument  re- 
ferred to  the  matter  in  violent  manner  stating  that  the  witness  had 
good  cause  for  his  prejudice  and  if  permitted  to  do  so  he  would  be 
glad  to  tell  the  jury  the  cause  and  challenged  defendant's  counsel  to 
allow  him  to  tell  the  jury  why  the  witness  was  prejudiced.  Defendant's 
counsel  promptly  objected  to  the  language  of  the  prosecuting  attorney, 
but  the  court  refused  to  sustain  the  objection  and  in  the  hearing  of  the 
jury  stated  that  the  remarks  of  the  prosecuting  attorney  were  jus- 
tified. Held,  that  the  conduct  of  the  prosecuting  attorney  was  a  fla- 
grant violation  of  defendant's  rights  and  that  the  trial  court  should 
have  severely  reprimanded  the  attorney  and  should  have  set  aside  a 
verdict  of  conviction  because  of  such  conduct. 
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3.  pRAoncE  IN  Cbihtnal  Cases — Evidence  op  Previous    Offense 
— Instructions. 

Where  a  defendant  testifies  in  his  own  behalt  and  evidence  of 
conviction  of  previous  crime  is  admitted  as  tending  to  affect  his 
credibility,  it  is  the  duty  of  the  court  to  instruct  the  jury  for  what 
purpose  such  evidence  is  admitted  and  that  it  must  be  considered 
for  no  other  purpose. 

4.  Homicide— Evidence — Cause  op  Death. 

In  a  prosecution  for  murder  where  it  was  claimed  that  deceased 
died  from  a  blow  inflicted  by  defendant,  and  the  two  surgeons  who 
performed  an  autopsy  differed  in  their  testimony  as  to  the  cause  of 
death  it  was  error  to  refuse  to  permit  the  physician  who  testified  for 
defendant  to  answer  the  interogatory  as  to  whether  or  not  he  found 
any  evidence  of  violence  having  been  applied  to  deceased,  the  other 
physician  having  given  evidence  similar  for  the  people. 

5.  Homicide — Evidence — Insufficient. 

In  a  prosecution  of  defendant  for  the  murder  of  his  wife,  a  son 
testified  that  defendant  and  deceased  were  quarreling  when  he  left 
for  school  the  morning  preceding  death  but  that  defendant  did  not 
strike  deceased  or  use  any  physical  violence  while  he  was  present 
About  two  hours  later  deceased  left  her  tent  and  went  about  200 
feet  to  a  mill  where  in  answer  to  inquiries  she  said  defendant  knock- 
ed her  down.  In  going  to  the  mill  she  passed  immediately  by  a 
group  of  people,  some  of  whom  she  knew,  without  speaking  to  them. 
While  at  the  mill  she  seemed  in  a  dazed  condition  and  held  one 
hand  on  her  head  and  the  other  on  her  breast  She  made  no  request 
to  have  a  physician  or  ofiicer  called.  After  staying  at  the  mill  about 
ten  minutes  she  returned  to  her  tent  and  shortly  after  took  a  street 
car  for  another  part  of  the  city  and  went  to  the  house  of  her  daugh- 
ter where  she  remained  during  the  night  and  part  of  the  next  day 
but  made  no  complaint  of  any  injury.  She  sent  for  an  express 
wagon  and  without  assistance  walked  down  a  flight  of  stairs  and 
out  to  the  street  and  got  into  the  express  wagon.  She  inquired  of 
the  driver  the  cost  of  removing  a  trunk  from  her  tent  to  her  daugh- 
ter's house  and  on  the  way  to  her  tent  she  fell  forward  and  died. 
The  physicians  who  performed  the  autopsy  disagreed  as  to  the  cause 
of  death.    Held,  insufficient  to  prove  the  corpus  delicti. 

Error  to  the  District  Court  of  Arapahoe  County » 
Mb.  R.  D.  Rees,  for  plaintifF  in  Error. 
Mr.  D.  M.  Gapmbell,  attorney  general  Mb.  OALTm  E. 
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Rebd,  and   Mb.  Dan  B.  Cabby,  aBsistants  attorney  general 
for  the  people. 

Chief  Jubtiob  Campbell  delivered  the  opinion  of  the 
court. 

The  defendant  was  tried  for  the  murder  of  his  wife,  con* 
yicted  of  voluntary  manslaughter,  and  sentenced  to  the  peni- 
tentiary for  a  term  of  eight  years  at  hard  labor.  The 
information  was  filed  February  10,  1899,  and  the  defendant 
was  at  once  arrested,  and  up  to  the  time  of  trial  incarcerated 
in  the  county  jail.  He  was  not  able  to  employ  counsel,  and 
the  court,  under  the  authority  of  our  statute,  appointed  an 
attorney  to  defend  him. 

The  evidence  tends  to  show  that  Mrs.  Herren's  death  oc- 
curred in  the  forenoon  of  January  23,  1899.  The  theory  of 
the  prosecution  was  that  it  resulted  from  a  blow  on  the  head 
inflicted  by  her  husband  on  the  preceding  day  and  soon  after 
eight  o'clock  in  the  forenoon.  Defendant  and  deceased  were 
married  in  the  state  of  Indiana  in  1885.  The  wife  had  been 
married  twice  before,  and  had  five  children  by  the  former 
husbands.  Defendant  was  an  industrious  laboring  man.  He 
and  his  wife  had  difficulties  occasionally,  which  apparently 
were  caused  partly  by  the  misconduct  of  her  children  by  the 
former  marriages,  or  by  reason  of  their  interference  with  the 
domestic  relations  of  the  husband  and  wife,  and  in  part  by 
her  ill  health,  or  intemperate  habits,  and  by  his  ill  nature. 
That  there  was  fault  of  both  husband  and  wife  seems  clear. 

In  1886  they  came  from  Indianna  to  Colorado,  and  were 
soon  followed  by  Mrs.  Hughes,  daughter  of  deceased  by 
a  former  husbanher  sister  Mrs.  Prentice,  and  the  latter'a 
husband.  Disturbances  between  defendant  and  his  wife 
again  broke  out,  and  continued  intermittently  until  the  time 
of  her  death.  She  was  not  a  woman  of  good  health  or  strong 
physique,  somewhat    addicted  to  the  use  of  intoxicating 
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liquors,  and  particularly  at  menstruation  acted  strangely, 
and  as  though  she  were  mentally  unbalanced. 

The  son,  about  twelve  years  of  age,  testified  that  on  the 
morning  preceding  the  death  of  his  mother,  at  the  breakfast 
table,  about  eight  o'clock,  his  father  and  mother  were  engaged 
in  a  war  of  words  in  which  the  former  uJsed  obscene  and  pro- 
fane language,  and  that  this  continued  up  to  the  time  when 
witness  left  for  school,  shortly  after  eight  o'clock.  The  fa- 
ther did  not,  while  the  boy  was  at  home,  strike  the  mother, 
or  use  any  force  or  physical  violence.  The  boy  also  testifies 
that  he  never  saw  an  act  of  that  sort. 

About  fifteen  minutes  after  ten  o'clock  the  deceased,  ap- 
peared at  the  engine  room  of  a  power  house  one  or  two  hun- 
dred feet  from  her  residence,  and  there  spoke  to  Mr.  Wilson, 
a  stationary  engineer,  and  when  addressed,  he  asked  her  what 
was  the  matter,  to  which  as  the  witness  Wilson  testifies,  she 
replied:  **He  knocked  me  down,  and  I  thought  he  knocked 
me  cold^';  and  as  testified  to  by  Mr.  Pike,  who  was  present: 
"Herren  knocked  me  down  and  most  knocked  me  cold." 
These  witnesses  were,  against  defendant's  objections,  per- 
mitted tt)  testify  to  this  declaration.  Nothing  was  said  about 
the  time  when  she  was  struck.  They  also  testified  that  Mrs. 
Herren  then  seemed  to  be  in  a  dazed  condition,  and  that  dur- 
ing the  conversation  with  her,  which  was  brief,  she  held  one 
hand  upon  her  head  and  the  other  upon  her  breast.  She  did 
not  complain  of  pain,  or  that  she  apprehended  any  thing  seri- 
ous from  what  occurred.  No  request  was  made  to  call  a 
physician  or  for  the  officers  of  the  law,  and  after  sitting  in 
the  room  with  the  engineer  for  ten  minutes,  she  left  and  went 
back  to  her  tent,  and  soon  after  took  a  street  car  for  East 
Denver,  and  this  was  the  last  they  saw  of  her  during  her 
life. 

In  passing  from  the  tent  in  which  she  was  living  to  the 
room  where  the  engineer  was,  deceased  went  by  a  drug  store 
which  directly  faced  her  tent,  in  which  there  were  people  at 
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the  time  she  passed  it  with  whom  she  was  as  well  acquainted 
as  with  Wilson,  and  she  also  went  in  front  of  a  waiting  room 
of  the  street  railway  company  in  which,  also,  there  were  per- 
sons at  the  time;  and  she  made  no  outcry  and  spoke  to  none 
of  them  of  the  blow  she  received. 

It  seems  that  she  went  to  the  house  of  her  daughter  in 
East  Denver,  made  no  complaint  whatever  of  any  injury,  re- 
mained there  during  that  night,  and  during  the  forenoon  of 
the  following  day  sent  for  an  express  wagon,  and  when  it  ap- 
proached the  house  where  she  was,  walked  unaided  down  a 
flight  of  stairs  and  out  to  the  street,  and  without  assistance 
got  into  the  express  wagon  on  the  seat  beside  the  driver. 
They  started  towards  her  tent  near  Elitch's  Gardens,  and  on 
the  way  she  remarked  to  the  driver  that  it  was  cool,  and 
asked  him  his  charges  for  going  to  her  house  and  bringing 
back  to  the  residence  of  her  daughter  a  trunk  and  some  arti- 
cles of  household  furniture,  to  which  the  driver  replied  that 
she  would  see  the  cosj;  on  a  slip  of  paper  which  he  had  handed 
her,  and  which  she  had  put  into  her  pocketbook.  In  the  act 
of  opening  the  purse  the  driver  observed  that  she  suddenly 
leaned  forward  and  was  about  to  fall  from  her  seat,  where- 
upon he  took  hold  of  her  with  one  of  his  hands,  restrained 
her  from  falling,  and  hastily  drove  to  a  mill  near  by  for  as- 
sistance, but,  before  it  came,  Mrs.  Herren  was  dead. 

The  witness  Prentice,  husband  of  the  deceased  sister  of 
Mrs.  Herren,  in  reply  to  a  question  by  the  district  attorney 
which  did  not  call  for  any  such  answer,  got  before  the  jury 
the  statement  that  the  defendant  had  previously  killed  liis 
wife's  sister,  wife  of  the  witness.  This  testimony  was  stricken 
out  by  the  court,  and  the  same  testimony  w^s  elicited  from 
some  of  the  other  witnesses,  which  also  was  stricken  out. 

It  is  urged  that  the  testimony  in  the  case  is  entirely  insuf- 
ficient to  sustain  the  verdict  of  guilty.  Numerous  errors  are 
alleged,  some  of  which,  considered  but  not  passed  on,  are  as 
fatal  as  those  determined,  but  as  they  will  not  likely  occur  at 
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another  trial,  we  pass  them  by. 

It  is  impossible  for  a  judge  of  an  appellate  court  to  obtain 
from  the  reading  of  the  record  that  complete  knowledge  of  a 
cause,  or  to  estimate  the  strength  of  the  evidence  so  accu- 
rately, as  the  judge  who  presides  at  the  trial,  hears  all  the 
testimony,  and  observes  the  witnesses  as  they  testify  on  the 
stand.  In  the  nature  of  things,  that  elusive  atmosphere 
which  attends  every  trial  is  lost  to  one  who  must  depend 
upon  the  written  record  of  its  proceedings.  Notwithstand- 
ing this,  and  conceding  that  we  have  not  the  same  facilities 
in  this  respect  possessed  by  the  trial  judge,  we  are  convinced 
that  the  defendant  did  not  have  a  fair  trial  in  the  particulars 
now  given. 

1.  The  testimony  of  the  witnesses  Wilson  and  Pike  was 
admitted  by  the  trial  court  upon  the  theory  that  it  was  a  part 
of  the  res  geatos.  The  ruling  was  palpably  wrong.  The 
mere  statement  of  the  case,  as  above  made,  shows  it.  The 
purported  declarations  were  neither  spontaneous  nor  volun- 
tary. They  were  in  response  to  questions  asked,  and  were 
clearly  narrative  of  a  past  event,  in  no  sense  explanatory  of 
the  principal  fact,  or  connected  with  it.  Not  only  was  there 
ample  time  for  reflection  and  meditation  after  the  blow  was 
inflicted,  if  we  are  to  presume  that  it  was  received  two  hours 
before,  but  there  is  an  entire  absence  of  evidence  as  to  the 
time  when,  if  ever,  the  stroke  was  given. 

Mayes  v.  State,  64  Miss.  329;  Graves  v.  People,  18  Colo. 
170;  Pueblo  Building  Co,  v,  Klein,  5  Colo.  App.  348,  355; 
Kendrick  v.  State,  55  Miss.  436,  449;  Binns  v.  State,  57  Ind. 
46,  50;  McBridg  v.  People,  5  Colo.  App.  91,  98;  Lander  v. 
People.  104  Ills.  248;  U.  S.  v.  King,  34  Fed.  Rep.  302,  314; 
Reg,  V.  Bedingfield,  14  Cox's  Crim.  Cases,  341. 

2.  It  may  be  that  the  district  attorney  was  not  responsi- 
ble for  the  injection  into  the  record  by  the  witnesses  of  the 
alleged  fact  that  defendant  had  killed  Mrs.  Prentice,  and  that 
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at  the  time  this  testimony  came  out  the  court  did  all  in  its 
power  to  remove  its  impression  from  the  minds  of  the  jury. 
We  would  not  refer  to  it  now  were  it  not  for  something  that 
occurred  during  the  closing  argument  of  the  district  attorney 
to  the  jury. 

It  seems  that  defendant's  counsel,  in  his  address  to  the 
jury,  commented,  and  rightfully  too,  upon  the  evident  preju- 
dice which  the  witness  Prentice  had  against  the  defendant. 
We  say  rightfully,  because  a  reading  of  his  testimony  satis- 
fies us  that  he  had  an  intense  feeling  against  defendant,  and 
that  he  availed  himself  of  every  opportunity,  by  statements 
not  called  for  by  the  questions  propounded,  to  get  before  the 
jury  hurtful  and  improper  testimony.     When   the  deputy 
district  attorney  came  to  his  closing  argument,  in  referring 
to  the  language  which  defendant's  counsel  had  used  in  rela- 
tion   to   the    witness    Prentice,   he   clenched    his  fist,  and 
approaching  counsel,  who  was  sitting  at  the  side  of  the  de- 
fendant near  the  jury,  said  in  a  loud  tone  of  voice  and  with 
intense  emphasis  and  expression  and  in  a  violent  manner: 
"You"  (meaning  the  defendant's  counsel)  "called  the  atten- 
tion of  the  jury  to  the   witness  Prentice   and  said  he  was 
actuated  by  malice  and  revenge,  but  you  did  not  tell  them 
why  he  entertained  such  feelings  towards  this  defendant. 
Now,  if  you  want  me  to,  I'll  tell  the  jury  why  he  has  those 
feelings  of  bitterness  and  hatred  towards  this  man"  (shaking 
his  fist  at  the  defendant).    ''I  challenge  you  here  and  now 
to  allow  me  to  tell  this  jury  why  Prentice  spoke  as  he  did 
upon  the  witness  stand.     He  has  good  reasons  for  his  malice 
and  his  revenge  and  I  shall  be  only  too  glad  to  be  permitted 
to  tell  the  jury  what  is  the  occasion  of  it,  if  you  will  only 
consent  to  my  doing  so  at  this  time." 

Counsel  for  defendant  immediately  objected  to  such  lan- 
guage of  the  district  attorney,  but  the  court,  instead  of  sus- 
taining the  objection,  addressing  defendant's  counsel,  said 
in  the  presence  and  hearing  of  the  jury:  "Your  objection  is 


30 


Herrek  v.  The  People. 


[Sept.  T., 


not  sustained.  Mr.  Bees,  you  are  out  of  place.  You  are 
wrong.  He  is  right.  Tou  commented  on  the  bias  and  mal- 
ice of  the  witness  Prentice,  and  Mr.  Elliott  had  a  right  to 
make  the  remarks  he  did.  He  is  simply  answering  what 
you  said." 

It  would  be  difficult  to  conceive  of  a  more  flagrant  injus- 
ticie  to  a  prisoner  than  this.  The  court  should  have  severely 
reprimanded  the  district  attorney  for  this  outburst^  and 
should  have  set  aside  the  verdict,  because  such  conduct  not 
only  might  have  influenced,  but  as  we  think  in  this  case  did 
unduly  influence,  the  jury  in  their  finding.  It  is  the  duty 
of  a  trial  court  always  to  maintain  the  dignity  and  uphold 
the  authority  of  the  court,  and  by  reason  of  its  failure  to  do 
so  in  this  case,  the  prisoner  upon  trial  was  certainly  preju- 
diced. Smith  V.  People,  8  Colo.  457;  Heller  v.  People,  22 
Oolo.  11. 

3.  There  was  testimony  tending  to  show  that  defendant 
had  been  convicted  of,  or  tried  for,  some  previous  crime,  and 
under  our  statute  this  testimony  was  competent  as  affecting 
his  credibility,  since  he  was  sworn  in  his  own  behalf.  When 
the  court  admits  testimony  of  this  character,  it  should,  on 
request,  either  at  the  time  of  its  reception  or  by  instructions 
to  the  jury  at  the  close  of  the  trial,  clearly  advise  them  for 
what  purpose  they  may  consider  it.  The  court  did  not  do  so 
in  this  case.  Its  admission  comes  within  one  exception  to 
the  general  rule  that  evidence  of  a  crime  other  than  that  for 
which  the  defendant  is  charged  is  inadmissible.  The  statute 
permits  its  reception  only  as  affecting  credibility,  and  it  was 
the  duty  of  the  court,  upon  request,  so  to  instruct  the  jury, 
and  to  advise  them  that  they  mast  consider  it  for  that  pur- 
pose and  for  no  other. 

4.  In  view  of  the  fact  that  the  two  surgeons  who  per- 
formed the  autopsy  differed  not  only  in  their  conclusion  as 
to  the  cause  of  death  but  also  in  other  matters,  the  court 
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sboald  have  allowed  Dr.  Smythe  (defendant's  witneBs)  to 
answer  the  interrogatory  of  defendant's  connsel  as  to 
whether  or  not  he  found  any  evidence  of  violence  having 
been  applied  to  the  head  of  defendant.  Similar  testimony 
was  given  by  the  witness  Dr.  Tennant  in  behalf  of  the 
people,  and  we  certainly  think  that  this  question  to  Dr. 
Smythe  should  have  been  allowed. 

5.  There  was  not  sufficient  proof  of  the  corpus  delicti^  by 
competent  and  legitimate  evidence. 

Thoroughly  satisfied,  as  we  are,  that  defendant  did  not 

have  a  right  trial,  for  the  foregoing  among  other  reasons,  the 

judgment  should  be  reversed,  and  the  cause  remanded,  and  it 

is  so  ordered. 

Reversed. 


[No.  4275.1 

Beckwith,  Secretary  of  State,  v.  Rucker. 

L    Elbcttions — Political    Convkntions — Nominees — Official    Bal- 
lots. 

A  convention  of  a  political  party  was  duly  called  for  a  judicial  dis- 
trict composed  of  four  counties.  Thirteen  delegates  were  entitled  to 
seats,  of  which  one  county  was  entitled  to  seven.  The  county  entitled 
to  seven  delegates  sent  two  contesting  delegations.  The  delegates  from 
the  other  counties,  being  uncontested,  met  ahd  perfected  a  temporary 
organization  and  appointed  a  credentials  committee,  to  whom  was  sub- 
mitted the  claims  of  both  contesting  delegations,  and  its  report  seating 
one  delegation  was  adopted,  and  the  successful  delegation,  together 
with  the  delegates  from  other  counties,  proceeded  to  permanent  organ- 
ization and  nominated  a  candidate  for  judge.  Six  of  the  unsuccessful 
delegates  retired  to  another  place  and.  organized  and  nominated  a  can- 
didate. Heldj  that  the  convention  first  organized  was  the  regular 
convention  of  the  party  and  its  nominee  was  entitled  to  be  placed  on 
the  official  ballot  as  the  nominee  of  the  party. 

2.    Same— Estoppel. 

Where  a  contesting  delegation  to  a  political  convention  recognized 
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the  authority  of  the  committee  to  call  the  convention  and  submitted 
their  claims  to  the  convention  without  questioning  its  authority  in  the 
premises  they  are,  in  the  absence  of  fraud  or  some  such  consideration, 
estopx)ed  to  deny  its  regularity. 


Upon  Revieic  from  the  District  Court  of  Arapahoe  County. 
Mr.  Habyei  Biddell,  for  petitioner. 

Mr.  H.  T.  Sale  and  Mr.  Kyle  Bugkeb,  for  respondent. 

Per  Curiam. — The  real  object  of  the  controversy  in  this 
proceeding  is  to  determine  who  is  the  nominee  of  the  Peo- 
ple's party  for  the  office  of  jadge  of  the  district  conrt  of  the 
ninth  judicial  district  of  the  state  of  Colorado.  Bolh  Hon. 
Thomas  A.  Bncker  and  Hon.  John  T.  Shumate  claim  the 
nomination.  The  judgment  of  the  district  court  in  favor 
of  Judge  Bucker  might  be  affirmed  upon  several  grounds. 
We  put  the  affirmance  on  one  only. 

The  convention  of  the  People's  party  of  the  judicial  dis- 
trict for  nominating  a  candidate  for  judge  was  called  to  be 
held  at  Glenwood  Springs  on  the  3d  day  of  September,  1900, 
by  the  district  committee  of  the  party  having  authority  to 
do  so.  The  district  is  composed  of  the  counties  of  Pitkin, 
Qarfield,  Boutt  and  Bio  Blanco,  and  the  number  of  dele- 
gates, under  the  call,  was  thirteen,  of  which  Pitkin  had 
seven.  There  were  two  sets  of  delegates  from  the  county  of 
Pitkin,  each  claiming  seats  in  the  convention,  but  the  dele- 
gates from  the  other  three  counties  held  credentials  that 
were  not  challenged. 

The  convention  was  properly  called  to  order  by  Dr.  Dean, 
the  chairman  of  the  district  committee,  and  a  temporary  or- 
ganization wa^  duly  and  legally  effected  by  the  delegates 
holding  unquestioned  credentials.  A  committee  on  creden- 
tials WRS   appointed,  to  which  the  contesting  delegations 
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from  Pitkin  county  submitted  their  respective  claims,  which 
after  a  hearing  given  to  both  factions,  reported  in  favor  of 
the  delegates  .supporting  Judge  Rncker.  This  report  was 
approved  by  the  convention,  and  the  Rucker  delegates  were 
seated.  Thereupon  six  of  the  seven  delegates  from  Pitkin 
county  that  favored  Mr.  Shnmate,  and  against  whose  regu- 
larity the  decision  of  the  convention  went,  withdrew  from 
the  hall  in  which  the  convention  met,  and  went  to  another 
place,  and  there  assumed  to  organize  another  convention  by 
themselves,  in  which  only  the  six  delegates  sat,"  called  the 
**Light"  convention  from  the  name  of  its  chairman, — ^and  it 
was  this  convention  that  nominated  Mr.  Shumate  for  the 
office  of  district  judge. 

The  convention  as  first  organized,  with  Dr.  Dean  as  chair- 
man* and  composed  of  the  successful  delegation  from  Pitkin 
county  and  the  uncontested  delegates  from  the  other  three 
counties,  remained  in  the  l\all,  and  proceeded  to  nominate 
Judge  Bucker. 

According  t )  the  rules  of  parliamentary  law  and  the  prac- 
tice of  political  conventions,  the  Dean  convention  was  the 
regularly  organized  convention  of  the  People's  Party  for  that 
judicial  district,  and  Judge  Rucker  is  the  only  legal  nomi- 
nee of  the  party.  The  Shumate  delegates  from  Pitkin  coun- 
ty, having  recognized  the  authority  of  the  judicial  commit- 
tee to  call  a  convention,  and  having  presented  their  claims 
to  the  convention  called  by  the  committee,  without  question 
ing  its  authority  in  the  premises,  are,  in  the  abscence  cf 
fraud  or  some  such  consideration,  estopped  to  deny  its  regu- 
larity. Certainly,  the  Shumate  delegates  from  Pitkin  coun- 
ty who  withdrew  from  the  convention  and  organized  another 
body  can  lay  no  claim  to  regularity.     Twombly  v.  Smithy  25 

Colo.  425. 

The  decision  of  the  district  court,  being  in  accord  with  our 
conclusion,  is  affirmed,  and  the  secretary  of  state  is  hereby 
ordered  to  certify  the  name  of  Judge  Rucker  in  conformity 
with  tlie  decision  of  the  district  court 

Vol.  28-2  Affirmed. 
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Phillips,  County  Clebk  op  Lakb  County  v.  Cubley 
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1.    EUobctioks—Nomikations—Pbotbst— Party  NAMB—DiSQUAiiiFiOA- 
TioN  OF  Judge 

Where  a  listof  nominatioDB  for  county  oflQcers  filed  with  the  county 
clerk  was  protested  on  the  ground  that  the  party  name  assumed  was 
an  infringement  on  the  name  of  another  political  party  and  tended  to 
deceive  the  voters,  a  district  judge  who  had  been  nominated  under  the 
same  party  name  and  the  nomination  filed  with  the  secretary  of  state 
was  interested  in  the  result  and  disqualified  to  try  the  cause,  although 
the  judgment  in  the  cause  would  not  directly  affect  his  own  nomina- 
tion, since  it  involved  the  determination  of  a  question  which  if  raised 
in  the  proper  tribunal  would  determine  the  validity  of  his  own  nomina- 
tion on  the  ticket. 

2.      ELECTIOlfS— NOMINATIOKS— PbOTKST— PrAOTICE. 

Proceedings  to  protest  the  placing  of  nominations  upon  the  official 
ballots  are  summary  and  the  formalities  required  in  ordinary  civil  ac- 
tions need  not  be  strictly  observed. 

3.  Same — ^Authoritt  of  Petitioner. 

In  a  proceeding  to  protest  the  placing  of  nominations  upon  the  offi- 
cial ballot,  an  objection  that  the  petition  failed  to  show  the  authority 
of  the  petitioner  to  make  the  protest,  if  not  raised  before  the  county 
clerk,  cannot  be  raised  on  review. 

4.  Same — Defect  Cured. 

In  a  proceeding  to  protest  nominations,  an  objection  that  the  peti- 
tion fails  to  show  the  authority  of  the  petitioner  cannot  be  raised  by 
the  respondent  where  his  answer  clearly  raises  the  issue  and  evidence 
is  introduced  establishing  the  authority. 

5.  Elactioiis — Party  Names. 

A  political  party  making  nominations  by  convention  or  petition  is 
entitled  to  adopt  any  name  it  may  see  tit,  provided  it  does  not  inter- 
fere with  the  rights  of  another  party  which  has  previously  adopted  the 
name,  in  whole  or  in  part.  If  the  name  adopted  tends  to  confuse  or 
mislead  the  adherents  of  any  other  party  having  the  better  right  to 
such  name,  it  cannot  be  permitted.  A  political  party  will  not  be  per- 
mitted to  adopt  a  name  which  merely  qualifies  the  name  of  another 
political  party  by  adding  to  the  name  of  such  other  party  the  name  of 
its  candidate  for  president  as  "The  Bryan  Demoqratic  Party.*' 
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Upon  Review  from  the  District  Court  of  Lake  County. 

Mr.  O.  J.  Hughes,  Jr.,  Mr.  A.  'Moobe  Bebby,  Mr.  John 
M.  Maxwell  and  Mr.  H.  B.  Pendeby  for  petitioner. 

Mr.  Habvey  Biddell  for  respondents. 

Per  Curiam, — The  respondents  in  this  case  constitute  a 
committee  representing  the  persons  who  nominated  a  ticket 
for  the  county  of  Lake  by  petition,  under  the  name  of  the 
"Bryan  Democratic  Party."  Wiljiam  R.  DuflF  filed  with  the 
coanty  clerk  and  recorder  a  protest  against  this  nomination. 
The  Democratic  party  of  Lake  county,  in  regular  conven- 
tion, had  theretofore  nominated  a  county  ticket  under  the 
name  "Democratic."  One  ground  upon  which  protestant 
relied  to  support  his  protest  was  that  the  designation  "Bryan 
Democratic  Party"  tended  to  deceive  the  voters.  This  pro- 
test was  sustained,  and  thereupon  proceedings  were  had  in 
the  district  court  of  Lake  county  to  review  the  action  of  the 
coanty  clerk  and  recorder  in  sustaining  the  protest.  From  a 
judgment  sustaining  the  nomination  by  petition,  the  county 
clerk  and  recorder  brings  the  cause  here  for  review. 

In  the  court  below  the  petitioner  here  presented  an  appli- 
cation for  a  change  of  venue,  or  a  request  that  some  judge 
other  than  the  regularly  elected  judge  of  the  district  court  of 
Lake  county  should  be  called  in  to  try  the  cause,  for  the  rea- 
son that  he  was  interested  in  the  result  of  the  action.  The 
ground  of  this  motion  or  request  was  based  upon  the  fact 
that  the  judge  who  was  about  to  try  the  cause  was  a  candi- 
date for  judge  of  the  district  court  of  the  fifth  judicial  dis- 
trict, which  included  the  county  of  Lake,  on  the  "Bryan 
Democratic  Party"  ticket,  by  petition  filed  with  the  secre- 
tary of  state.  The  motion  was  overruled.  The  fact  that  the 
judge  was  a  candidate  upon  the  ticket,  as  alleged,  is  not  con- 
irovaxted.    His  action,  in  assuming  to  try  tbi9  cause  under 
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i'  this  state  of  facts,  is  inexcusable.     The  main   proposition 

upon  which  the  protest  was  based  was  that  the  designation 

■j  "Bryan  Democratic  Party"  was  one  which  would  confuse  the 

voters.  While  the  judgment  in  this  case  would  not  directly 
affect  the  validity  of  the  nomination  of  the  judge  under  the 
name  "Bryan  Democratic  Party,"  it  did  involve  a  determina- 
tion of  a  question  which,  if  raised  in  the  proper  tribunal, 
would  determine  the  validity  of  his  nomination  on  that 
ticket.     If    the    nomination    under    the    ticket  designated 

\\  "Bryan  Democratic  Party"  for  Lake  county  was  invalid,  for 

',!  the  reason  assigned,  the  nomination  filed  with  the  secretary 

of  state  was  also  illegal.  So  that  it  is  at  once  apparent  that 
the  judge  was  personally  interested  in  the  judgment  which 
might  be  rendered.  Whether,  under  such  state  of  facts,  he 
would  have  rendered  a  just  judgment  without  respect  to  the 
effect  upon  himself,  it  is  unnecessary  to  determine.  Being 
interested,  he  was  disqualified  from  trying  the  cause,  and 
should  have  called  in  another  judge  or  sent  the  cause  to 
another  district  for  trial.  Ordinarily,  this  court,  on  account 
of  the  error  committed  by  the  trial  judge  in  assuming  to 
hear  this  cause,  would  remand  it  for  a  new  trial;  but  the 
nature  of  the  case  is  such  that  its  disposition  upon  the  mer- 
its should  not  be  delayed,  if,  from  the  record  before  us,  such 
a  disposition  can  be  made. 

The  point  is  made  by  the  respondents  that  Mr.  Duff,  who 
filed  the  protest  before  the  county  clerk,  had  no  authority  to 
represent  either  the  candidates  upon  the  regular  Democratic 
ticket  of  Lake  county  or  the  recognized  officials  of  that  party. 
An  examination  of  the  record  discloses  that  this  point  is  not 
well  taken.  It  clearly  appears  that  he  was  authorized  by  the 
proper  representatives  of  the  Democratic  party  in  that 
county  to  file  the  protest. 

It  is  also  contended,  on  behalf  of  the  respondents  here, 
that  the  petition  filed  before  the  county  clerk  and  recorder 
was  insufficient  in  that  it  contained  no  averments  from  which 
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it  conld  be  inferred  that  the  party  filing  it  had  authority  so 
to  do.  The  section  of  the  election  act  relating  to  protests 
against  nominations  provides  that  the  proceedings  shall  be 
summary,  and  for  that  reason  the  formalities  which  are  re- 
quired in  ordinary  civil  actions  need  not  be  strictly  observed. 
Further,  this  question  was  not  raised  before  the  county  clerki 
and  cannot  be  argued  for  the  first  time  on  review.  Besides, 
the  respondents  themselves  tendered  this  issue  by  their  peti- 
tion, and  on  their  own  motion  introduced  evidence  which 
clearly  showed  that  Mr.  Duff  was  authorized  to  file  the  pro- 
test before  the  county  clerk  and  recorder. 

The  only  other  question  necessary  to  determine  is  whether 
or  not  the  name  adopted  by  those  filing  the  ticket  in  ques- 
tion is  one  which  they  are  entitled  to  use  in  the  coming  elec- 
tion.   It  is  designated  "Bryan  Democratic  Party."  The  term 
employed  to  qualify  the  word  ''Democratic^'  is  the  name  of 
the  Democratic  candidate  for  president.     When  used,  as  in 
this  instance,  in  connection  with  a  Democratic  ticket,  on  the 
official  balloi)  in  no  manner  qualified  by  any  other  name  or 
term,  the  inquiry  would  naturally  suggest  itself  to  the  popu- 
lar mind,  which  of  the  two  is  the  Democratic  ticket?    With 
the  great  interest  manifested  by  Democrats  in  the  election  of 
Mr.  Bryan,  it  is  not  at  all  improbable  that  many  would  be 
led  to  believe  that   "Bryan  Democratic  Party"  meant  the 
straight  Democratic  ticket,  because  of  the  relationship  be- 
tween the  Democratic  party  and  Mr.  Bryan,  the  candidate  of 
that  party   for  president.    At  least,  the   inquiry  would  be 
suggested,  what  is  the  distinctive  feature  between  the  two — 
which  must  be  voted  in  order  to  vote  for  Mr.  Bayan?    For 
these  and  many  other  reasons  which  might  be  advanced,  it  is 
clear  that  the  name  the  "Bryan  Democratic  Party"  will  mis- 
lead the  voters  of  Lake  county.     A  party  making  a  nomina- 
tion by  convention  or  petition  is  clearly  entitled  to  adopt  any 
name  it  may  see  fit,  provided  it  does  not  interfere  with  the 
rights  of   another  party  which   has  previously  adopted  the 
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name,  in  whole  or  in  part.  If  it  tends  to  confuse  or  mislead 
the  adherents  of  any  other  party  having  the  better  right  to 
such  name,  it  cannot  be  permitted.  Acker  v.  Smithy  25 
Colo.  461,  relied  upon  by  the  court  below,  is  not  in  point. 
The  names  considered  in  that  case  were  not  only  dissimilar, 
but  the  surrounding  conditions  were  entirely  different. 

In  overruling  the  action  of  the  county  clerk,  the  court 
below  was  clearly  wrong.  It  is  therefore  ordered  that  the 
judgment  of  the  district  Qourt  be,  and  the  same  is  hereby,  re- 
versed and  set  aside.  It  is  further  ordered  that  the  county 
clerk  and  recorder  of  Lake  county  exclude  from  the  official 
ballot  the  ticket  nominated  by  ''The  Bryan  Democratic 
Party,*'  involved  in  this  action,  and  that  an  order  issue  direct 

to  the  clerk  accordingly. 

Judgment  Reversed. 

Gk)DDABD,  J.,  not  participating. 
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[No.  4281.] 

Spenoeb,  County  Clerk  v.  Maloney  et  al. 

1.  Elbotions — Party   Conventions —  Rival   Factions  —  Nominebb 
Official  Ballots — Jurisdiction. 

Under  the  amended  eection  13  of  the  Auetralian  ballot  act  pasned  in 
1897  (Seeeion  laws  1897  page  154)  the  tiling  officers  in  the  first  instance 
and  the  courts  upon  review  have  jurisdiction  to  determine  the  regu- 
larity of  party  conventions  and  the  claims  of  rival  factions  of  the  same 
political  party  to  have  their  nominees  placed  on  the  official  ballot. 

2.  Elections— Political  Parties —County  Committee— Authobitt 
to  Call  Conventions. 

Under  the  customs  of  the  Democratic  party  the  county  central  com- 
mittee has  authority  through  its  chairman  to  call  a  county  convention 
and  the  primary  elections  for  selecting  delegates  thereto,  and  the  chair- 
man is  authorized  to  prepare  a  preliminary  roll  call  of  delegates  elected 
at  the  primaries  and  entitled  to  participate  in  the  temporary  organiza- 
tion of  the  convention,  which  temporary  roll  call  cannot  be  changed 
till  the  organization  is  effected. 
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3.  Samb — Pbaoa  Committbb — Dblbqatkd  Powkks. 

Where  there  were  two  factions  of  a  political  party  in  a  county,  each 
faction  having  a  central  committee  claiming  to  represent  the  party  in 
the  county,  and  the  two  rival  committees  agreed  to  surrender  to  an- 
other committee  called  a  peace  committee  power  over  and  coAceming 
the  calling  and  holding  of  primary  elections  and  the  county  convention, 
and  the  nature  of  the  powers  conferred  upon  the  peace  committee  and 
the  manner  in  which  they  were  to  be  performed  were  stipulated  by  a 
written  agreement  under  which  it  was  appointed,  the  powers  of  such 
peace  committee  were  measured  and  limited  by  the  written  agreement 
and  it  could  act  oiily  in  accordance  with  its  terms.  And  where  such 
committee  of  five  together  with  the  chairman  of  the  central  committee 
were  to  receive  and  canvass  the  returns  from  the  primaries  and  make  up 
a  preliminary  roll  call  for  the  temporary  organization  of  the  con vention 
such  roll  call  could  not  be  made  up  by  lees  than  a  majority  thereof  or 
by  four  of  the  six  members,  and  a  roll  call  made  up  alone  by  the  chair, 
man  of  the  peace  committee,  and  sanctioned  by  only  two  other  members 
thereof  was  without  authority  and  a  convention  called  to  order  by  the 
chairman  of  the  peace  committee,  while  the  agreement  provided  that  it 
should  be  called  to  order  by  the  chairman  of  the  central  committee, 
and  which  was  organized  upon  the  unauthorized  roll  call  was  not  the 

regular  party  convention  and  was  not  binding  on  the  party  of  the 
county. 

4.  Party   Convbntions — Powbrs  of   Chaibman  of  Cbittral   Com- 

MITTBE. 

The  chairman  of  the  county  central  committee  of  a  political  party 
with  power  to  call  a  convention,  has  authority  to  exclude  from  the 
meeting  place  persons  not  having  proper  credentials  and  to  prevent  the 
assembling  thereat  of  a  convention  other  than  the  one  called. 

5.  Samb— Peace  Committbb. 

Where  two  rival  factions  of  a  political  party  by  their  respective  com- 
mittees delegated  to  a  peace  committee  the  power  to  make  up  a  pre- 
liminary roll  call  for  the  county  convention  in  accordance  with  the 
written  agreement  appointing  Buch  committee  and  the  peace  commit- 
tee violated  the  terms  of  the  agreement  and  attempted  to  call  and  or- 
ganize a  convention  upon  an  unauthorized  roll  call  of  delegates,  such 
committee  thereby  forfeited  its  rights  to  act  for  the  party,  and  the 
chairman  of  the  county  central  committee  had  a  right  to  resume  his 
authority,  prepare  a  roll  call  and  organize  the  convention,  and  the  con- 
vention so  organized  would  be  the  regular  convention  of  the  party  in 
preference  to  one  organized  by  the  peace  committee  and  one  faction  of 
the  party  in  violation  of  the  agreement  constituting  such  peace  com- 
mittee. 
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6.     FblJTICAL    OlH  VCHTIOWB— RaOPLABTTY— -MaIOBITUM     AHD   MiNOBI- 
TIB8. 

Where  a  political  convention  has  been  dulj  called  to  order  by  the 
person  having  the  power  to  do  bo»  and  the  oonTention  has  been  organ- 
ized by  him,  such  a  convention  is  the  regular  one,  though  a  majority 
of  those  elected  as  delegates  thereto  may  not  participate  therein,  and 
the  fact  that  a  majority  of  those  claiming  to  be  delegates  to  a  conven- 
tion left  the  hall  deEignated  in  the  call  before  the  convention  was  caUed 
to  order  or  organized  by  the  proper  person,  and  went  to  another  place 
and  organized  a  convention  would  not  make  the  convention  organized 
by  such  majority  the  regular  convention  of  the  party,  nor  would  it  de- 
prive the  convention  organised  in  the  proper  place  by  the  proper  au- 
thority of  its  regularity  even  though  a  majority  of  those  entitled  to  do 
so  did  not  participate  in  such  convention. 

7.  PoLJTioAL  GomnDrrioNB — ^Rival  Faotions — ^RBOOGNinoif  bt  Statb 

Ck)l«YBlfTION. 

Where  there  were  two  rival  county  conventions  both  claiming  to  be 
the  regular  party  convention,  the  fact  that  the  state  convention  recog- 
nized and  seated  delegates  from  one  of  them  was  not  conclusive  of  the 
question  as  to  which  was  the  regular  county  convention  when  there 
was  no  contest  before  the  state  convention  and  no  delegates  were  sent 
to  the  state  convention  by  the  other  rival  county  convention. 

8.  Political.  Ck)NVEifnoNB— Powbb  of  Dblbgatbb  to  Bnfa 

Delegates  of  a  convention  acting  in  their  individual  capacity  cannot 
bind  the  convention  by  taking  part  in  a  rival  convention.  Such  action 
could  not  estop  the  convention  of  which  they  were  delegates  to  after- 
wards assert  its  regularity  as  against  the  rival  convention  in  which  they 
participated. 

9.     POIilTICAL     CONVBMTIOlfS— AdJOUBNBD    MKBTHfOa— ReSOISBION    OF 

FoBMBB  Action. 

Where  a  political  convention  after  organization  adjourns  to  meet  at 
dome  future  day  tfaiey  may  at  the  second  meeting  rescind  any  action 
taken  at  the  former  meeting  and  the  fact  that  such  convention  at  its 
first  meeting  appointed  a  committee  with  authority  to  ratify  the  action 
of  a  rival  convention  would  not  perolude  such  convention  at  its  subse- 
quent meeting  from  proceeding  to  nominate  candidates  or  from  appoint- 
ing a  committee  with  power  to  make  such  nominations. 

10.    PouTiCAL  CoNVBNTiONB— Rival  Factions— Estoppbl. 

Where  two  rival  conventions  claiming  to  represent  the  same  party 
make  nominations  for  office  one  of  such  factions  may  not  claim  an  es- 
stoppel  against  the  other  to  assert  the  regularity  of  its  own  convention 
and  nominees  by  reason  of  certain  alleged  actions  of  the  convention  and 
its  delegates,  where  it  is  not  claimed  that  such  ineqibable  action  had 
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aoy  influence  in  inducing  the  faction  seeking  the  estoppel  to  make 
nominations  nor  that  it  would  have  made  any  different  nominations 
but  for  such  action. 

Upon  Review  from  the  District  Court  of  Arapahoe  County. 

The  controversy,  nominally,  is  between  the  respondenst 
here  and  the  county  clerk  of  Arapahoe  connty  who  refused 
to  file,  and  print  on  the  official  ballot,  the  list  of  nominees 
for  legislative,  county  and  judicial  offices  certified  to  him  by 
them  as  a  committee  appointed  for  that  purpose  by  a  nomi- 
nating political  convention.  The  real  controversy  is  be- 
tween two  wings  of  the  Democratic  party  of  Arapahoe  coun- 
ty designated  in  the  record  as  the  Maloney  and  Speer  fac- 
tions. At  the  hearing  by  the  connty  clerk  whom,  as  it  is 
said,  the  statute  clothes  with  power  to  pass  upon  such  mat- 
ters, the  decision  was  in  favor  of  the  Speer  faction.  Upon  a 
review  of  the  proceedings,  by  the  district  court  of  Arapahoe 
county,  the  clerk's  action  was  annulled  and  an  order  entered 
directing  that  official  to  print  on  the  official  bailot  the 
list  of  nominees  of  each  of  the  conventions  of  the  respec- 
tive factions  theretofore  certified  to  him.  Both  parties  are 
dissatisfied  with  the  decision  of  the  district  court,  and  an 
application  is  made  here  invoking  the  discretion  of  this 
court  to  review  its  judgment. 

The  findings  of  the  trial  court  are  here  reproduced: 
^^ First:  That  prior  to  and  at  the  time  of  the  holding  of 
the  state  Democratic  convention  which  was  held  in  the  city 
of  Denver  on  or  about  the  —  day  of  June,  1900,  there  were 
in  the  county  of  Arapahoe  two  factions  of  the  Democratic 
party,  each  one  claiming  to  be  the  regular  Democratic  organ- 
ization, and  tech  of  which  had  a  county  central  committee 
claiming  authority  to  represent  the  Democratic  party  of  said 
county,  and  each  of  which  factions  appeared  before  said 
state  convention  with  a  list  of  delegates  claiming  admission 
as  the  regularly  elected  delegates  to  the  said  state  conven- 
tion. 
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''^ Second:  That  said  Btate  Democratic  conyention  refused 
to  admit  or  recopjnize  eitht  r  set  of  delegates,  bnt  provided 
by  resolution  for  the  appointment  of  a  committee  known  as 
the  peace  committee,  with  power  to  settle  the  said  factional 
fight,  and  to  which  appointment  and  said  powers  both  of 
said  factions  assented. 

'^ Third:  Thai  thereafter  said  peace  committee,  duly  ap- 
pointed,  agreed  that  a  settlement  of  said  controversy  should 
be  reached  by  the  calling  of  a  primary  election  for  the  pur- 
pose of  electing  delegates  to  a  county  convention  to  nomi- 
nate county  officers  and  select  delegates  to  the  state,  senator- 
ial and  congressional  cojiventions  of  the  Democratic  party 
thereafter  to  be  held. 

''Fourth:  That  said  agreement  of  the  said  peace  commit- 
tee farther  provided  that  the  returns  of  the  election  should 
be  made  to  the  said  committee,  and  a  roll  call  made  up  by  it, 
and  for  this  purpose  alone  Thomas  J.  Maloney  was  made  a 
member  of  said  committee,  and  that  the  said  convention 
when  it  assembled  should  be  called  to  order  by  Thomas  J. 
Maloney  as  county  chairman,  and  thereupon  the  said  peace 
committee  should  name  the  temporary  officers  of  the  con- 
vention, to  all  of  which  both  factions  agreed. 

^' Fifth:  That  the  primary  election  returns  were  made  to 
said  committee  and  said  committee  being  unable  to  agree 
upon  the  roll  call  because  of  protests  filed  by  opposing  fac- 
tions, one-half  of  the  members  of  said  committee  made  out  a 
temporary  roll  call  and  selected  John  T.  Bottom  to  be  the 
temporary  chairman,  George  H.  Post  to  be  the  temporary 
secretary,  and  Felix  O'Neil  to  be  temporary  sergeant-at- 
arms,  of  the  convention. 

"Sixth:  That  pursuant  to  a  call  regularly  issued  and  pub- 
lished by  Thomas  J.  Maloney,  as  chairman,  and  Edward 
Keating,  as  secretary  of  the  Democratic  county  central  com- 
mittee of  Arapahoe  county,  Colorado,  said  call  bearing  date 
August  24, 1900,  and  set  forth  at  length  in  the  petition  herein, 
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a  convention  of  the  Democratic  party  of  said  Arapahoe  county, 
composed  of  delegates  claiming  to  have  been  elected  pursu- 
ant to  said  call,  assembled  in  the  city  of  Denver  on  the  7th 
day  of  September,  1900,  at  the  Broadway  theater. 

"/Stet?en/A;  That  said  delegates  entered  into  the  hall  lead- 
ing  into  said  theater  but  found  that  they  could  not  gain  ad- 
mission to  said  theater  because  of  the  fact  that  the  doors  were 
locked  and  the  petitioner  Maloney  held  the  keys  and  refused 
the  delegates  admission  thereto. 

*' Eighth:  That  for  about  two  hours  the  delegates  remained 
in  said  hall  unable  to  obtain  admission,  the  said  Maloney 
announcing  that  he  would  not  open  the  doors'and  would  not 
permit  a  convention  to  be  held  with  the  temporary  roll  call 
as  prepared  by  the  chairman  of  the  peace  committee,  where- 
upon Hon.  Adair  Wilson,  as  chairman  of  the  peace  commit- 
tee, called  the  convention  to  order  in  the  said  hall  and 
named  the  temporary  officers  hereinbefore  mentioned 
Thereupon  the  said  Bottom  assumed  the  duties  of  the  office 
conferred  upon  him. 

*^ Ninth:  That  after  said  convention  had  been  so  called  to 
order  the  said  Maloney  opened  the  said  doors  and  the  dele- 
gates went  into  said  theater  and  Thomas  J.  Maloney,  the  pe- 
titioner herein,  as  chairman  of  the  democratic  county  central 
committee  of  said  Arapahoe  county,  who  signed  and  issued 
said  call,  called  the  convention  to  order  and  Edward  Keating 
was  elected  temporay  chairman  and  Frank  E.  Carstarphen 
was  elected  secretary.  Prior  to  calling  said  convention  to 
order,  said  Thomas  J.  Maloney,  as  chairman  of  said  county 
central  committee,  pursuant  to  authority  conferred  upon 
him  by  resolution  of  said  county  central  committee,  had 
made  up  a  temporary  roll  call  of  delegates  for  said  conven- 
tion. 

^^ Tenth:  That  great  bonfusion  and  tumult  arose  in  said 
theatre,  and  thereupon  said  John  T.  Bottom  appeared  upon 
the  said  platform  and  announced  that  he  adjourned  the  con- 
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vention  to  meet  at  once  at  the  Coliaeam  hall  in  the  City  of 
Denver,  because  said  Maloney  claimed  that  he  had  rented 
the  theater  personally  and  did  not  want  a  convention  held 
there.  Immediately  npon  said  announcement  being  made' 
a  large  majority  of  those  claiming  to  be  delegates  went  to 
said  Colisenm  hall  and  there  a  convention  was  regularly  held 
for  the  purposes  for  which  it  had  been  called  to  order  by  Hon. 
Adair  Wilson,  the  temporary  organization  being  made  per- 
manent and  credential  committees  and  other  commit- 
tees, being  regularly  appointed.  Some  of  the  dele- 
gates from  the  Broadway  theater  went  to  the  conven- 
tion at  the  Coliseum  hall  and  took  part  therein,  appear- 
ing before  the  credentials  committee,  and  contesting 
the  seating  of  delegates  and  in  some  instances  securing  seats 
for  themselves  in  said  Coliseum  hall  convention.  The  cre- 
dentials committee  having  made  its  report  to  the  convention 
at  the  Coliseum  hall,  it  proceeded  to,  and  did,  elect  delegates 
to  the  state  Democratic  convention  thereafter  to  be  held, 
and  said  state  convention  thereafter  duly  and  regularly  held 
recognized  and  seated  the  delegates  so  elected  by  said  Coli- 
seum Hall  convention.  Thereafter  the  said  Coliseum  hall 
convention  in  regular  session  made  the  nominations  for  county 
officers  which  are  being  protested  by  the  petitioners  in  this 
cause. 

Eleventh:  That  after  the  withdrawal  of  such  persons  from 
said  theater  the  delegates  remaining  in  said  theater  effected 
a  permanent  organization  by  the  adoption  of  the  temporary 
roll  call,  made  up  by  said  Thomas  J.  Maloney,  as  the  perma- 
nent roll  call  of  the  said  convention,  and  by  the  election  of 
the  temporary  officers  of  said  convention  to  be  the  perma- 
nent officers  thereof.  At  the  time  the  permanent  organiza- 
tion of  said  convention,  was  perfected,  there  remained  in 
said  Broadway  theater  a  large  number  of  persons  who  were 
delegates,  or  claiming  to  be  delegates  thereto,  which  number 
the  court  finds  to   have   been   approximately   two   hundred 
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That  thereafter  and  on  said  7th  day  of  September  said  con- 
vention transacted  certain  bosiness  and  adjourned  sabject  to 
call 

''Twelfth:  That  thereafter  and  on  September  27th,  1900 
said  convention  re-convened  and  thereupon  a  committee  of 
seven  was  appointed  for  the  purpose  of  making  nomina- 
tions   «««♦.•' 

The  finding  further  sets  forth  that  this  committee  duly  made 
the  nominations  for  which  the  convention  originally  wa.<7 
called  and  prepared  the  proper  certificates  and  presented  the 
same  for  filing  with  the  county  clerk  as  the  statute  directs. 

The  13th,  14th,  15th,  16th,  17th  and  18th  findings  relate 
merely  to  formal  matters  which  perfected  and  made  legal  the 
acts  of  the  nominating  committee.  There  is  no  dispute 
about  these  facts,  and  it  is  not  necessary  to  set  forth  the 
findings  at  length. 

Mr.  W.  H.  Bbyant,  Mr.  H.  H.  Lee  and  Mr.  A.  L.  Doud, 
or  petitioner. 

Mr.  Caldwell  Teaman  and  Mr.  F.  E.  Cabstabphen,  for 
respondents. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  learned  judge  of  the  district  court,  perceiving  that 
the  controversy  was  one  between  two  factions  of  the  same 
political  party,  each  claiming  to  represent,  and  each  claim- 
ing to  have  duly  made  nominations  in  behalf  of,  that  party, 
felt  bound  to  follow  the  decisions  of  this  court  in  People  v. 
District  Court,  18  Colo.  26,  and  People  ex  rel.  v.  McOaffey, 
23  Colo.  156,  and  so  ordered  both  tickets  to  be  printed  on 
the  official  ballot.  In  the  former  case,  decided  in  1892, 
speaking  of  a  substantially  similar  controversy  before  the 
secretary  of  state,  this  court  said :  "Our  conclusion  is  that 
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under  the  circamstances  disclosed  by  this  record,  neither  the 
secretary  of  state  nor  the  courts  are  called  upon  to  decide 
which  of  the  two  rival  conventions  was  entitled  to  act  for  the 
Democratic  party  of  Colorado.  Until  some  statute  clothes 
some  tribunal  with  such  power,  the  matter  should,  in  our 
judgment,  be  left  for  adjustment  elsewhere."  The  secretary 
of  state,  therefore,  was  directed  to  certify  both  sets  of  nom- 
inatioDS  to  the  county  clerks  to  be  printed  upon  the  official 
ballot;  and  in  the  McGaffey  case,  decided  at  the  September, 
1896,  term,  the  same  doctrine  was  applied. 

Were  the  question  res  novay  particularly  in  the  light  of 
the  experience  which  a  different  construction  has  afforded, 
we  would  be  inclined  to  hold  as  did  the  district  court  in  the 
case  at  bar.  And  fortified,  as  we  are,  with  these  two  de- 
cisions on  the  meaning  of  the  act  as  it  was  originally  passed, 
it  would  not  be  a  difficult  matter  by  sound  reasoning  to  show 
that  none  of  the  amendments  of  the  act  has  necessarily  im- 
X^oscd  upon  the  courts  the  duty  of  settling  the  factional  con- 
troversies of  a  political  party,  but  that  now,  as  at  firsts  the 
rule  should  be  that  a  political  organization  must  determine 
for  itself  all  such  controversies  between  its  contending  fac- 
tions, under  penalty  of  having  the  tickets  nominated  by  all 
of  them  placed  on  the  official  ballot  if  the  party  fails  to  ad- 
just their  differences.  At  all  events,  with  these  two  decisions, 
which  have  never  been  expressly  overruled  or  adversely 
commented  upon  by  this  court,  upholding  its  conclusion,  the 
district  court  was  justified  in  following  them.  It  might  well 
as  in  fact  it  did,  and  as  is  the  duty  of  inferior  courts,  leave 
to  the  tribunal  of  last  resort  the  initiative  in  definitely  an- 
nouncing a  doctrine  contrary  to  its  own  previous  rulings. 

Though,  ns  already  intimated,  this  court  has  not  expressly 
d(  cidcd  that  the  doctrine  of  the  foregoing  cases  is  no  longer 
applicable  under  the  statute  as  it  now  stands,  still  in  a  num- 
ber of  decisions  it  has  assumed  jurisdiction  to  settle,  and  has 
settled,    fimilar    party    disputes    under    authority    of    the 
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amended  section  13  of  the  Anstralian  ballot  act  passed  in 
1897.  Session  Liws  1897, 154.  That  amendment  provides 
that  the  officer  with  whom  the  original  certificate  of  nom- 
inations is  filed  shall  pass  npou  the  validity  of  all  objections, 
whether  of  form  or  substance.  A  practical  construction  has 
been  by  ns  given  to  this  section  authorizing  the  filing  officer 
in  the  first  instance,  and  the  courts  upon  review,  to  deter- 
mine the  regularity  of  party  conventions  and  the  claims  of 
rival  factions  of  the  same  political  party  to  have  their  nom- 
inees placed  on  the  official  ballot.  This  was  done  in  the  fol- 
lowing, among  other,  cases:  Leighton  v.  Bates^  24  Colo.  303; 
Liggett  v,  Bates^  24  Colo.  314;  Whipple  v.  Owen,  24  Colo. 
319;  McCoach  v.  Whipple,  24  Colo.  379;  Whipple  v.  Broad, 
25  Colo.  407;  Whipple  v.  Wheeler,  25  Colo.  421. 

It  is  trae  that  consent  of  parties  does  not  confer  jurisdic- 
tion of  the  subject  matter,  neither  will  it  necessarily  invoke 
the  discretion  which  this  court  has,  under  the  statute,  to  re- 
view judgments  of  the  inferior  courts  in  election  cases,  but  it 
should  be  said  that  in  none  of  these  later  cases  was  the 
power  of  the  court  mooted,  nor  was  our  attention  called  to 
these  former  decisions.  Neither  party  relied  upon  the  doc- 
trine of  the  earlier  cases,  but  both  urged  the  court  to  settle 
their  disputes.  The  practice  has  thus  grown  up  of  entertain- 
ing such  applications.  To  such  an  extent  has  it  been  encour- 
aged that  it  may  almost  be  said  that  political  parties  have 
rightly  rested  upon  the  belief  that  courts  would  determine 
such  matters,  and,  except  for  extraordinary  reasons,  we 
ought  not  now  to  depart  from  what  seems  to  be  considered 
the  established  practice,  though,  in  my  judgment,  it  should 
never  have  been  adopted. 

We  have,  therefore,  particularly  as  both  parties  strenu- 
ously urge  us  to  do  it,  concluded  to  settle  the  controversy 
between  these  rival  factions.  Fully  aware  of  the  bitterness 
which  disputes  of  this  sort  engender,  and  conscious  of  the 
futility  of  the  attempt  to  satisfy  contestants  or  allay  the  par- 
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tisan  strife  out  of  which  their  difiFerences  spring,  we  shall 
dispose  of  this  case,  just  as  we  do  other  questions,  solely  as 
we  believe  the  facts  and  the  law  require.  The  conclusion 
reached  by  the  district  court  was  after  both  sides  had  intro- 
duced voluminous  testimony  in  support  of  their  respective 
claims,  and  that  tribunal  made  findings  of  fact,  set  forth  in 
the  statement,  which,  if  sustained  by  the  evidence,  as  a  care- 
ful examination  of  the  record  satisfies  us  that  in  substance 
they  are,  compel  a  decision  in  favor  of  the  Maloney  faction. 
The  principal  and  fundamental  question  is,  which  of  the 
two  nominating  conventions  was  the  regular  one?  This  is 
controlling,  for  we  have  held  that  that  one  of  two  or  more  rival 
nominating  conventions  which,  according  to  the  usages  of 
the  party  and  fair  dealing,  is  the  regular  one  is  entitled  to 
have  its  nominees,  to  the  exclusion  of  the  lists  of  the  rival 
factions,  appear  upon  the  official  ballot.  And  if  neither  con- 
vention is  in  all  respects  regular,  then  the  inquiry  is,  which 
more  nearly  approaches  regularity  or  which  was  organized 
and  conducted  more  in  consonance  with   the  principles  of 

honesty  and  good  faith  which  should  govern  men  in  the  or- 
dinary business  relations. 

We  take  it  to  be  incontestable,  under  the  evidence,  that» 
according  to  the  rules  and  customs  of  the  Democratic  party 
in  this  state,  the  county  central  committee  of  the  Democratic 
party  of  this  county,  of  which  it  has  been  found  by  the  court 
that  Maloney  was  chairman,  had,  in  the  absence  of  a  sur- 
render of  that  power,  authority,  through  its  chairman,  to 
call  a  county  convention  and  the  primary  elections  for  the 
selection  of  delegates  thereto,  and  that,  had  not  such  author- 
ity been  surrendered  by  the  committee,  its  chairman  is  au- 
thorized to  prepare  a  temporary  roll  call  of  delegates  elected 
at  the  primaries  and  entitled  to  vote  upon  the  question  of 
the  temporary  or  preliminary  organization  of  the  conven- 
tion. 

It  may  be  said  that  the  county  central  committee  may 
not  surrender  this  power,  but  for  the   purposes  of  this  opin- 
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ion,  assaming,  bat  not  deciding,  that  it  might,  let  U8  inquire 
what,  in  fact,  it  purported  to  do.  It  appears  that  both  coun- 
ty central  committees  of  the  factions,  each  claiming  to  rep- 
resent the  Democratic  party  of  the  county,  agreed  to  surren- 
der to  a  so-called  peace  committee  their  power  over  and  con- 
cerning the  calling  and  holding  of  primary  elections  and  the 
county  convention.  At  least,  they  agreed  to  appoint  this 
committee  and  confer  upon  it  this  power  to  be  exercised 
upon  certain  prescribed  conditions. 

Were  it  necessary,  we  should  not  hesitate  to  say  that  the 
resolution  of  the  state  convention  held  in  June  is  not  com- 
prehensive enough  to  include  the  things  which  this  peace 
committee  assumed  to  do,  but  that  is  not  important  here.  It 
is  sufficient  to  say  that,  whatever  powers  the  peace  commit- 
tee had,  it  got  from  the  rival  factious  themselves  as  a  result 
of  their  voluntary  agreement,  and  the  limit,  extent  and  na- 
ture of  the  powers  which  the  committee  possessed  are  evi- 
denced and  measured  exclusively  by  the  written  agreement 
under  which  it  was  appointed,  and  in  accordance  with  which 
it  was  required  to  act. 

By  the  terms  of  this  agreement,  the  returns  of  the  elec- 
tion judges  presiding  at  the  primaries  were  to  be  made  to  a 
designated  person,  and  were  to  be  canvassed  and  a  temporary 
roll  call  of  the  county  convention  made  up  by  the  peace 
committee  proper,  consisting  of  five  members,  with  the  ad. 
dition  thereto  of  Thomas  J.  Maloney  as  the  sixth  member, 
and  this  committee  thus  composed  of  six  persons,  had  the 
power  of  a  returning  board.  That  is  to  say,  the  returns  were 
to  be  canvassed,  and  the  roll  call  made  up,  by  not  less  than 
four  of  the  six  members.  That  this  committee  could  act 
only  by  a  majority  vote  is  clear  on  principle,  and  such  is  the 
authority.    Liggett  v.  Orr^  25  Colo.  462. 

It  is  uncontradicted  that  the  roll  call  was  not  made  up  by 
the  requisite  majority  of  this  committee,  and  that  the  alleged 
foil  call  prepared  under  the  direction  of  Judge  Adair  Wilson, 
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as  chairman,  had  no  foundation  in  fact,  and  was  in  violation 
of  the  peace  committee's  agreement,  and  lacked  its  oauthori- 
zation. 

The  court  in  its  findings  has  said  that  three  of  the  mem- 
bers made  up  the  roll;  but  while  not  of  any  particular  con- 
sequence, yet,  according  to  the  evidence  of  Judge  Wilson 
himself,  its  chairman,  this  roll  call  was  not,  so  far  as  he 
knew,  agreed  upon  by  either  of  his  colleagues,  though  it 
does  appear  that,  by  their  conduct,  two  others  acquiesced 
therein.  Indeed,  he  himself  never  verified  it.  He  ordered 
his  secretary  to  prepare  it  on  a  certain  principle,  and  he  as- 
sumed that  his  instructions  were  observed,  though  be  did 
not,  as  a  fact,  know  that  they  were.  It  makes  no  difiFerence, 
however,  in  the  principle  involved'  whether  the  roll  call  was 
made  up  by  only  one,  or  by  three,  members  of  the  commit- 
tee.   In  either  case  it  was  not  authoritative  or  binding. 

It  needs  no  argument  to  show  that  this  provision  for  the 
making  of  the  roll  call  was  plainly  the  most  vital  part  of  the 
agreement,  for  the  roll  call  was  the  controlling  thing,  irre- 
spective of  the  temporary  officers  of  the  convention.  The 
delegates  who  might  participate  in  the  temporary  organiza- 
tion and  the  selection  of  a  committee  on  credentials,  and 
whose  votes  would  decide  the  various  contests  relating  to 
membership,  would  be  able  absolutely  to  determine  the  com- 
plexion of  the  convention. 

This  agreement  further  provided  that  the  convention 
should  be  called  to  order  by  Thomas  J.  Maloney  as  chair- 
man of  the  county  central  committee.  It  may  be  said  that 
this  was  not  very  essential,  since  the  temporary  officers  were 
to  be  selected  by  three  out  of  five  members  of  the  committee, 
and  the  roll  call  was  to  be  prepared  by  a  majority  of  the  six. 
However  this  may  be,  the  committee  conld  not  disregard  one, 
and  insist  upon  the  binding  force  of  another,  part  of  the 
compact.  So,  when  the  attempt  was  made  by  Judg^  Wilson 
to  organize  this  convention  upon  a  temporary  roll   call   pre- 
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pared  in  direct  violation  of  the  terms  of  the  agreement  under 
which  only  the  peace  committee  had  any  power  to  act,  no 
regularity  attached  to  the  convention  thus  brought  into  be- 
ing, and  the  proceedings  of  such  body  cannot  be  said,  in  any 
proper  sense,  to  represent  the  Democratic  party. 

It  is  only  just  to  say  that  Judge  Wilson,  in  his  testimony 
does  not  pretend  that  his  act  was  authorized,  or  that  he  pos- 
sessed any  power  to  organize  the  convention,  or  prepare  a 
roll  call  of  its  members.  He  was  not  a  delegate, — not  even 
a  voter  in  Arapahoe  county.  He  did  what,  in  the  delicate 
and  embarrassing  circumstances,  seemed  to  him  was  neces- 
sary to  prevent  a  bolt  or  disruption  of  the  county  organiza- 
tion, trusting  to  the  state  convention  to  ratify  his  acts  if  the 
matter  came  before  that  body.  Unfortunately,  the  state 
convention  never  had  occasion  to  consider  them,  for  no  con- 
testing delegations  from  Arapahoe  county  appeared. 

It  is  further  urged  that  Maloney's  refusal  to  open  the 
doors  of  the  theater  gave  to  any  delegate  power  to  call  the 
convention  to  order.  Maloney  had  the  right  to  exclude  from 
the  meeting  place  those  not  holding  proper  credentials,  and 
to  prevent  the  assembling  of  a  convention  thereat  other  than 
the  one  called.  But  if  he  was  wrong  in  not  sooner  opening 
the  doors,  that  is  not  important,  for  after  they  were  opened, 
the  procedure  leading  up  to  the  pretended  organization  in 
the  hall  was  repeated  in  the  theater. 

With  the  terms  of  this  agreement  thus  disregarded  by  the 
Speer  faction,  what  then  were  the  powers  of  the  county  cen- 
tral committee  of  which  Maloney  was  chairman,  and  what 
the  power  of  that  chairman  in  and  about  the  organization  of 
a  convention,  whose  delegates  were  elected  and  had  assem- 
bled pursuant  to  his  call?  Certainly,  as  we  have  said,  the 
Speer  faction  cannot  insist  upon  the  binding  force  of  one 
provision  of  the  agreement  and  disregard  another,  and  when 
the  Maloney  faction  discovered  that  the  agreement  in  its 
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essential  provision  was  disregarded  by  the  rival  faction,  tbe 
county  central  committee  of  which  Maloney  was  chairman 
had  the  right  to  resume  and  take  unto  itself  the  power  which 
it  had  delegated  to  the  peace  committee  to  be  exercised  only 
in  a  certain  way,  and  he,  as  the  chairman,  might  reclaim  the 
power  which  was  his  before  the  agreement  was  made. 

But  it  may  be  said  that  this  conclusion  follows  provided 
only  the  committee  of  which  Maloney  was  chairman  was  tbe 
regular  county  central  committee,  and  involves  the  assump- 
tion of  the  proposition  in  controversy.  To  this  we  reply 
that  the  court,  in  its  findings,  declared  that  Maloney  was  the 
chairman  of  the  county  central  committee.  This  implies 
that  the  committee  of  which  he  Was  chairman  was  the  regu- 
lar committee;  and  if  this  is  so,  clearly  the  convention  could 
be  organized  under  its  direction.  If,  however,  such  finding 
be  not  attended  with  this  result,  and  if  the  agreement  under 
which  the  peace  committee  acted  was  still  in  force  after  its 
palpable  violation  by  the  Speer  faction,  then,  according  to 
its  very  terms,  Maloney  had  the  right,  as  chairman  of  the 
county  central  committee  under  whose  call  the  convention 
assembled,  to  call  it  to  order,  and  would  have  that  right,  and 
be  invested  with  the  power,  merely  because  he  was  chair- 
man,  Moreover,  we  have  held  in  other  cases,  and  it  appears 
to  be  the  practice  of  the  Democratic  party  according  to  the 
uncontradicted  evidence  in  the  case,  that  the  chairman,  with 
power  to  call  a  convention  to  order,  has  the  power  to  make 
up  a  temporary  roll  call  which  cannot  be  changed  until  such 
organization  is  perfected.  But  if  we  continue  to  assume 
that  the  peace  committee's  agreement  was  still  effective,  that 
part  which  provided  for  the  making  of  the  roll  call  was  inop- 
erative because  of  the  inability  of  its  members  to  agree.  It 
must  follow,  in  that  event,  that  the  roll  call  should  be  made 
by  the  ofScer  who,  in  the  absence  of  some  valid  agreement 
susceptible  of  enforcement  otherwise  providing,  would  pos- 
sess such   authority.     Undoubtedly  Maloney,  the  chairman 
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of  the  county  central  committee  under  whose  call  the  dele- 
gates appeared,  was  that  person.  The  temporary  roll  call, 
therefore,  made  up  by  him  under  the  authority  of  the  county 
central  committee  which  he  represented,  was  the  only  one 
that  has  auy  legal  basis. 

Let  us  pursue  the  argument  a  little  further.  If  the  peace 
committee,  as  the  agent  of  the  parties  constituting  it,  had  the 
authority  to  call  and  organize  a  county  convention,  as  peti- 
tioners assert,  it  could  do  so  only  by  observing  the  terms  of 
the  grant  which  was  the  source  of  its  power,  and  when  it 
failed  or  refused  to  be  governed  by  that  instrument  the 
agreement  was  at  an  end,  and  the  committee  which,  or  per- 
son who,  in  the  absence  of  a  lawful  agreement  otherwise 
providing,  had  the  power  originally,  became  reinvested  with 
it.  Failing  to  comply  with  these  conditioDS,  the  peace  com- 
mittee's authority  ceased,  and  that  authority  might  be  re- 
sumed by  those  from  whom  it  came.  Certainly,  if  the  county 
central  committee  could  delegate  to  the  peace  committee 
authority  to  call  and  organize  a  convefition,  it  could,  if  its 
agent  were  guilty  of  bad  faith  or  palpably  violated  material 
regulations  agreed  upon,  resume  the  power  thus  delegated. 

It  appears  from  the  findings  of  the  trial  court  that  Ma- 
loney, as  chairman  of  the  committee,  and  as  the  officer  mak- 
ing the  call,  called  the  convention  to  order  upon  the  roll  call 
which  he  himself  had  prepared,  and  that  afterwards  this 
temporary  roll  call  was  made  the  permanent  one  of  the  con- 
vrention. 

From  the  foregoing  it  would  seem  clear  that  the  conven- 
tion held  at  the  Broadway  theater  and  called  to  order  by 
Maloney  was  the  regular  convention  of  the  party,  and  its 
nominees  entitled  to  a  place  on  the  official  ballot. 

2.  It  is  said,  however,  by  counsel,  and  authorities  are 
cited  in  support  of  the  contention,  that  a  majority  of  the  del- 
egates duly  elected  to  a  convention  constitute  the  regular 
convention,  and  are  entitled  to  control  its  proceedings.    In 
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this  connection  it  is  said  that  when  Mr.  Bottom  assumed  to 
adjourn  the  convention  from  the  Broadway  theater  to  the 
Coliseam  hall  a  majority  of  the  delegates  repaired  thither 
and  participated  in  the  convention  there  held;  and  there- 
fore, irrespective  of  the  irregularities  that  may  have  attended 
its  organization  upon  a  roll  call  made  up  in  express  violation 
of  the  terms  of  the  agreement  constituting  the  peace  com- 
mittee, the  action  of  that  convention  should  be  stamped  with 
regularity  because  a  majority  of  the  delegates  participated. 

In  the  first  place,  it  is  doubtful,  as  a  general  proposition, 
if  the  chairman  of  a  convention  has  the  power,  without  sub- 
mitting the  question  to  a  vote  of  the  convention  itself,  to 
adjourn  it  to  some  other  place  or  time.  If  he  does  possess 
such  arbitrary  power,  how  completely  a  convention  might  be 
subject  to  the  whim  or  caprice  of  its  presiding  officer  I  We 
pass  that  by,  however,  as  not  very  important  here,  and  re- 
mark that  the  assertion  that  a  majority  of  the  delegates  duly 
elected  participated  in  the  Coliseum  hall  convention  assumes 
the  very  proposition  in  question  without  proof  in  the  record 
to  support  it. 

It  is  probably  true  that  a  majority  of  those  appearing 
upon  the  roll  call  as  prepared  by  Judge  Wilson  did  go  to  the 
Coliseum  hall,  but  the  fact  that  their  names  appeared  there- 
upon is  not  even  prima  facie  evidence  of  the  validity  of 
their  claim  to  be  delegates;  and  the  fact  that  afterwards 
they  organized  themselves  into  a  convention  which  con- 
ducted its  proceedings  at  Coliseum  hall,  and  which  may  have 
given  seats  to  a  majority  of  those  whose  names  appeared 
upon  that  roll  would  not,  in  the  absence  of  a  contest  by 
others  claiming  the  right,  be  conclusive,  or  any,  evidence 
thereof.  It  must  be  remembered,  also,  that  the  election  of  a 
large  number,  if  not  a  majority,  of  thMe  who  sat  as  delegates 
in  Coliseum  hall,  was  contested  and  protests  duly  filed  by 
the  Maloney  faction,  upon  the  grounds,  inter  alia,  that  the 
rules   for  conductin<^  the   primaries  were   violated    by  the 
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Speer  faction.  These  rales  provided  that  only  a  certain 
kind  of  paper  should  be  used  for  ballots,  and  that  the  police 
of  Denver,  supposed  to  be  friendly  to  the  Speer  faction,  aad 
the  sheriff's  officers,  partisans  of  Maloney,  should  not  take 
part  in  the  election.  That  both  regulations  were  violated  by 
the  Speer  faction  is  clear.  It  is  not  true,  therefore,  that  a 
majority  of  those  entitled  to  participate  in  the  temporary 
organization  of  the  convention  left  with  the  Speer  faction, 
and  the  mere  fact  that  a  majority  of  those  claiming  to  be  del- 
egates may  have  participated  in  the  Coliseum  hall  conven- 
tion is  not  sufficient  to  take  from  the  Broadway  theater 
convention  the  distinction  of  regularity  arising  from  its 
proper  organization.  This  court  has  held  that  where  a  con- 
vention has  been  duly  called  to  order  by  the  person  having 
the  power  to  do  so,  and  the  convention  has  been  organized 
by  him,  such  a  convention  is  the  regular  one,  though  a  ma- 
jority of  those  elected  delegates  to  it  may  not  participate 
therein.     Whipple  v.  Broad,  supra, 

3.  It  is  further  said  that  if  the  Maloney  convention  was 
at  one  time  regular,  it  is  so  no  longer  by  reason  of  certain 
acts  of  those  who  participated  in  it,  and  that  thereby  the 
Broadway  convention  itself  is  estopped  to  assert  that  regular- 
ity, and  its  nominees  are  estopped  to  insist  upon' the  claim  of 
being  the  regular  nominees  of  the  party.  As  stated  by  coun- 
sel, the  contention  is  that  this  estoppel  arises  because  the 
members  of  the  Coliseum  meeting  were  led  to  believe  that 
the  Broadway  convention  would  not  nominate  a  ticket,  and 
this  belief  was  brought  about  by  the  fact  that  the  Broadway 
convention  adjourned,  and  thereafter  all  its  members  took 
part  in  the  rival  convention;  that  a  committee  of  the  Broad- 
way convention,  with  power  either  to  ratify  the  action  of  the 
Coliseum  convention,  or  to  take  such  action  as  it  saw  fit,  par- 
ticipated in  the  rival  convention;  that  while  the  Coliseum 
convention  was  adjourned  from  the  7th  to  the  19th  of  Sep- 
tember, the    Broadway    convention    took  no  action  in  the 
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meantime,  and  when  the  Coliseum  convention  finally  ad- 
joamed,  about  the  20th  of  September,  the  Broadway  conven- 
tion did  not  reconvene  until  the  27th,  and  that  the  latter,  as 
a  convention,  did  not  nominate  any  candidate  for  office, 
though  it  pretended  to  do  so  by  a  committee,  which  the 
statute  sanctions.  Its  silence  and  apparent  acquiescence  in 
the  action  of  the  Coliseum  convention,  it  is  said,  induced  the 
state  convention  of  the  party  to  recognize  the  regularity  and 
due  organizatioA  of  the  Coliseum  convention. 

There  are  several  conclusive  answers  to  this  contention. 
Under  the  facts,  this  is  not  a  controversy  to  which  the  state 
organization  is  a  party,  or  in  which  its  voice  is  authorita- 
tive. We  have  held  that,  in  the  absence  of  a  contest  before 
it,  the  decision  of  a  state  convention  in  admitting  delegates 
from  a  convention  of  a  subordinate  division  of  the  party  is 
not  decisive  of  anything,  but  that  the  regularity  of  the  con- 
vention of  the  subordinate  division  is  to  be  determined  ir- 
respective of  such  action  of  the  state  convention.  Twonibly 
V.  Smith,  25  Colo.  425. 

And  if  the  different  divisions  are  thus  independent,  the 
Maloney  faction  might  approve  of  what  the  other  did  in  so 
far  as  concerns  the  sending  of  delegates  to  the  state  conven- 
tion, and  reserve  to  itself  the  right  to  nominate  tickets  in 
the  divisions  of  the  party  known  as  the  county  and  judicial 
district.  Maloney  testifies  that  the  Broadway  convention 
refrained  from  sending  delegates  to  the  state  convention  in 
the  interests  of  party  harmony.  Having  tried  to  have  the 
June  convention  determine  the  factional  fight,  with  the  re- 
sult that  that  body  refused  to  do  so,  this  wing  of  the  party 
was  strictly  within  its  legal  right  when  it  submitted  to  the 
county  the  adjustment  of  the  controversy  that  had  divided 
the  local  party  into  two  contending  factions. 

The  writer  of  this  opinion  did  not  concur  in  the  Twombly 
decision,  but,  as  he  has  had  occasion  heretofore  to  say,  he 
believes  that  the  doctrine  stare  decisis  is  particular  applica* 
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ble  in  controversies  of  a^  political  nature,  and  does  not  be- 
lieve that  the  principles  of  a  decision  on  such  a  controversy 
pronounced  at  one  election  should  be  changed  when  similar 
conditions  prevail  at  a  succeeding  election.  If  the  doctrine 
was  good  then,  it  is  good  now,  and  should  be  enforced,  and 
whatever  may  have  been  his  opinion  once,  now  that  this 
court  has  ruled  against  him,  he  is  not  disposed  in  cases  like 
this  to  upset  previous  well  considered  decisions. 

The  action  of  delegates  of  a  convention,  acting  in  their 
individual  capacity,  in  taking  part  in  a  rival  convention, 
will  not  bind  the  convention  itself.  As  a  matter  of  fact, 
delegates  who  recognized  the  Broadway  convention,  and 
thareaf  ter  entered  the  Coliseum  convention,  did  so  protest- 
ing that  they  did  not  recognize  the  regularity  or  legality  of 
the  latter.  But  what  is  more  to  the  point,  there  is  no 
proof,  although  the  assertion  is  made,  that  the  Broadway 
convention,  as  organized  by  Maloney,  dissolved  or  disband- 
ed and  went  in  a  body  to  the  Coliseum  hall  convention,  or 
that  more  than  a  few  members,  much  less  than  a  majority, 
ever  attended  its  meetings.  On  the  contrary,  when  the 
Broadway  body  did  adjourn  on  the  day  when  it  was  regu- 
larly called  to  meet,  it  did  so,  not  finally,  but  subject  to  the 
call  of  its  chairman,  and  before  such  adjournment  appointed 
a  committee  with  power  to  ratify  the  actions  of  the  Coliseum 
hall  convention  or  to  take  such  action  as  it  saw  fit.  This  was 
notice  of  an  emphatic  kind  to  the  Coliseum  convention  that 
the  Broadway  convention  asserted  its  regularity,  and  did  not 
intend  by  that  act  to  abrogate  its  power,  or  acquiesce  in  the 
proceedings  of  the  Coliseum  hall  convention. 

The  Broadway  convention  afterwards  did  duly  assemble, 
in  pursuance  of  previous  authority,  and  appointed  a  com- 
mittee to  make  nominations,  which  action  was  in  accordance 
with  an  express  provision  of  the  statute.  Even  if,  on  the  day 
of  original  meeting,  it  had  surrendered  its  power  to  make 
nominations  to  the  committee  which  it  appointed  before  it 
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adjourned,  that  committee,  instead  of  ratifying  or  approving 
of  the  action  of  the  Coliseum  hall  convention,  did  not  see  fit 
to  exercise  the  power  at  all,  but  reported  to  its  principal  (the 
convention)  on  the  day  of  its  reassembling  that  it  would  not 
take  to  itself  that  responsibility,  and  thereupon  the  conven- 
tion resumed  the  power  previously  delegated  and  afterwards 
conferred  it  on  a  new  committee  which  proceeded  to  act. 
So  that,  as  already  held  by  this  court  in  another  case,  even  if 
the  Broadway  convention  on  the  day  of  its  original  meeting, 
had  expressly  approved  of  the  action  of  the  Coliseum  con- 
vention, and  had  expressly  ratified  all  its  acts,  still,  by 
further  providing  for  a  subsequent  meeting  at  the  call  of  its 
chairman,  it  thereby  reserved  .to  itself  the  power  to  repudiate 
that  action,  and  might  thereafter  altogether  rescind  its 
former  doings.  When  it  provided  for  adjournment,  this  car- 
ried with  it  notice  to  all  the  world  that  the  convention  at  its 
adjourned  meeting  might  undo  all  that  was  done  at  its  first, 
meeting,  and  at  this  adjourned  meeting  other  and  entirely 
different  action  might  lawfully  be  taken.  Phillips  v.  Smith, 
25  Colo.  398. 

But,  in  addition  to  all  this,  it  is  well  settled  that  there  can 
be  no  estoppel  unless  the  party  asserting  it  has  been  injured, 
or  has  done  something,  or  omitted  to  do  something,  which  he 
would  not  have  done,  or  omitted  to  do,  had  it  not  been  for 
the  inequitable  conduct  of  which  complaint  is  made.  There 
is  not  any  evidence  in  this  case,  nor  was  there  any  such  claim 
in  argument,  that  the  Coliseum  hall  convention  did  anything 
diflFerent  from  what  it  would  have  done  had  it  not  been  for 
the  action  of  the  Broadway  convention.  On  the  contrary, 
those  claiming  to  be  delegates  who  left  the  Broadway  theater 
and  went  to  the  Coliseum  hall,  went  there  for  the  express 
purpose  of  electing  delegates  to  a  state  convention,  which 
was  done,  and  thereafter  at  an  adjourned  meeting  met  for 
the  avowed  purpose  (which  was  accomplished)  of  nominat- 
ing a  county  and  judicial  ticket.     So  far  from  a  claim  being 
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made  that  a  course  was  pursued  different  from  that  which 
would  have  been  taken  had  it  not  been  for  the  alleged  in- 
equitable conduct  of  the  Broadway  convention,  the  very  con- 
trary appears.  That  is  to  say,  the  very  thing  was  done  by  the 
CToliseum  hall  convention  which  the  delegates  sitting  therein 
intended  to  accomplish  when  they  left  the  Broadway  theater. 
There  is  no  claim,  nor  is  there  any  proof,  that,  so  far  as  the 
county  and  judicial  tickets  are  concerned,  had  the  Coliseum 
hall  convention  supposed  that  the  Broadway  convention  was 
intending  to  nominate  ii  ticket,  the  former  would  not  have 
nominated  a  ticket,  or  that  it  would  not  have  nominated  the 
very  persons  whose  names  appear  upon  their  certificates. 

Oar  conclusion  is  that  the  Broadway  theater  convention 
was  the  regular  convention  of  the  Democratic  party  in  this 
county,  that  it  retained  that  regularity  throughout  its  pro- 
ceedings, and  that  the  convention,  as  such,  not  only  did  not 
abrogate  its  power,  or  by  reason  of  its  actions  surrender  to 
the  Coliseum  hall  convention  its  prerogatives,  but  that  it  ex- 
pressly, both  by  conduct  and  resolution,  declared  to  all  who 
were  interested  in  its  proceedings,  its  paramount  right  of 
being  the  regular  Democratic  convention,  and  the  Coliseum 
hall  convention  was  duly  apprised  of  that  claim,  and  was  not 
in  any  respect  misled  or  injured,  by  its  acts. 

It  follows  that  the  judgment  of  the  district  court  should 

be  set  aside,  and  judgment  will  be  entered  here  ordering  the 

county  clerk  not  to  print  upon  the  official  ballot  the  ticket 

nominated  by  the  Coliseum  hall  convention  as  the  ticket  of 

the  Democratic  party,  or  its  nominees,   but  he  is  hereby 

ordered  to  print  upon  such  ballot,  as   the   nominees  of  the 

Democratic  party,  of  this  county  and  the  second  judicial 

district,  the  list  of  nominees  heretofore  certified  to  him  as 

the  nominees  of  the  Broadway  convention.  The  parties  are 
to  pay  their  own  costs  in  this  court,  and  in  the  court  below 
the  costs  are  to  be  taxed  to  the  petitioner  here. 

Judgment  reversed. 
Mr.  Justice  Goddard  not  participating. 
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[No.  4276.] 

Gebrt  et  al.  v.  Beckwith,  Secbetary  op  State. 

1.  Elbotions— Political  CoirvEirrioNa — Preliminary  Roll  Call. 

The  chairman  of  the  committee  whose  duty  it  is  to  call  a  convention 
of  a  political  party  in  a  judicial  district,  with  the  co-operation  of  his 
committee  has  authority  to  prepare  a  preliminary  roll  call  for  the  tem- 
porary organization  of  the  convention. 

2.  Same — Protest. 

Where  a  protest  was  filed  to  the  seating  of  a  county  delegation  in  a 
judicial  district  convention  but  no  contesting  delegation  appeared  and 
the  protest  did  not  attack  the  regularity  of  the  county  convention  send- 
ing such  delegation  but  merely  set  forth  certain  alleged  irregularities 
that  occurred  at  some  of  the  precinct  primaries  that  sent  delegates  to 
the  county  convention  and  the  delegation  was  duly  accredited  by  cer- 
tified credentials  from  the  county  convention,  the  chairman  of  the 
judicial  district  committee  correctly  placed  such  county  delegation  on 
the  preliminary  roll  call  of  the  judicial  district  convention. 

3.  Same— CoNTRSTiNG  Delegations. 

Where  two  sets  of  delegates  from  the  same  county  claimed  seats  in 
a  judicial  district  convention,  and  each  set  presented  credentials  regu- 
lar on  their  face  and  each  purporting  to  be  from  the  regular  county 
convention  and  a  decision  of  the  matter  involved  the  determination  of 
which  county  convention  was  the  regularly  organized  convention  of  the 
party,  the  chairman  of  the  judicial  district  committee  properly  refused 
to  place  either  set  on  the  preliminary  roll  call  and  left  the  question  to 
be  determined  by  the  convention. 

4.  Same— -Temporary  Organization. 

In  proceeding  to  the  temporary  organization  of  a  political  conven- 
tion on  a  preliminary  roll  call  prepared  by  the  chairman  of  the  com- 
mittee whose  duty  it  was  to  call  such  convention,  a  motion  made  by  an 
uncontested  delegate,  whose  name  appeared  on  the  roll,  to  place  on  the 
preliminary  roll  one  of  two  sets  of  contesting  delegates  from  a 
county  as  the  regular  delegates  from  that  county,  was  properly  ruled 
out  of  order  by  the  chairman,  the  committee  having  made  a  prelimi- 
nary roll  call  it  was  its  province  to  perfect  the  temporary  organiza- 
tion upon  that  roll  call. 

Review  from  the  District  Court  of  Arapahoe  County. 

Mr.  Chas.  J.  Hughes,  Jr.,  for  petitioners. 
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Mr.  S.  D.  Walling  and  Mr.  T.  J.  O'Donnell  for  respon- 
dent. 

Per  Curiam, — This  case  is  brought  here  from  the  district 
conrt  of  Arapahoe  county,  and  presents  a  controversy  be- 
tween the  petitioners  and  Hon.  Theron  Stevens  and  Samuel 
G.  McMuUin,  respecting  the  right  to  the  nomination  for  the 
offices  of  district  judge  and  district  attorney,  by  the  Demo- 
cratic party,  within  and  for  the  seventh  judicial  district. 
The  facts  upon  which  the  conteijtion  arises  are  in  substance 
as  follows: 

A  convention  to  nominate  candidates  for  the  office  of  dis- 
trict judge,  and  district  attorney,  on  the  Democratic  ticket, 
within  and  for  the  seventh  judicial  district,  was  called  by 
the  regularly  and  duly  authorized  officers  of  the  Democratic 
party,  to  meet  at  the  town  of  Montrose,  on  September  8, 
1900.  The  delegates  to  be  elected  to  this  convention  were 
apportioned  to  the  several  counties  included  in  said  district 
as  follows:  Ouray  eleven,  San  Miguel  ten,  Montrose  six, 
Delta  five,  Ounnison  nine,  Hinsdale  three,  and  Mesa  eight. 
Prior  to  the  meeting  of  the  convention,  the  credentials  of 
these  respective  delegations  were  presented  to  A.  F.  Beeves, 
chairman  of  the  judicial  committee;  from  which  it  appeared 
that  uncontested  delegations  were  elected  from  Delta,  Gun- 
nison, Montrose  and  San  Miguel.  Two  sets  of  delegates 
were  elected  from  Mesa.  A  protest  was  filed  with  the  com- 
mittee against  the  seating  of  the  Ouray  and  Hinsdale  dele- 
gations. The  committee  placed  upon  the  preliminary  or 
temporary  roll  call  these  uncontested  delegations,  and  also 
the  Ouray  county  delegates,  who  were  favorable  to  Steipens 
and  McMuUin,  and  the  Hinsdale  delegates,  who  were  favor- 
able to  petitioners;  but  refused  to  place  thereon  either  dele- 
gation from  Mesa  county.  The  roll  thus  prepared  contained 
the  names  of  nineteen  delegates  favorable  to  petitioners,  and 
twenty-five  favorable  to  Stevens  and  McMullin.   Mr.  peeves, 
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chairman  of  the  judicial  committee,  at  the  time  and  place 
specified  in  the  coll,   called  the   convention  to  order.     Mr. 
Taylor  and  Mr.  Omland  were  placed  in  nomination  for  tem- 
porary chairman.     During  the  roll  call  on  the   election  of 
temporary  chairman  Mr.  Fitzgerald,  an  uncontested  delegate 
from  San  Miguel  county,  moved  that  the  regular  delegation 
known  as  the  White  delegation  from  Mesa  county,  be  recog- 
nized in  the  temporary  organization.   This  motion  the  chair- 
man ruled  out  of  order,   and   refused  to  put  the   motion; 
whereupon  Mr.  Fitzgerald  appealed  from  the  decision  of  the 
chair.     As  to  what  then  occurred,  the  testimony  is  conflict- 
ing, that  of  petitioners  being  to  the  effect  that  the  chair 
ruled  the  appeal  out  of  order,  and  refused  to  put  the  motion, 
whereupon  Fitzgerald  put  the  motion,  and  declared  it  car- 
ried.    Oil  the  other  hand,  the  testimony  of  respondent  is  to 
the  effect  that  the  appeal  from  the  decision  of  the  chair  was 
not  seconded  or  put,  or  any  vote  taken  thereon.     The  court 
below  found  in  favor  of  the  contention  of  respondent,  that 
the  appeal  was  not  put  before  the  house.     During   the   roll 
call  Mr.  Taylor's  name  was  withdrawn,  and  the  roll  call  pro- 
ceeded, resulting  in  the  election  of  Mr.  Omland,  the  remain- 
ing nominee  for  chairman.     At  this  time  it  appears  that  the 
factions  were  practically  separated,  although  remaining  in 
the  same   room,   and   each  perfected  an  organization;  Mr. 
Leach  being  elected  secretary  of  the  Omland  faction,  Mr. 
Taylor  chairman,  and  Mr.  Koppin  secretary  of  the  faction 
favorable  to  petitioners;  eacli  nominated  candidates  for  dis- 
trict judge  and  district  attorney  respectively,  the  Omland 
convention    nominating   Stevens    and    McMullin,   and    the 
Taylor  convention  nominating  the  petitioners. 

The  authority  of  Reeves,  as  chairman,  to  prepare,  with  the 
co-operation  of  the  judicial  committee,  a  preliminary  roll 
call  for  the  temporary  organization  of  the  convention,  and 
to  act  in  perfecting  such  ori;anization,  is  not  disputed; 
but  the  petitioners  claim  that  in  this  instance  the  committee, 
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or  be  aB  chairman,  acted  illegally  and  arbitrarily  in  placing 
upon  such  roll  call  the  eleven  delegates  from  Ouray  county 
who  were  in  favor  of  the  nomination  of  Stevens  and  Mc«- 
MuUin,  and  refusing  to  place  thereon  the  eight  delegates 
from  Mesa  county,  who  were  in  favor  of  the  nomination  of 
Gerry  and  Barnett;  and  that  by  his  arbitrary,  unauthorized 
and  illegal  rulings  as  such  chairman,  seated  in  the  conven- 
tion an  unauthorized  and  contested  delegation  from  Ouray 
county,  and  refused  to  seat  the  duly  and  legally  accredited 
delegation  from  Mesa  county. 

We  do,  not  think  that  the  contention  of  petitioners  is  borne 
out  by  the  testimony.  Prior  to  the  meeting  of  the  conven- 
tion there  was  submitted  to  the  committee  the  credentials  of 
but  one  set  of  delegates  from  Ouray  county.  A  protest  was 
presented  against  the  seating  of  these  delegates,  signed  by 
certain  precinct  committeemen  and  a  Mr.  York,  accompanied 
by  affidavits  setting  forth  irregularities  that  occurred  at  cer- 
tain precinct  primaries  at  which  delegates  to  the  Ouray 
county  convention  were  elected.  No  other  delegation  pre- 
sented credentials  to  the  committee,  or  contested  the  right 
of  those  presenting  credentials  to  a  seat  in  the  convention; 
and  no  question  as  to  the  regularity  of  the  Ouray  county 
convention  or  its  proceedings  was  presented  to  Mr.  Beeves 
or  his  committee;  but,  as  the  court  below  finds,  that:  ''On 
the  one  hand,  he  had  credentials  from  a  county  convention, 
recognized  as  such,  by  those  protesting,  and  against  these 
regular  credentials  he  had  simply  a  protest,  not  a  contest 
carried  up  by  a  contesting  delegation  on  any  point  raised  in 
the  convention  concerning  anything  preceding,  nor  a  contest 
over  anything  done  in  that  convention  concerning  its  organ- 
ization, temporary  or  permanent."  We  also  think  that  it 
correctly  found  that:  "Such  facts  appeared  upon  the  face  of 
the  protest  as  would  and  must  have  excluded  it  from  the 
serious  consideration  as  a  contest  by  Mr.  Beeves  and  his 
committee  in  making  up  the  temporary  roll  call," 
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A  very  different  state  of  facts  was  presented  in  regard  to 
the  Mesa  county  case.  In  this  county  two  county  conven- 
tions were  held  at  the  same  time  and  place,  each  claiming  to 
be  the  regular  convention;  each  elected  delegates  to  the 
judicial  convention.  Each  delegation  presented  to  the  com- 
mittee credentials  regular  on  their  face,  and  each  claimed 
the  right  to  be  seated  in  the  conventibn  as  the  regpilar  dele- 
gation from  that  county.  To  settle  the  rights  of  these  re- 
spective delegations  it  was  necessary  to  determine  which  was 
the  regularly  organized  county  convention;  and  this  inquiry 
involved  the  question  as  to  whether  or  not  Mr.  White,  as 
chairman  of  the  county  central  committee,  or  an  executive 
committee  appointed  on  his  suggestion  and  authorized  to  ap- 
point primary  judges,  notwithstanding  the  county  central 
committee  had  attempted  to  revoke  such  authority,  on  the 
one  hand,  or  the  county  committee  itself,  on  the  other,  had 
the  right  to  appoint  judges  and  conduct  the  precinct  pri- 
maries in  that  county.  We  do  not  think  that  under  these 
circumstances  Mr.  Reeves  acted  illegally  or  arbitrarily  in 
refusing  to  determine  which  of  these  respective  delegations 
had  a  right  to  a  seat  in  the  convention;  and  properly  left 
that  question  to  be  determined  by  the  convention  itself. 

As  above  stated,  the  testimony  as  to  what  occurred  upon 
convening  the  convention,  is  conflicting.  The  court  below 
found  that  during  the  roll  call  for  temporary  chairman,  a 
motion  was  made  to  place  the  White  delegates  from  Mesa 
county  upon  the  temporary  roll  call;  that  the  chair  decided 
the  motion  out  of  order,  from  which  ruling  an  appeal  was 
taken,  but  was  not  put  before  the  house.  We  think  the 
chairman  properly  ruled  the  motion  out  of  order  pending 
the  temporary  roll  call.  He,  and  his  committee,  in  the  ex- 
ercise of  their  authority,  having  made  as  we  have  seen,  a 
proper  temporary  roll  call,  it  was  clearly  within  his  province 
and  authority  to  organize  the  convention  by  the  election  of 
a  temporary  chairman,  in  pursuance  therewith.     As  we  held 
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in  Spencer  v.  Maloney^  et  al,  recently  decided,  such  roll  call 
cannot  be  changed  until  sach  organization  is  perfected.  The 
judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


No.  4285. 

Palmes  v.  Ruland 

1.  EviDKNOB— MnruTss  of  CJoNvicimoN— Partial  Tbanbcbift. 

Where  the  minutes  of  a  political  convention  were  loet  a  partial 
traiifleript  that  waa  ahown  to  contain  everything  that  the  minutea  con- 
tained on  the  queation  of  adjournment  waa  admisaible  in  evidence  to 
ahow  that  the  motion  to  adjourn  mentioned  no  place  for  the  adjourned 
meeting. 

2.  PouTiCAL  Conventions — Adjourned  Mbstino— Place  of  Mebt- 
niG — Power  to  RsaoiND  Formek  Action. 

Where  a  convention  adjourns  to  a  future  day  without  atating  a 
place  of  meeting  the  proper  place  for  meeting  of  the  adjourned  sesaion 
ia  at  the  aame  place  where  the  former  meeting  waa  held.  And  where  a 
convention  after  making  a  nomination  adjourned  to  a  future  day  with- 
out naming  the  place  and  on  that  day  met  at  another  town  and 
attempted  to  rescind  ita  former  action  and  nominated  a  different  person 
for  the  aame  office,  unless  all  the  delegates  were  present  and  partici- 
pated the  latter  nomination  waa  invalid  and  the  former  waa  entitled  to 
be  placed  upon  the  official  ballot. 

Upon  Review  from  the  District  Court  of  Eagle  County, 

Mr.  H.  T.  Sale,  for  petitioner. 

Messrs.  Patterson,  Righabdson  &  Hawkins,  for  re- 
spondent. 

Per  Curiam. — Petitioner  claims  that  at  a  meeting  of  a  del- 
egate convention  of  the  Democratic  party  of  Eagle  county, 
held  at  Oilman,  September  29,  1900,  he  was  nominated  for 
the  office  of  representative  from  that  county  to  the  thirteenth 
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general  assembly. 

That  he  was  placed  in  nomination  before  saoh  convention, 
find  nominated  by  a  unanimous  vote  is  clear.     Whether  or 
not  this  action  was  subsequently  rescinded  is  the  important 
question  to  determine.     It  appears  that  on  Monday,  October 
1st,  a  number  of  the  delegates  participating  in  the  Oilman 
convention  convened  at  Red  Cliff,  and  there  nominated  the 
respondent  Willetts.     Petitioner  claims  that  this  action  was 
without  authority,  for  the   reason  that  the  adjournment  of 
the  convention  at  Oilman  after  his  nomination  was  until 
Monday  following,  at  twelve  o'clock,  without  specifying  any 
place.     For  the  purpose  of  establishing  the  action  of  the  Oil- 
man convention  in  this  respect,  petitioner  offered  in  evidence 
a  copy  of  the  minutes  of  the  secretary,  which  was  refused, 
for  the  reason  that  he  stated  that  the  copy  offered,  though  in 
his  handwriting,  was  not  a  full  and  complete  copy  of  all  the 
proceedings.    It  does  appear  from   his  evidence,  however, 
that  the  copy  offered  was  a  transcript  of  the  proceedings  in 
so  far  as  it  related  to  the  question  of  adjournment.     It  also 
appears  that  the  original  minutes  were  lost,  or  at  least  that 
the  secretary  was  unable  to  find  them.     The  proof  was  suffi- 
cient  regarding  the  loss   of  the   original  minutes  to  admit 
secondary    evidence    regarding    their  contents.     Petitioner 
only  sought  to  introduce  the  copy  in  his  possession  for  the 
purpose  of  showing  what  was  therein  stated  regarding  the 
adjournment.     As  it  appeared  from  the  evidence  of  the  sec- 
retary  that   this  copy  contained  all  which   appeared  in  the 
original  on  this  subject,  it  should  have  been  admitted,  although 
it    was  not  a    complete  transcript    of    the  entire  minutes. 
The  trial  court  found  that  the  Oilman  convention  adjourned 
to  meet  at  Red  Cliff.     The  minutes  on  this  subject  state: 
"Motion.     We  adjourn  until  12  o'clock  noon  on  Monday,  Oc- 
tober 1st.     Carried.     Agreed   to    meet  in   Red  Cliff."    The 
secretary  testified:  "My  recollection  is,  the  motion  to  adjourn 
was  that  we  adjourn  to  12  o'clock  Monday,  October  1st." 
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''Q.     Was  that  carried. 

"A.     Yes,  sir. 

*'Q.    Without  any  amendment? 

"A.    Without  any  amendment,  I  believe." 

When  farther  interrogated  as  to  whether  he  would  state 
positively  that  there  was  not  an  amendment,  he  stated  that 
he  did  not  record  one  on  the  minutes. 

Petitioner,  when  asked  to  state  the  motion  under  which 
the  adjournment  took  place,  stated  that  it  was  in  the  follow- 
ing language:  "I  move  you  that  we  adjourn  until  12  o'clock 
Monday  next." 

Mr.  Buchholz  was  interrogated,  and  answered  as  follows: 

^'Q.  Oan  you  state  from  your  memory  the  motion  that  was 
made  to  adjourn  the  convention? 

''A.    There  was  a  motion  made  to  adjourn. 

''Q.  State  it  as  near  as  you  can, — the  motion  that  was 
made. 

''A.    Well,  I  really  can't  recall  just  how  the  motion  was. 
'Q.     Did  the  convention  adjourn? 
'A.    Yes,  sir. 

"Q.  Did  it  adjourn  to  meet  at  any  other  place  than  Gil- 
man? 

''A.  Why,  I  understood  that  they  were  going  to  meet 
Monday,  at  12  o'clock,  at  Red  Cliff. 

"Q.  When  did  you  understand  that;  at  what  time  did  you 
get  that  understanding,  and  from  whom?  Wasn't  it  after 
the  convention  adjourned,  or  was  it  before? 

'^Objected  to  as  leading.    Objection  sustained. 

"The  Court:  •  Ask  when  he  understood  it? 

"Q.    Was  it  before  or  after? 

*'A.    O,  it  was  about  the  time  of  the  adjournment. 

''Q.  Do  you  remember  whether  there  was  a  motion  made 
there  to  this  effect:  That  the  convention  adjourn  to  meet  at 
the  town  of  Bed  Cliff  on  Monday;  was  there  any  such  mo- 
tion as  that  made? 
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'*A.  Well,  I  think  there  was;  that  there  was  a  motion 
made  to  meet  in  Bed  Cliff. 

''Q.  Can  you  state  at  what  time  you  think  a  motion  like 
that  was  made,  whether  before  the  convention  adjourned,  or 
afterwards? 

"Objected  to. 

''The  Court:  You  cannot  answer  that.  The  motion  oonld 
not  be  made  afterwards.    The  objection  is  sustained." 

Mr.  Fuller  was  interrogated  and  answered  as  follows: 

"Q.  Were  you  there  at  the  time  that  convention  ad- 
journed? 

"A.    Yes,  sir- 

"Q.  State  to  the  court  in  what  manner  they  adjonmed; 
what  motion  was  put  to  adjourn? 

''A.  Well,  I  don't  know  as  I  can  state  the  exact  words  of 
the  motion.  There  was  a  motion  made  to  adjourn  until 
Monday  at  12  o'clock. 

*Q.  Was  there  anything  said  about  the  time  or  place  they 
were  to  meet  at  12  o'clock  on  Monday  in  that  motion? 

''A.  In  that  motion  I  don't  think  there  was,  as  I  recoL 
lect  it. 

"Q.  On  the  question  of  the  continuation  of  the  convention, 
was  there  a  motion  made  in  the  convention  in  Oilman  to  ad- 
journ to  meet  at  Red  Cliff? 

"A.  I  don't  know  that  there  was,  and  I  would  not  swear 
that  there  was  not. 

*'Q.     Don't  you  know  there  was  not? 

"A.  There  was  a  motion  made  to  adjourn  to  Monday  at  12 
o'clock,  of  course.  In  our  haste  to  go  out — it  was  late — I 
didn't  pay  strict  attention.  I  understood  before  I  did  get 
out  of  the  hall  there  was  a  motion  to  meet  at  Red  Cliff." 

The  evidence  of  the  chairman  of  the  Gilman  convention 
on  the  subject  of  adjournment  was  as  follows: 

"Q.     Do  you  recollect  the  motion  that  was  made  to  ad- 
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journ? 

"A.    No,  air, 

*^Q.  Yoa  cannot  give  the  motion  that  was  made  to  ad- 
journ? 

"A.    No.  Kept  me  too  busy;  they  were  raising  objections. 

*'Q.  Do  you  remember  the  motion  made  in  Gilman  to  ad- 
journ that  convention? 

*' A.    I  do  not  remember  it. 

'*Q.  How  did  you  get  to  understand,  or  did  you  under- 
stand,  and  from  whom  did  yon  receive  information,  if  from 
any  person,  that  the  convention  would  be  held  in  Bed  Oliff  ? 

''A.  I  depended  entirely  upon  the  secretary  for  the  mia- 
utes. 

"Q.  How  did  you  know  the  convention  was  to  be  held  i:i 
Bed  Cliff  on  Monday? 

''A.  Because  I  depended  entirely  on  the  secretary  for  the 
minutes,  as  I  stated  before. 

''Q.  Did  you  learn  from  the  secretary's  minutes  that  the 
convention  would  reconvene  in  Bed  Cliff  on  Monday? 

^A.    I  certainly  did,  or  I  should  not  have  been  there. 

•*Q.  You  say  the  secretary  told  you  that  the  convention 
would  meet  in  Bed  Cliff  on  Monday?  Is  that  what  I  under- 
stand? 

'A     I  said  I  depended  on  the  minutes  of  the  secretary. 

'Q.  There  was  no  motion  made  that  the  convention  would 
adjourn  to  meet  in  Bed  Cliff  on  Monday? 

"A.     I  don't  understand. 

''Q.  To  ere  was  no  motion  made  that  that  convention  ad- 
journed to  meet  in  Bed  Cliff  on  Monday  ?  Did  you  under- 
stand any  such  motion? 

''A.  I  believe  I  said  there  were  so  many  objections  raised 
it  wns  difficult  to  determine  those  things. 

"Q.  Do  you  remember  whether  there  was  or  was  not  any 
audi  motion  as  to  adjourn  that  convention  to  meet  in  Bed 
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Oliff  on  Monday?    Did  yon  entertain  or  pat  anysach  mo- 
tion? 

"A.    I  donH  remember  all  those  things. 

"Q.    Do  you  remember  any  of  those  things? 

"A.    It  is  indefinite/' 

Mr.  Collins  stated,  ''Mr.  Pay,  of  Eagle,  got  up  and  made  a 
motion  that  we  adjourn  until  Monday  noon.  That  was  car- 
ried." 

He  was  farther  interrogated  and  answered  as  follows: 

"Q.  Do  you  remember  whether  or  not  in  that  motion 
made  by  Mr.  Pay  the  time  and  place  was  set  for  holding  the 
continuation  of  that  convention? 

"A.  I  could  not,  bat  I  understood  there  was  a  motion  to 
that  effect 

*'Q.  Were  yon  in  the  convention  when  the  motion  to  ad- 
journ was  put? 

"A.     I  was;  voted  on  it. 

''Q.  Did  you  remain  in  the  convention  hall  nntil  the  chair 
anaounced  the  fact  that  the  convention  had  adjourned? 

"A.     Yes,  sir. 

''Q.  Your  understanding  is,  that  motion  was  made  to  ad- 
journ until  12  o'clock  Monday  to  Bed  Cliff? 

"A.     Yes,  sir. 

"Counsel  for  petitioner:  I  would  rather  have  him  state  the 
facts,  instead  of  his  understanding. 

"The  Court:  He  has  said  that  he  cannot  say  exactly  what 
did  occur,  but  that  is  his  understanding.  That  is  as  near  as 
a  witness  can  come  to  anything.'^ 

From  this  evidence,  in  connection  with  the  copy  of  the 
iiinutes  which  was  excluded,  it  is  apparent  that  the  finding 
.1  the  trial  court  was  manifestly  against  the  weight  of  the 
testimony  on  the  subject  of  the  adjournment  of  the  Oilman 
onvention.  The  minutes  indicate  that  it  adjourned,  as  peti- 
tioner contends,  without  naming  any  place  to  meet.  The 
witnesses  testifying  regarding  this  matter   who  assume  to 
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recollect  anything  on  the  subject  (except  their  understand- 
ing)y  are  quite  clear  that  the  motion  to  adjourn  did  not  name 
any  place  of  meeting.  Oters  who  testify  to  the  e£Fect  that 
the  convention  was  to  reconveneed  at  Bed  ClifiF  do  not  state 
that  the  motion  to  adjourn  so  provided,  but  indicate  from 
their  statements,  just  as  the  copy  of  the  minutes  does,  that 
there  seems  to  have  been  an  understanding  between  some  of 
the  delegates  after  the  adjournment,  that  they  would  meet  at 
Bed  Cliff  on  Monday  following.  The  convention  having 
adjourned  without  designating  any  particular  place  where  it 
would  reconvene,  it  would  follow,  as  a  matter  of  law,  that  it 
should  meet  at  the  place  where  the  convention  was  being 
held.  Any  action  on  the  part  of  the  delegates,  unless  ac- 
quisced  in  by  all,  after  such  an  ajoumment,  looking  towards 
meeting  elsewhere,  would  not  be  binding  upon  the  conven- 
tion. It  follows,  therefore,  that  the  meeting  at  Bed  Cliff 
was  without  authority,  and  whatever  action  those  there 
assembled  may  have  taken  could  not  undo  the  action  of  the 
meeting  at  Oilman.  The  judgment  of  the  district  court  is 
reversed,  and  judgment  here  directed  that  the  respondent 
county  clerk  and  recorder  of  Eagle  county,  do  cause  to  be 
printed  upon  the  official  hallot  the  name  of  petitioner  as  the 
nominee  of  the  Democratic  party  of  that  county,  for  repre- 
sentative to  the  Thirteenth  General  Assembly. 

Judgment  reversed. 


[No.  4888.1 

DuFP  V.  Bbokwith,  Seobbtabt  op  Statb. 

1.      ElBCTIONS — NoMnfATIONB — PbOTSBTB — AUTHOBITY   OF   PsnTIOlfSB. 

Id  a  procecHliDg  to  protest  DominatioiiB  of  candidates  for  office 
where  no  objection  is  made  before  the  secretary  of  state  to  the 
authority  of  petitioner  to  malte  the  protest,  such  objection  cannbt  be 
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raised  on  review  tn  the  district  court. 

2.    Elections — Noicinations — Party  Namb. 

NomiDEtioDs  of  caDdidates  f or  office  under  the  name  ''Bryan  I>emo. 
oratic  Party"  will  not  be  permitted  where  it  appears  that  nominations 
of  candidates  for  the  same  offices  have  already  been  made  under  tlie 
name  ''Democratic"  and  Mr.  Bryan  was  the  Democratlo  candidate  for 
president. 

Upon  Iteview  from  the  District  Court  of  Arapahoe  Countfi, 

Mr.  C.  J.  HuafiEB,  Jb.,  Mr.  A.  Moobb  Bbbbt  and  Mr 
H.  B.  Pbndebt  for  petitioner. 

No  appearance  for  respondent. 

Per  Curiam, — The  Democratic  party  of  the  fifth  jodicial 
district  by  convention  placed  in  nomination  candidates  for 
the  office  of  district  judge  and  district  attorney.  A  certifi- 
cate of  such  nominations  was  filed  with  respondent.  There- 
after nominations  for  the  same  offices  were  made  by  petition, 
under  the  designation  "Bryan  Democratic  Ticket."  Peti- 
tioner, protested  such  nominations  One  ground  upon  which 
protestant  relied  was,  that  the  name  "Bryan  Democratic 
Ticket"  tended  to  confuse  the  voters.  The  respondent 
passed  upon  such  protest  and  overruled  the  same.  There- 
upon petitioner  commenced  proceedings  in  the  district  court 
for  the  purpose  of  reviewing  this  action.  The  court  below 
dismissed  his  petition  for  the  reason  it  did  not  appear  there- 
from that  he  was  authorized  to  represent  either  the  candi- 
dates upon  the  regular  Democratic  ticket  of  the  fifth  judicial 
district  or  the  recognized  officials  of  that  party.  It  does  not 
appear  that  this  question  was  raised  before  respondent,  and 
therefore  cannot  be  urged  for  the  first  time  on  review. 
Phillips  v.  Curley,  ante  34.  The  parties  who  made  the 
nomination  by  petition  had  no  right,  nor  should  they  be 
permitted  to  employ  the  name  "Bryan  Democratic  Party" 
when  it  appears  that  a  nomination  of  candidates  for  the 
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same  offices  had  already  been  made  under  the  designation 
"Democratic."  The  reasons  for  this  conclusion  are  discussed 
in  Phillips  v.  Curley^  suproy  and  it  is  unnecessary  to  repeat 
them  here.  On  the  authority  of  that  case,  the  judgment  of 
the  district  court  is  reversed,  and  judgment  here  directed 
that  the  resjfiondent  exclude  from  the  official  ballot  the  ticket 
designated  ^'Bryan  Democratic  Party,"  involved  in  this 
action. 

Beveraed, 
GoDDARD,  J.y  not  participating. 


[No.  8987.] 
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American  Savings  Bank.  S  m 

Item 

10t288 

1.  PijBading — Practice — Denial  of  Permission  to  Answer. 

Where  a  plea  in  bar  to  an  alternative  writ  of  mandamus  was  over- 
ruled, ordinarily  respondent  should  have  been  given  permission  to 
answer,  bet  the  appellate  court  will  not  hold  a  denial  of  such  permis- 
sion as  an  abuse  of  discretion  by  the  trial  court  where  it  does  not  ap- 
pear what  the  nature  of  the  answer  was,  nor  that  any  showing  was 
made  by  respondent  that  properly  invoked  such  discretion. 

2 .  Corporations — Foreign  Corporations — Doing  Business  in  State 
—State  Warrants— Suit  On. 

A  suit  brought  in  this  state  by  a  foreign  corporation  to  enforce  the 
collection  of  state  warrants  bought  at  its  place  of  business  outside  the 
state*  is  not  doing  business  in  the  state  such  as  is  contemplated  by  our 
statute  which  prohibits  foreign  corporations  from  doing  business  in 
the  state  until  they  have  paid  a  prescribed  fee  to  the  secretary  of  state. 

3.  Mandamus^Pubading — Information  and  Belief. 

Statements  and  denials  in  a  mandamus  proceeding  must  be  specific 
and  definite  and  not  upon  information  and  belief,  or  if  upon  informa- 
tion and  belief  there  must  be  a  showing  why  they  are  not  positively 
stated.  A  i>etition  and  alternative  writ  of  mandamus  to  compel  the  state 
treasurer  to  pay  certain  state  warrants  in  which  the  facts  are  alleged 
upon  the  information  and  belief  of  relator  are  insufficient  to  warrant 
the  mandamus,  since  the  treasurer's  office  is  a  public  one  and  his  books 
and  accounts  relating  to  warrants  are  open  to  inspection. 
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4.  Maivdamus — State  Warrants. 

To  justify  a  mandamus  against  the  state  treasurer  to  pay  a  state 
warrant,  it  must  affirmatively  appear  in  the  alternative  writ  that  there 
is  money  in  the  hands  of  the  treasurer  belonging  to  the  specific  fund 
against  which  the  warrant  is  drawn  and  which  came  from  the  revenues 
of  that  particular  year  and  that  there  are  not  other  warrants  entitled 
to  prior  payment  sufficient  to  exhaust  such  fund. 

5.  Same — Burden  of  Proof. 

An  alternative  writ  of  mandamus  against  a  state  treasurer  to  com- 
pel the  payme!it  of  a  warrant  must  clearly  ^llege  all  the  facts  which 
make  it  the  duty  of  the  treasurer  to  pay  the  warrant,  and  when  put  in 
issue  by  the  answer  the  burden  of  proof  is  on  the  relator  to  affirma- 
tively establish  these  facts,  and  not  on  the  treasurer  to  negative  their 
existence. 

6.  Mandamus— Pleading — Lbgali  Conclusion. 

An  averment  in  an  alternative  writ  of  mandamus  that  there  is 
money  in  the  treasury  applicable  to  the  payment  of  the  warrant  and 
that  it  is  the  duty  of  the  treasurer  to  pay  the  same  is  but  a  legal  con- 
clusion of  the  pleader  and  insufficient  to  warrant  the  relief. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  was  a  proceeding  in  mandamus  to  compel  the  state 
treasurer  to  pay  thirteen  state  warrants  issued  in  the  year 
1889.  There  was  a  separate  cause  of  action  on  each  warrant, 
but  as  in  each  the  allegations  of  the  petition  and  the  alterna- 
native  writ  are  the  same,  the  disposition  we  make  of  the  first 
count  settles  all. 

After  the  averment  in  the  alternative  writ  that  the  warrant 
was  duly  drawn  by  the  auditor  in  payment  of  the  ofiBcial 
salary  of  one  of  the  district  judges  of  the  state  for  the  month 
of  June  1889,  its  subsequent  presentation  by  the  auditor  to 
the  treasurer  and  the  latter's  endorsement  thereon  that  there 
were  no  funds  for  its  payment,  the  countersigning  of  the 
same  by  the  treasurer,  its  due  transfer  to  petitioner,  and  its 
subsequent  presentation  to  the  treasurer  for  payment  and 
his  refusal  to  pay  the  same,  the  writ  thus  proceeds: — 

"That,  as  the  relator  is  informed  and  believes,  there  is 
now  in  the  hands  of  the  said  treasurer  of  the  state  of  Ck)lo- 
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rado,  the  sum  of  eighty  thousand  dollars  and  over  ($80,000), 
the  same  being  a  part  of  the  income  and  revenue  of  the  said 
state  in  and  for  the  year  1889,  and  that  the  same  is  appli- 
cable for  the  payment  of  the  said  warrant,  with  the  interest 
thereon,  and  is  sufficient  therefor;  and  that  it  is  the  duty  of 
the  said  treasurer  to  pay  the  said  sum  of  three  hundred 
thirty-three  dollars  and  thirty-three  cents  and  the  interest 
thereon  as  aforesaid  to  the  relator  therefrom;  but,  that  the 
respondent,  notwithstanding  his  duty  in  the  premises,  refuses 
to  make  such  payment." 

To  the  writ  the  respondent  below  filed  what  he  calls  a 
plea  in  bar,  in  which  it  was  averred  that  petitioner,  being  a 
foreign  corporation,  could  not  maintain  the  action  because  it 
had  not  complied  with  certain  acts  of  the  general  assembly, 
particularly  the  one  of  April  13, 1897  (Session  Laws  1897, 
157)  which,  as  it  is  said,  are  conditions  precedent  to  the 
right  of  any  foreign  corporation  to  have  or  exercise  any  cor- 
porate powers,  or  to  do  any  business,  in  this  state.  The 
plea  was  overruled.  Bespondent  then  asked  leave  to  answer, 
which  request  was  refused,  and  thereupon  the  court,  on 
plaintifiTs  motion  for  judgment  on  the  pleadings,  rendered 
judgment  requiring  the  treasurer  to  pay  the  warrants  in 
question. 

Mr.  D.  M.  Campbell,  Sfttorney  general,  Mr.  Oalvin  E. 
Kbed  and  Mr.  Dan  B.  Oabey,  assistants  attorney  general,  for 
appellant. 

Mr.  Edwabd  Kent  and  Mr.  Wm.  B.  Tebbetts  for  ap- 
pellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

1.  Ordinarily,  such  a  request  for  permission  further  to 
plead  or  answer  should  be  granted,  but  we  cannot  say  that 
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the  discretion  of  the  court  in  denying  the  request  was,  in 
this  instance,  abnsed,  for  we  are  not  advised  what  the  nature 
of  the  answer  was,  nor  does  it  appear  from  the  record  that 
any  showing  was  made  by  respondent  that  properly  invoked 
the  discretion. 

2.  Our  statute  (Session  Laws,  1897,  167)  provides,  inter 
alia^  that  if  a  foreign  corporation,  having  capital  stiick 
divided  into  shares,  fails  to  pay  a  prescribed  fee  to  the  sec- 
retary of  state,  it  shall  not  ''have  or  exercise  any  corporate 
powers  or  be  permitted  to  do  any  business  in  this  state  until 
the  said  fee  shall  have  been  paid.''  It  is  contended  that 
petitioner,  being  a  foreign  corporation,  even  though  the  par- 
ticular business  of  buying  these  warrants  was  transacted 
outside  the  state,  may  not  maintain  this  action  to  compel  the 
treasurer  to  pay  them,  because  it  has  not  paid  the  prescribed 
fee. 

Similar  provisions  have  been  construed  by  this  and  other 
courts.  In  Miller  v.  Williams,  27  Colo.  34,  the  same  ques- 
tion was  raised  but  not  decided.  The  authorities  are  there 
collected.  The  attorney  general  concedes  that  the  decisions 
of  this  and  other  courts  are  against  his  position,  but  main- 
tains that  they  are  wrong  in  principle,  and  particularly  under 
our  present  act  which,  he  argues,  is  a  more  stringent  meas- 
ure than  our  previous  enactments. 

We  think  a  fair  construction  of  this  statute  is  that  it  was 
thereby  intended  to  prevent  foreign  corporations  from  trans 
acting  business  in  this  state,  as  a  domestic  corporation  iB 
authorized  to  do,  except  upon  compliance  with  the  statutory 
conditions.  We  do  not  think  the  single  act  of  bringing  suit 
by  such  corporation  in  this  state  to  enforce  the  collection  of 
warrants  bought  at  its  place  of  business  such  an  exercise  of 
corporate  power  as  comes  within  the  inhibition  of  the 
statute. 

While  appreciating  the  force  of  the  argument  made  by  the 
attorney  general  in  support  of  his  construction,  at  this  late 
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date  onr  previous  decisions  should  not  be  set  aside.  The 
present  statute  is  not  so  materially  difPerent  from  the 
previous  ones  as  to  withdraw  the  case  from  the  operation  of 
the  principles  therein  established. 

3.  Under  the  decision  in  Nance  v.  The  People^  25  Colo. 
252,  the  petition  for  the  writ  and  the  alternative  writ  itself 
do  not  warrant  the  granting  of  any  relief.  The  allegations  in 
the  above  excerpt  are  upon  information  and  belief.  The 
treasurer's  office  is  a  public  one;  his  books  and  accounts  re- 
lating to  warrants  are  open  to  the  inspection  of  the  public, 
and  what  they  contain  is  presumptively  within  the  knowl- 
edge of  warrant  holders.  Statements  and  denials  in  a  man- 
damus proceeding  must  be  specific,  definite,  and  not  upon 
information  and  belief.  To  say  the  least,  if  averments  are 
on  information  and  belief,  there  must  be  a  showing  why 
they  are  not  positively  stated.  In  re  Freely  38  N.  Y.  143; 
In  re  Guess,  38  N.  Y.  91. 

Our  statute  requires  the  state  treasurer  to  countersign  all 
warrants  issued  by  the  auditor,  and  maintain  a  separate 
register  wherein  he  shall  keep  the  number  of  all  warrants 
issued,  to  whom  and  when  issued,  and  the  amount  of  each 
one.  The  auditor  is  required  to  present  all  warrants  issued 
and  drawn  by  him  to  the  state  treasurer,  and  the  latter  must 
record  the  same  in  the  register  referred  to.  Warrants  which 
are  not  so  recorded  and  countersigned  shall  be  of  no  value, 
or  in  any  way  binding  upon  the  state.  The  treasurer  must 
pay  warrants  in  the  order  in  which  they  are  drawn  and  pre- 
sented for  payment. 

The  revenues  of  any  particular  year  mast  be  devoted  to 
the  payment  of  the  expenses  of  that  year,  and  it  must  be 
shown  that  there  is  money  in  the  hands  of  the  treasurer  be- 
longing to  the  particular  fund  out  of  which  this  warrant  is 
payable,  and  which  may  properly  be  applied  to  its  payment. 
Unless  the  money  in  the  hands  of  the  treasurer  came  from 
the  revenues  of  1889,  it  is  not  properly  applicable  to  th^ 
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payment  of  this  warrant,  and  since  the  treasurer  mudt  pay 
warrants  in  the  order  of  presentation,  and  there  being  noth- 
ing in  the  writ  to  show  that  there  are  not  other  warrants 
drawn  the  same  year  which  are  entitled  to  be  paid  in  ad- 
vance of  the  warrant  in  question,  it  was  improper  for  the 
court  to  award  the  writ.  1  Mills  Ann.  Stats.,  Sec&  1802, 
1810,  1811,  1812  (Gen.  Stats.  1883,  Sees.  1358,  1366.  1366. 
1367).  As  well  said  in  Nance  v.  2%e  People^  supra: 
"The  court  cannot  indulge  in  any  presumption  in  favor  of 
the  relator;  on  the  contrary,  it  will  be  presumed  that  state 
officials  perform  their  duties  according  to  law,  and  this  pre- 
sumption obtains  until  the  contrary  is  shown;  and  in  actions 
of  this  character  the  relator  must,  by  clear  statements,  make 
it  appear  that  he  has  a  legal  right  to  the  relief  asked." 

In  Vincent  v.  The  Boards  12  Oolo.  App.  40,  our  court  of 
appeals  has  thus  spoken:  ''Mandamus  lies  to  compel  the  per- 
formance of  some  specific  duty  enjoined  by  law.  The  party 
applying  for  the  writ  must  be  able  to  show  clearly  that  he 
has  a  legal  right  to  the  performance  of  the  particular  act  for 
which  compulsory  process  is  sought,  and  his  averments  must 
embrace  every  fact  necessary  to  entitle  him  to  the  desired  re- 
lief."   People  V.  Spruanoe^  8  Colo.  307. 

The  same  doctrine  has  been  established  by  the  courts  of 
many  states,  and  by  this  court  in  a  large  number  of  cases, 
and  it  is  unnecessary  to  burden  the  opinion  with  their  cita- 
tion. The  alternative  writ  must  clearly  allege  all  the  facts 
which  make  it  the  duty  of  the  treasurer  to  pay  a  state  war- 
rant. And  when  put  in  issue  by  the  answer,  the  burden  of 
proof  is  on  relator  affirmatively  to  establish  these  facts,  and 

not  on  the  treasurer  to  negative  their  existence. 

The  averment  in  the  writ  that  money  in  the  treasury  is 
applicable  to  the  payment  of  the  warrant,  and  that  it  was  the 
duty  of  the  treasurer  to  pay  the  same,  is  but  a  mere  con- 
clusion  of  tho  pleader.     If,  in  some  cases,  it  is  difficult,  if 
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not  impossible,  for  the  pleader  to  avoid  stating  conclusions 
of  law,  wherever,  if  at  all,  such  averments  are  permissible 
there  must  be  allegations  of  fact  which  justify  those  con- 
clusions. We  look  in  vain  to  the  writ  in  this  case  for  any 
such  averment  of  facts  as  make  it  the  duty  of  the  treasurer 
to  pay  this  warrant. 

We  are  constrained  to  add  that  in  too  many  cases  have 
the  trial  courts,  without  sufficient  showing,  sometimes  in  the 
face  of  clear  and  convincing  proof  that   the   treasurer,  by 
complying  with  their  mandates,  would  violate  plain  statutory 
provisions,  ordered  the  state  treasurer  to  pay   outstanding 
warrants.     That  this  warrant  is  a  valid  debt   of  the  state  is 
unquestioned.     That  it  should  be  paid  is  clear.     That  it  has 
not  been  paid  long  ago  is  a  reflection  on  the  financial  integ- 
rity of  the  state,   or  its  promptness  in  paying  its  debts. 
Some  such  outstanding  warrants  may  be  illegal,  because  in 
excess  of  the  constitutional  limit,  but  it  would   seem   some 
legal  ones  are  unpaid.     An  adequate  method  of  ascertaining 
which  are  legal,  and  which  void,  should  be  adopted  by  our 
general  assembly,  if  none  such  now  exists,   and  if  there  is 
money  in  the  treasury  from   the  revenue   of   1889  properly 
applicable  to  the  payment  of  the  valid  warrants,  or  some  of 
them,  issued  during  that  fiscal  period,  they  should  be  taken 
up  and  interest  thereon  saved.    Meanwhile,  it  is  too  much  to 
demand  that  the  treasurer,  at  his  peril,  make  this  ascertain- 
ment for  himself. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed, 
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[No.  4287.] 

MaoMillan  v.  Spencer,  County  Clebk. 

1 .  EiJECTioNS — Nominations— pROTB8T8~Di8QUALiFiCATio2f  of  Judga 

Where  a  protest  was  made  against  the  filing  of  a  list  of  nomina- 
tions by  petition  under  the  name  of  the  ''Republican  Ticket"  on  the 
ground  that  a  list  of  nominations  for  the  same  offices  had  already  been 
made  by  the  Republican  party  and  filed  under  the  name  ''Republican 
Party"  and  that  the  nominations  in  controversy  if  filed  would  tend  to 
confuse  and  mislead  voters,  a  judge  of  the  district  court  who  was  a  can- 
didate of  the  Republican  party  for  re-election  and  whose  name  appeared 
on  their  list  of  nominations  was  personally  interested  and  disqualified 
to  try  the  protest. 

2.  EuBonoNs — Par^t  Names. 

Where  the  Republican  party  had  met  in  convention  and  made  and 
filed  nominations  under  the  name  '^Republican  Party"  a  different  list 
of  nominations  under  the  name  of  "Republican  Ticket'*  would  tend  to 
confusion  and  should  not  be  placed  upon  the  official  ballot. 

On  Review  from  the  District  Court  of  Arapahoe  County. 
Mr.  Wm.  L.  Dayton,  for  petitioner. 

No  appearance  for  respondent. 

Per  Curiam, — October  21,  1900,  there  was  filed  with  re- 
spondent a  certificate  of  nomination  by  petition  for  oflices  to 
be  filled  by  the  voters  of  Arapahoe  connty,  and  of  the  second 
judicial  district.  The  party  name  selected  was  '^Republican 
Ticket.''  Theretofore  the  Bepublican  party  for  this  connty 
and  district  had  placed  in  nomination  by  convention  candi- 
dates for  the  same  offices  named  in  the  petition  under  the 
name  ''Republican  Party."  This  party  is  a  political  orci^ani- 
zation  entitled  to  nominate  by  convention.  The  nominees 
by  petition  were  protested  before  respondent,  who  sustained 
such  protest.  Thereupon  petitioner  sought  to  have  this  ac- 
tion reviewed  in  the  district  court.  The  cause  came  on  for 
hearing  before  a  judge  of  that  court  who  had  been  named  fts 
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a  nominee  by  the  petition,  the  validity  of  which  is  involved 
iu  this  action.  It  is  conceded  that  prior  to  the  institution  of 
this  proceeding  in  the  district  court,  he  had  declined  to  ac- 
cept such  nomination.  It  appears  that  he  is  a  candidate  on 
the  ticket  nominated  by  the  Republican  party.  Respondent 
objected  to  the  cause  being  tried  before  this  judge,  for  the 
reason  that  he  was  a  candidate,  which  objection  was  over- 
ruled. Upon  the  evidence  being  submitted,  the  action  of 
respondent  was  sustained.  From  this  judgment  petitioner 
brings  the  cause  here  for  review.  It  is  only  necessary  to 
pass  upon  two  questions:  (1)  Should  the  judge  have  tried 
this  cause  in  the  face  of  the  objections  made?  (2)  What 
judgment  should  be  rendered? 

The  refusal  of  the  judge  to  accept  the  nomination  by  peti- 
tion did  not  remove  his  disqualification  arising  from  the  fact 
that  he  was  a  candidate  of  the  Republican  party.  Being  a 
candidate  of  the  latter,  he  was  certainly  interested  in  the  re- 
sult, for  the  reason  that  the  list  of  nominations  in  contro- 
versy in  this  case,  if  awarded  a  place  upon  the  official  ballot 
would  be  inimical  to  the  interests  of  the  party  of  which  he 
was  a  candidate  and  therefore  hostile  to  his.  Parties  to  a  con- 
troversy ere  entitled  to  have  it  qetermined  before  a  judge 
who  has  no  personal  interest  in  the  result,  and  when  it  is 
made  to  appear  he  has,  he  is  disqualified  from  acting  in  such 
case.  The  facts  are  somewhat  different  from  those  which  we 
held  disqualified  the  judge  from  trying  the  action  deter- 
mined in  Phillips  v.  Cnrley,  ante  34;  but  the  reason 
which  incapacitated  the  judge  from  acting  in  that  case  is  the 
same  as  in  this — i,  6.,  personal  interest.  The  action  of  the 
judge  in  retaining  this  cause  for  trial,  under  the  facts  dis- 
closed by  the  record,  is  inexcusable.  The  judiciary  should 
be  extremely  careful  that  they  do  not  render  themselves  open 
to  just  criticism  in  assuming  to  try  causes  which  concern 
them  personally  and  differently  from  other  citizens.  The 
objection  made  by  respondent  should  have  been  sustained. 
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and  another  jndge  called  in  to  try  the  cause,  or  it  should 
have  been  sent  to  another  district  for  trial. 

The  judgment  rendered  is  clearly  correct.  A  list  of  nom- 
inations had  already  been  filed  with  respondent  by  the  Be- 
publican  party.  Those  seeking  to  appropriate  the  name  of 
that  party  under  the  designation  employed  had  no  right 
whatever  to  do  so.  Two  tickets  on  the  official  ballot  under 
the  respective  names  "Bepublican  Party"  and  "Republican 
Ticket,"  would  certainly  tend  to  confusion.  It  needs  no  ar- 
gument to  demonstrate  that  this  would  be  the  result.  The 
question  is  the  same  as  chat  involved  in  Phillips  v.  Cur  ley 
supra.  On  the  authority  of  that  case  the  judgment  of  the 
district  court  is  affirmed. 

Affirmed, 


(No.  4140.) 

The  People  ex  bel,  The  Colobado  Bab  Assooiation  v. 

Lyman  H.  Hays. 

Attorneys  at  law — DiSBABMEirr. 

Where  an  attorney  at  law  received  money  from  a  client  to  pay 
costs  in  a  suit  which  he  agreed  to  bring  but  which  he  never  brought, 
and  refused  to  return  on  demand,  and  caused  his  client  to  expend  con- 
siderable money  preparing  for  trial  knowing  that  no  action  had  been 
brought  and  collected  money  for  a  client  and  failed  to  pay  it  over  on 
demand,  his  name  will  be  stricken  from  the  roll  of  attorneys. 

Original  Proceeding  in  Disbarment, 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Oalvin  E. 
Reed  and  Mr.  Dan  B.  Cabey,  assistants  attorney  general, 
and  Mr.  Henby  F.  May  for  the  people. 

No  appearance  for  respondent. 
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Fer  Curiam, — Respondent  is  a  licensed  attorney  of  this 
conrt.  He  is  charged  in  this  information  with  nnprofession- 
al  conduct  in  office,  in  that  he  received  from  a  client  money 
to  be  applied  on  the  costs  in  an  action  which  he  agreed,  as 
an  attorney,  to  institnte,  but  which,  in  violation  of  his  con- 
tract, he  never  brought,  and  refused  to  return  the  money 
after  domand  was  made  upon  him  to  do  so.  In  addition,  as 
it  is  charged,  he  caused  the  client  to  expend  a  considerable 
amount  of  money  in  preparing  for  trial,  knowing  that  no 
action  was  brought  or  pending,  and  he  did  this  to  deceive 
his  client  and  conceal  his  failure  to  file  the  suit.  The  re- 
spondent is  also  charged  with  having  collected  money  for  a 
client  which,  upon  demand,  he  failed  and  refused  to  turn 
over.    Other  and  similar  acts  of  malconduct  are  alleged,  but 

m 

as  the  foregoiug  sufficiently  typifies  them,  we  do  not  state 
them  in  detail. 

The  citation  to  show  cause  why  his  name  should  not  be 
stricken  from  the  roll  of  attorneys  was  duly  served  upon  re- 
spondent, and  upon  his  failure  to  comply  therewith  default 
was  entered.  The  truth  of  the  charges  is  abundantly  estab- 
lished, and  nothing  is  left  for  the  coart  to  do  but  render 
judgment  against  him. 

Respondent's  name  will,  therefore,  be  stricken  from  the 
roll  of  attorneys  of  this  court,  and  the  costs  of  this  proceed- 
ing taxed  against  him,  and  it  is  so  ordered. 


(5o.  4158.) 

The  People  ex  bsl.  The  Colobado  Bab  Association  v. 

Abnold  Manns. 

Attornbts  at  Law — Disbabmemt. 

Where  an  attorney  at  law  has  been  guilty  of  larceny  of  law  books 
his  name  will  be  stricken  from  the  roll  of  attorneys. 

Original  Proceeding  in  Disbarment 


^ 
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Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Carey  assistants  attorney  general, 
and  Mr.  Harry  C.  Davis  for  the  people. 

No  appearance  for  respondent. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  information  charges  that  respondent,  an  attorney  of 
this  court,  is  guilty  of  gross  professional  malconduct  con- 
sisting of  larceny  of  law  books.  Citation  to  show  cause 
why  his  name  should  no  longer  remain  on  the  roll  was 
served  upon  him,  to  which  he  has  paid  no  attention,  and  has 
suffered  default.    The  proof  establishes  the  accusation. 

The  name  of  respondent  should  be  stricken  from  the  roll 
of  attorneys,  and  the  costs  of  this  proceeding  be  taxed 
against  him,  and  it  is  so  ordered. 


(No.  4082.) 

Burns  v.  The  People. 


pRACfTiCB  IN  Criminal.  Cases— Misnomer—Varianob. 

Where  a  defendant  was  informed  against  as  Mrs.  James  Burna  and 
no  plea  of  misnomer  was  interposed  and  the  record  does  not  show  any 
change  made  in  the  name  by  order  of  court  nor  that  she  was  equally 
well  known  by  both  names,  a  verdict  and  sentence  against  Nora  Burns 
is  a  fatal  variance  and  void.  There  is  no  presumption  in  favor  of  the 
authority  to  change  the  name  but  the  record  must  affirmatively  show 
the  fact  authorizing  the  change. 

Error  to  the  County  Court  of  Otero  County. 
Mr.  Thos.  R.  Hoffmibe,  for  plaintiff  in  error. 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Cabey,  assistants  attorney  general, 
for  the  people. 
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Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  defendant  below,  was  f oand  gnilty  of  an 
assault  and  battery  and  sentenced  to  pay  a  fine,  and  to  re- 
verse the  judgment  prosecutes  this  writ.  She  was  informed 
against  as  "Mrs.  James  Burns,"  and  throughout  the  trial  and 
until  the  return  of  the  verdict  that  name  appears  in  the  rec- 
ord. The  jury  returned  their  verdict  finding  "Nora  Burns" 
gnilty,  and  she  was  sentenced  under  that  name. 

The  attorney  general,  by  way  of  illustrating  his  position, 
contends  that,  in  the  absence  of  a  bill  of  exceptions,  we  must 
presume  that  there  was  authority  for  this  change  of  name, 
and  that  the  presumption  in  a  case  like  this  is  so  sweeping 
as  to  warrant  the  conclusion  that  the  evidence,  if  preserved, 
would  show  that  defendant  was  as  well  known  by  the  name 
of  Nora  Bums  as  Mrs.  James  Burns;  or  to  sustain  the  ver- 
dict we  must  presume  that  a  plea  in  abatement  of  the  misno- 
mer was  filed  by  defendant,  admitted  by  the  people,  and  an 
order  of  court  made  permitting  the  further  prosecution 
against  defendant  in  the  name  of  Nora  Burns. 

This,  however,  indicates  a  misconception  of  defendant's 
position.  The  point  made  by  her  is  not  that  her  name  is  not 
^'Mrs.  James  Bums'"'  and  that  it  is  "Nora  Burns,"  but  rather 
it  is  that,  having  been  informed  against  as  Mrs.  James 
Burns,  and  no  plea  of  misnomer  being  interposed,  and  no 
order  permitting  the  record  to  be  thus  amended,  a  verdict  of 
guilty  against  Nora  Burns  and  a  sentence  imposed  on  de- 
fendant by  that  name  are  void. 

The  object  of  designating  a  defendant  by  name  is  for  the 
purpose  of  identification,  so  that,  among  other  things,  if  any 
subsequent  proceeding  for  the  same  offense  be  preferred 
against  him,  the  judgment  in  the  former,  may  be  a  protection 
against  the  subsequent,  prosecution.  It  will  not  do  to  say 
that,  in  order  to  uphold  this  verdict,  we  must  presume  that 
defendant  claimed  that  her  name  was  Nora  Bums  and  inter- 
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posed  a  plea  in  abatement  of  misnomer,  and  that  the  conrt 
thereupon  changed  the  name  on  the  record.  Neither  are  we 
at  liberty  to  conclude  that  she  was  known  as  well  by  one 
name  as  the  other.  There  is  no  claim  by  defendant  that  her 
name  is  Nora  Burns.  On  the  contrary,  she  contends  that 
her  name  as  written  in  the  information  is  correct  Indeed, 
by  not  pleading  the  misnomer,  she  is  estopped  to  say  that 
she  was  improperly  described.  Moreover,  if  upon  the  trial 
it  had  appeared  that  her  true  name  was  Nora  Bums  and  not 
Mrs.  James  Burns,  an  order  of  court  would  be  necessary  show- 
ing that  the  change  was  made;  or  if  she  was  equally  known 
under  both  names  the  record  should,  in  some  way,  manifest 
that  fact,  or  indicate  that  such  an  issue  was  iuvolved,  before 
a  verdict  against  a  person  bearing  a  name  different  from  that 
appearing  in  the  information  could  be  sustained.  The  com- 
plete record  proper  of  the  court  is  before  us,  and  it  nowhere 
appears  therein  that  any  such  order  was  made,  or  that  any 
claim  was  made  either  by  the  people  or  the  defendant  that 
her  true  name  was  Nora  Burns,  or  that  she  was  known  by 
that  as  well  as  the  other  name. 

A  case  directly  in  point,  and  the  only  one  cited,  is  Terri- 
tory V.  Doe,  1  Ariz.  507,  which  holds  such  a  verdict  bad.  On 
principle  this  must  be  so.  1  Bishop  on  Criminal  Procedure, 
§  677,  et  seq.  is  authority  for  holding  that  there  was  a  fatal 
variance.  The  defendant  Mrs.  James  Bums  cannot  be  sen- 
tenced upon  a  verdict  running  against  Nora  Bums. 

For  this  error  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial,  and  it  is  so  ordered. 

Heveraed. 
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[No.  8989*1 

OoopEB  et  al.  V.  The  People  fob  the  Use  of  the  Boabd 
OP  County  Commissionbbs  of  Abapahoe  County. 

1.  Official  Bonds — Statutory  Rbquibbmsnts. 

Where  the  statute  does  not  prescribe  a  form  for  an  official  bond,  a 
bond  that  substantially  conforms  to  the  statute  is  all  that  is  required. 

2.  Same— Obuobe. 

Where  the  statute  provides  that  an  official  bond  shaa  run  u>  the 
"^people  of  the  state  of  Colorado"  a  bond  in  which  the  obligee  is  the 
*^tate  of  Colorado*'  is  a  substantial  compliance. 

3.  Official  Bonds — Cucbk  of  thb  District  Court — Judicial  Dis- 
trict— Counties — Judicial  Notice. 

The  court  will  take  judicial  notice  that  the  second  judicial  district 
of  Colorado  is  composed  of  Arapahoe  county  alone,  and  a  clerk's  bond 
that  describes  him  as  **clerk  of  the  district  court  of  the  second  judicial 
dirtrict"  is  equivalent  to  a  description  as  '*clerk  of  the  district  court  of 
Arapahoe  county." 

4.  Official  Bonds — Statutory   Requirements — Conditions   Less 
Onerous. 

The  fact  that  an  official  bond  as  executed  has  conditions  less  oner- 
ous than  the  statute  prescribes  would  not  deprive  the  bond  of  its  force 
as  a  statutory  bond  nor  exempt  the  sureties  from  liability  for  a  breach 
of  the  conditions  named  in  the  bond. 

5.  Official  Bonds — Clerk  of  District  Court — Condition  to  Pay 
Over  Money. 

A  condition  in  the  official  bond  of  a  clerk  of  the  district  court  that 
he  '^hall  pay  over  all  moneys  that  may  come  into  his  hands  as  said 
clerk  and  shall  deliver  to  his  successor  all  books,  moneys  and  papers 
and  other  things  pertaining  to  his  office,  which  may  be  required  by 
law,"  substantially  conforms  to  the  statute  and  does  not  require  the 
clerk  to  violate  the  statute  requiring  him  to  pay  over  to  the  county 
treasurer  certain  fees. 

6.  Same. 

The  fact  that  the  statute  requires  the  clerk  of  the  district  court  to 
"punctually'*  pay  over  to  the  person  legally  authorized  to  receive  the 
same  ail  moneys  that  may  come  to  his  hand  by  virtue  of  his  office,  and 
that  the  condition  of  a  clerk's  bond  to  pay  over,  omitted  the  word 
"punctually"  does  not  destroy  its  character  as  a  statutory  bond  nor  re- 
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lieve  the  Bureties  from  liability. 

7.  Oppioial  Bondb — Action  on — Partiss. 

An  action  on  the  official  bond  of  a  district  court  clerk  for  moneys 
belonging  to  a  county  is  properly  brought  in  the  name  of  the  people  of 
the  state  of  Colorado  for  the  use  of  the  board  of  county  oommissionen 
of  the  county.  The  fact  that  the  county  treasurer  is  the  person  legally 
authorized  to  receive  the  money  does  not  make  it  necessary  that  he 
should  be  named  as  the  obligee  of  the  bond«  nor  that  a  suit  thereon 
should  be  brought  for  his  use. 

8.  Practice — Pleading — Demurrer — Incapacity  to  Su^ 

Where  the  incapacity  of  a  plaintiff  to  sue  appears  on  the  face  of  the 
complaint  objection  on  that  ground  must  be  raised  by  demurrer,  if  not, 
the  objection  is  waived. 

9.  EviDRNCB — District  Court  Clerks — Rboister  op  Actions — Pub 
Book. 

In  an  action  upon  the  official  bond  of  a  clerk  of  the  district  court 
for  fees  collected  and  not  paid  over,  where  it  appears  that  he  made  en- 
tries of  fees  collected  by  him  in  his  register  of  actions  such  register  is 
admissible  in  evidence  and  the  entries  therein  are  prima /octe  evidence 
against  the  clerk  and  also  against  the  sureties  on  hie  bond. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

The  title  of  this  case  below  was  ''The  People  of  the  State 
of  Colorado,  for  the  use  of  the  board  of  county  commis- 
sioners of  the  County  of  Arapahoe,  in  the  State  of  Colorado, 
plaintiff,  v.  Matt  Adams,  Job  A.  Cooper  and  Charles  L.  Mc- 
intosh, defendants."  The  object  of  the  action  was  to  re- 
cover the  penalty  of  the  official  bond  of  Matt  Adams,  as 
clerk  of  the  district  court,  for  that  he  misappropriated  cer- 
tain witness  fees,  jury  fees,  fines  and  fees  collected  by  him, 
aggi^^gating  about  $4,000.  Cooper  and  Mcintosh  were  sure- 
ties on  the  bond.  There  was  a  judgment  against  the  defend- 
ants for  the  full  penalty,  to-wit,  $5,000,  to  be  satisfied  by  the 
the  payment  of  $3,299.46,  the  aggregate  amount  of  the 
clerk's  shortage.  The  sureties  have  appealed  from  that 
judgment. 

The  statute  which  requires  clerks  of  district  courts  to  give 
bonds  reads  as  follows: — 
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"That  the  clerks  of  the  district  court  of  thid  state  be,  and 
they  are  hereby  required,  to  execute  a  bond  to  the  people  of 
the  state  of  Ck)lorado  in  the  penal  sum  of  five  thousand  doU 
lars  each,  with  sufficient  surety,  to  be  approved  by  the  judges 
of  their  respective  districts,  conditioned  for  the  faithful  per- 
formance of  their  dnties  as  clerk  of  said  court,  and  that  they 
will  punctually  pay  over  to  the  person  legally  authorized  to 
receive  the  same,  all  moneys  that  may  come  into  their  bands 
by  virtue  of  the  said  office."  2  Mills  Ann.  Stats.,  Sec.  3295 
(Gen.  Stats.,  1883,  Sec.  2477). 

The  condition  of  this  bond  is: — 

"Now  the  condition  of  this  obligation  is  such  that  if  the 
said  Matt  Adams  shall  well  and  faithfully  perform  and  exe- 
cute the  duties  of  the  office  of  clerk  of  the  district  court  of 
said  judicial  district  during  his  continuance  in  office  by 
virtue  of  said  appointment,  without  fraud,  deceit  or  oppres- 
sion, and  shall  pay  over  all  moneys  that  may  come  into  his 
hands  as  said  clerk  of  said  district  court,  and  shall  deliver 
to  his  successor  all  books,  moneys  and  papers  and  other 
things  pertaining  to  his  office,  which  may  be  so  required  by 
law,  then  the  above  obligation  shall  be  void;  otherwise  to  be 
and  remain  in  full  force  and  effect.'* 

Mr.  A.  B.  Seaman  and  Mr.  H.  S.«  Silvebstein  for 
appellants. 

Mr.  A.  B.  MoKiNLET  and  Mr.  Cass  E.  Herbinqton  for 
appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  conrt. 

The  propositions  upon  which  appellants  rely  to  reverse 
the  judgment,  and  which  they  contend  should  have  operated 
to  dismiss  the  action  are: 

First:    The  bond  upon  which  the  action  is  based  is  not  a 
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statutory  bond. 

-    Second:    It  is  not  a  good  common  law  bond;  that  is,  it  is 

invalid. 

Third:  If  the  bond  is  a  valid  common  law  bond,  never- 
theless, ander  its  conditions,  the  plaintiff  in  this  case  cannot 
recover. 

Fourth:  The  conrt  erred  in  admitting  evidence  to  estab- 
lish the  misappropriation  charged. 

The  particular  objections  which  appellants  urge  will  more 
clearly  appear  as  we  proceed  with  the  discussion.  As  pre- 
liminary, we  remark  that  the  principal  was  inducted  into 
office,  and  given  the  opportunity  to  receive  the  moneys  there- 
after misappropriated  by  him,  upon  the  strength  of  the  bond 
signed  by  the  sureties  who  are  now  trying  to  escape  liability 
thereunder.  While  the  contract  of  a  surety  is  striciissimi 
juris,  courts  should  not,  in  a  case  like  this,  be  astute  to  fur- 
nish an  avenue  of  escape.  Sureties  who  sign  a  bond  are 
estopped  to  deny  certain  of  its  recitals. 

1.  We  think  the  bond  is  a  statutory  bond.  The  statute 
does  not  prescribe  its  form,  and  in  such  case,  if  the  bond 
substantially  conforms  to  the  statute,  that  is  all  that  is  re- 
quired. Murfree  on  Official  Bonds,  §  38.  Let  us  examine 
in  detail  the  objections  raised.  The  obligee  in  the  bond  is 
the  ''State  of  Colorado."  The  statute  makes  the  obligee  the 
"People  of  the  State  of  Colorado."  These  are  equivalent  ex- 
pressions.   Brown  v.  The  State,  5  Colo.  496. 

It  is  contended  that  there  is,  and  was,  no  such  office  as 
clerk  of  the  district  court  of  the  second  judicial  district,  and 
if  so,  that  the  bond  is  void.  Appellants  say  the  proper  title 
is  "clerk  of  the  district  court  of  Arapahoe  county,"  while  ap- 
pellee insists  that  it  is  "clerk  of  the  district  court,"  and  the 
language  describing  the  office  and  following  the  expression 
"clerk  of  the  district  court"  may  be  treated  as  surplusage. 
It  is  a  matter  of  which  we  take  judicial  notice,  because  the 
statute  so  declares,  that  the  second  judicial  district  of  the 
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state  of  Colorado  is  composed  of  the  county  of  Arapahoe 
alone;  so  that  the  expression  in  this  bond  "clerk  of  the  dis- 
trict court  of  the  second  judicial  district"  is  equivalent  to  the 
expression  "clerk  of  the  district  court  of  Arapahoe  county." 
It  would  be  a  strained  construction  to  hold  otherwise. 

Again,  it  is  said  that  the  words  "without  fraud,  deceit  or 
oppression"  limit  the  faithful  performance  of  his  duties  by 
the  clerk,  and  that  because  of  their  presence  the  bond  is  less 
onerous  than  it  would  be  without  them.  It  would  scarcely 
be  argued  that  the  misappropriation  of  public  money  by  the 
clerk  would  not  constitute  fraud  and  deceit,  and  therefore  it 
cannot  be  maintained  that  his  failure  to  pay  them  over  as  the 
law  requires  is  not  a  fraud;  so  that  the  particular  breach  al- 
leged is  covered  by  the  conditions  named  in  the  bond.  The 
fact  that  the  bond,  as  executed,  has  conditions  less  onerous 
than  the  statute  prescribes  does  not  exempt  the  sureties  from 
liability  for  a  breach  of  the  conditions  that  are  there. 
Neither  does  it  constitute  the  bond  not  a  statutory  bond. 
Kincannon  v.  Carroll,  9  Yerger  (Tenn.)  11;  People  v.  Slo- 
cum,  1  Idaho,  62;  Fellows  v.  Oilman,  4  Wend.  414;  SkeU 
linger  v,  Tendes,  12  Wend.  306. 

It  is  further  said  that,  by  the  last  two  clauses  of  the  bond, 
the  clerk  (the  principal)  is  required  to  do  something  which 
is  in  direct  violation  of  the  law.  Our  statutes  provide  that, 
under  certain  conditions;  the  clerk  is  to  pay  over  to  the 
treasurer  of  the  county  certain  fees  received,  and  collections 
made,  by  him.  It  is  said  by  appellants  that  this  bond,  in- 
stead of  requiring  the  clerk  to  pay  over  the  moneys  that 
come  into  his  hands  in  that  capacity  to  the  persons  legally 
entitled  to  receive  them,  calls  for  their  payment  to  his  suc- 
cessor in  office,  for  which  there  is  no  authority.  We  do  not 
so  construe  this  language.  The  clerk  is  not  obliged  to  pay 
over  to  the  treasurer  the  moneys  that  come  to  him  from  cer- 
tain fees  until  after  the  amount  of  his  annual  salary  has 
been  met  therefrom,  and  after  that  sum   has  been  reached 
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the  balance,  or  excess  only,  is  to  be  paid  over  to  the  coanty 
treasurer.  Airy  v.  The  People^  21  Colo.  144.  Bearing  this 
in  mind,  let  ns  scratinize  the  clauses  of  the  bond  alleged  to 
be  repugnant  to  the  statute.  The  expression  therein  "which 
may  be  so  required  by  law''  refers  to  all  moneys  that  may 
come  into  the  hands  of  the  clerk,  and  also  to  moneys,  papers 
and  other  things  pertaining  to  his  office.  All  moneys  which 
the  law  directs  him  to  pay  to  the  treasurer,  this  bond  re- 
quires him  to  do,  and  the  books  and  papers  pertaining  to  his 
office,  and  such  moneys  as  may  be  in  his  hands  at  the  time 
his  successor  is  appointed,  and  which  then  is  not  due  and 
payable  to  the  treasurer,  shall  likewise  be  delivered  to  his 
•  successor.  This  is  a  natural  construction  of  the  language  in 
view  of  the  statutory  provisions  regulating  his  duty.  That 
is  to  say,  such  moneys  as  come  into  his  hands  are  to  be  paid 
to  the  person  legally  authorized  to  receive  the  same,  and 
such  person  is,  under  certain  conditions,  the  treasurer,  and, 
under  other  conditions,  the  successor  in  office.  The  bond, 
therefore,  substantially  conforms  to  the  statute. 

It  is  further  said  that,  while  the  statute  requires  tl^e  clerk 
punctually  to  pay  over  to  the  person  legally  authorized  to 
receive  the  same  all  moneys  that  may  come  into  his  hands  by 
virtue  of  his  office,  the  omission  in  the  bond  of  the  word 
'^punctually"  constitutes  a  material  and  fatal  variance. 
With  this  we  cannot  agree.  The  language  of  the  bond 
*S¥hich  may  be  so  required  by  law"  means  that  he  is  to  pay 
over  the  moneys  ''punctually,"  if  such  be,  as  it  is,  the  statu- 
tory requirement;  but  if  the  omission  of  that  word  from  the 
bond  made  the  instrument  less  exacting  in  that  the  principal 
might  more  leisurely  pay,  this  does  not,  as  we  have  seen,  re- 
lieve the  sureties  from  liability  under  the  bond  which  they 
have  signed,  nor  does  it  destroy  its  character  as  a  statutory 
instrument. 

2.  The  reasons  assigned  why  this  bond  is  not  good  as  a 
common  law  bond  are  those  already  considered   under   the 
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first  general  head.  We  have  held  them  not  meritorious.  It 
is  also  sai^  that  the  bond  is  so  imperfect,  defective  and  un- 
certain as  to  be  void,  but  we  do  not  so  interpret  its  language. 

3.  But  it  is  argued  that  inasmuch  as  by  the  law  the 
county  treasurer  is  the  person  who  is  legally  authorized  to 
receive  moneys  collected  by  the  clerk,  he  is  the  only  oae  who 
could,  be  injured  by  its  breach,  and  since  he  has  not  been 
named  as  the  obligee,  the  bond  is  void;  but,  if  valid,  the 
action  cannot  be  brought  in  the  name  of  the  people  of  the 
state  of  Colorado  for  the  use  and  benefit  of  the  board  of 
county  commissioners  of  the  county.  Neither  contention 
is  tenable  at  all  unless  the  bond  is  a  common  law  bond, 
which  we  have  held  it  not  to  be.  Being  a  statutory  bond, 
our  statute  itself  provides  that  suit  shall  be  brought  as  was 
done  here.  Besides  this,  the  incapacity  of  the  plaintifF  to 
sue,  if  such  is  the  case,  appears  upon  the  face  of  the  com- 
plaint, and  that  is  an  objection  which,  under  our  code,  must 
be  taken  by  demurrer,  and.  if  not.  it  is  waived. 

Furthermore,  there  is  no  express  provision  of  the  statute 
that  the  county  treasurer,  in  a  case  of  this  sort,  shall  bring 
the  suit  On  the  other  hand,  the  only  provision  we  have  is 
that  such  bond  shall  be  payable  to  the  people  of  the  state  of 
Colorado,  and  suit  shall  be  brought  thereon  in  the  name  of 
the  people  to  the  use  of  any  party  injured  by  its  breach. 
Mills  Ann.  Stats.,  Sec.  3296  (Gen.  Stats.  1883,  Sec.  2478). 
And  by  section  791  (Gen.  Stats.  1883,  Sec.  538)  it  is  pro- 
vided  that  the  board  is  given  power  to  represent  the  county 
and  have  the  care  of  the  county  property  and  the  manage- 
ment of  its  business  and  concerns  in  all  cases  where  no  other 
provision  is  made  by  law.  We  see  no  valid  objection  to  the 
action  being  brought  in  the  name  of  the  people  for  the  use 
of  the  board.  The  money  belongs  to  the  county,  and  the 
board  is  its  representative. 

4.  It  is  strenuously  insisted  that  the  court  erred  in  ad- 
mitting in  evidence  the  register  of  actions  kept  by  the  clerk. 
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The  court  permitted  the  plaintiff  to  introduce  this  book  for 
it  appeared  therefrom  that  the  clerk  had  received  in  his 
official  capacity  certain  fees  and  other  collections  which  he 
had  not  turned  over  as  required  by  law«  The  defendants, 
however,  insist  that  while  the  statute  requires  the  clerk  to 
keep  a  fee  book  in  which  he  shall  put  down  all  these  collec- 
tions, there  is  no  such  requirement  that  he  should  put  them 
in  this  book  called  the  register  of  actions.  The  statute  does 
not  expressly  provide  that  the  fee  book  shall  be  separate  and 
distinct  from  any  other  book  in  the  office,  and  we  think  that 
its  fair  construction  is  that  the  clerk  may  use  this  register  as 
a  fee  book.  But  section  381  Mills  code  directs  that  the 
clerk  shall  keep  a  register  of  actions,  and  that  he  shall  enter 
therein  the  title  of  the  action  with  brief  notes  under  it,  from 
time  to  time,  of  all  papers  filed  and  proceedings  had  therein. 
A  part  of  the  proceedings  in  any  action  is  the  receiving  of 
certain  fees*  provided  for  by  statute,  and  therefore  the  regis- 
ter, showing  receipt  of  fees,  might  be  considered  as  a  book 
required  to  be  kept  by  law;  and,  if  so,  as  conceded  by  coun- 
sel for  defendants,  entries  theioin  would  be  at  least  prifna 
facte  evidence  against  the  clerk,  ^nd  also  the  sureties  upon 
his  official  bond.  If,  however,  the  book  is  not  one  expressly 
required  by  the  statute  to  be  kept,  still  it  is  a  book  in  which, 
as  a  matter  of  fact,  the  clerk  (the  principal  of  this  bond) 
made  entries  of  fees  collected  by  him,  and  such,  it  seems, 
has  been  the  practice  of  the  office.  Both  the  clerk  and  his 
sureties  are  prima  fade  bound  by  the  entries  therein  found. 
We  perceive  no  substantial  error  in  this  record,  and  the 
judgment  must  therefore  be  affirmed. 

Affirmed. 
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[No.  4289.] 
FOBD  ET  AL.  y.  BbOKWITH,  SECRETARY  OP  StATB  BT  AL.         j"^     g.' 

Ei^KOTiONs — Nominations—  Pbotbbtb — Review. 

The  sapreme  court  will  not  ezercise  its  discretion  to  review  the 
action  of  the  district  court  sustain iog  the  ruling  of  the  secretary  of 
state  upon  a  protest  made  to  the  placing  of  certain  nominations  on  the 
official  ballot  when  that  discretion  is  invoked  only  nine  days  before 
election,  as  under  the  requirements  of  the  law  the  secretary  of  state- 
should  not  later  than  that  date  send  to  the  county  clerks  the  certifi- 
cates of  nominations. 

Upon  Review  from  the  District  Court  of  Arapahoe  County, 
Mr.  R.  D.  Thompson,  for  petitioner. 
Mr.  H.  N.  Hawkins,  for  respondent. 

Per  Curiam, — This  is  a  contest  arising  under  the  Aos-. 
tralian  ballot  act.  Only  nine  days  before  the  general  elec- 
tion our  discretion  is  invoked  to  review  the  proceedings 
below.  Important  qnestious  are  raised  as  to  the  meaning  of 
several  provisions  of  the  act.  The  district  court  sustained 
the  ruling  of  the  secretary  of  state  in  which  he  held  that  the 
nominees  against  whom  petitioners  filed  protests  were  enti- 
tled to  have  their  names  printed  upon  the  ofScial  ballot. 

The  questions  are  important,  and  there  is  necessity  for 
speedy  action,  if  relief  is  afforded  to  all.  We  ought  not  to 
assnme  jurisdiction,  and  undertake  to  decide  such  difficult 
questions  without  ample  time  for  examination.  Under  the 
requirements  of  the  law  pertaining  to  the  duty  of  the  secre- 
tary of  state,  he  should  send  to  the  county  clerks  of  the 
representative  district  concerned^  the  certificates  of  nomina- 
tions not  later  than  the  day  when  this  application  was  filed. 
It  is  needless  to  state  that  we  cannot  satisfactorily  dispose  of 

the  cause  so  expeditiously. 

We  therefore  must  deny  the  petitioners'  application  to  re- 
view the  judgment,  and  the  petition  must  be  dismissed. 

Petition  dismissed. 
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[No.  4290.] 

\m  81  FoED  ET  AL.  V.  Beokwith,  Sbobetaey  OP  State. 

Opinion  Followed. 

This  case  is  decided  upon  the  opinion  in  the  case  of  Ford  et  cU,  v, 
Beekwith  et  al,  ante  p.  95. 

Upon  Review  from  the  District  Court  of  Arapahoe  County, 

Mr.  B.  D.  Thompson  for  petitioner. 

Mr.  H.  N.  Hawkins  for  respondent. 

Per  Curiam.— This  case  is  substantially  similar  to  that  of 
Ford  et  al.  v.  Beekwith  et  al,,  ante  p.  95,  and  for  the  reasons 
therein  given  the  application  to  review  the  judgment  is  de- 
nied, and  the  petition  dismissed. 

Petition  dismissed. 


[No.  4880.1 

Beckwith,  Secbetaby  op  State  y.  Wintebs  bt  al. 

Elections — Party  Names — Fusion. 

Where  three  political  parties  for  a  number  of  years  have  generally 
at  elections  united  upon  the  same  set  of  Duminees  who  were  all  nom- 
inated under  the  party  names  of  the  parties  united,  but  whoes  ticket 
was  popularly  called  the  fusion  ticket  although  neither  party  had  ap- 
propriated the  name  **Fusion'*  as  a  distinctive  party  name  and  the  same 
parties  have  united  in  nominating  one  ticket,  the  fact  that  the  persons 
so  nominated  are  the  nominees  of  parties  generally  known  as  Fusion- 
ists  does  not  of  itself  give  them  the  right  to  have  their  names  placed 
upon  the  official  ballot  under  the  name  of  Fusion  Party  when  neither  of 
the  parties  nominating  them  has  selected  that  name  and  when  there 
are  nominations  by  other  combinations  of  parties.  And  as  the  placing 
of  any  nominations  on  the  official  ballot  under  the  name  Fusion  Par^ 
would  under  the  circumstances  tend  to  confuse  and  mislead  the  voters, 
no  list  of  nominations  will  be  permitted  under  that  name. 
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Upon  Review  from  the  District  Court  of  Arapahoe  County. 

Mr.  Bbn.  B.  Lindsey  and  Mr.  Sam.  W.  Belfobd,  for  peti- 
iioner. 

Messrs.  Wabd  &  Ward,  for  respondent. 

Per  Curiam, — Respondents  are  the  nominees  of  several 
political  parties,  among  others,  of  the  State  Labor  and  the 
Fusion  parties,  for  the  office  of  representative  to  the  general 
assembly  from  the  representative  district  composed  of  the 
counties  of  El  Paso  and  Teller.  The  electors  nominating 
them  by  a  petition  have  selected  the  name  ''Fusion"  as  their 
party  name,  and  designated  their  ticket  as  the  Fusion  party 
ticket. 

Afterwards  B.  F.  Montgomery,  G.  M.  HoUenbeck  cmd 
Charles  S.  Sprague  were  nominated  by  petition  of  other 
electors  of  the  district,  who  also  selected  the  same  party 
name,  and  called  their  ticket  the  Fusion  party  ticket.  Cer- 
tificates of  both  sets  of  nominees  were  filed  with  the  secre- 
tary of  state,  respondents'  certificate  being  first  lodged  with 
that  official.  The  question  here  is  which,  if  either,  set  is  to 
be  printed  upon  the  official  ballot  as  nominees  of  the  Fusion 
party. 

For  a  number  of  years  in  this  state  three  political  parties, 
the  Democratic,  Silver  Republican  and  People's  party,  have 
generally  at  elections  united  upon  the  same  set  of  nominees, 
whose  names  were  on  each  of  the  party  tickets.  This  aggre- 
gation has  been  popularly  called  a  fusion,  though  neither 
party  has  appropriated  '^f^usion"  as  a  distinctive  party  name. 

Montgomery  and  his  associates  are  the  nominees  of  this 
combination  in  this  representative  district,  or,  at  least,  of 
two  of  the  three  allied  parties,  and,  as  such,  claim  the  right 
to  the  name  Fusion.  Respondents,  as  nominees  of  at  least 
two  other  political  parties,  claim  the  right  to  select  the 
name  fhision,  and  to  have  their  names  appear  as  nominees  of 
Vol  28-4, 
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the  Fusion  party  and  on  its  ticket,  since  no  appropriation  of 
that  word  as  a  party  name  has  hitherto  been  made. 

We  think  neither  list  of  nominees  should  appear  npon  the 
official  ballot  as  nominees  of  the  Fosion  party,  or  opon  the 
Fnsion  ticket.  Each  set  has  been  nominated  by  more  than 
one  political  party,  and  the  joining  of  two  or  more  political 
parties  is  a  fusion,  whether  efiFected  by  the  so-called  silver 
parties,  or  by  some  other  aggregation.  The  fact  that  Mont- 
gomery and  his  associates  are  the  nominees  of  political  par- 
ties which  constitute  what  has  been  generally  known  as 
Fosionists,  does  not,  of  itself,  give  them  the  right  to  have 
their  names  placed  upon  the  official  ballot  as  nominees  of  the 
Fusion  party  when  no  selection  of  that  name  has  been  made 
by  either  of  such  parties,  and  when  other  nominations  have 
been  made  by  a  combination  of  other  parties. 

If  either,  or  both,  sets  of  nominees  were  placed  upon  the 
official  ballot,  it  would  necessarily  tend  to  mislead  and  de- 
ceive the  voters,  and  probably  operate  as  a  fraud  upon  some 
electors. 

The  secretary  of  state  will,  therefore,  be  ordered  to  ex- 
clude both  lists  from  the  official  ballot  as  nominees  of  the 
EHision  party  or  on  that  ticket.  The  judgment  of  the  dis- 
trict court,  not  being  in  harmony  with  this  conclusion,  is 
reversed  and  judgment  will  be  entered  here  in  accordance 

with  the  views  expressed  in  the  opinion. 

JReversed, 


[No.  4279.] 

Brokwith,  Segbbtaby  of  Statb  v.  Righabds. 

Oponoir  Followed. 

This  case  is  decided  upon  the  opinion  in  the  case  of  Beckmith  v. 
Winters  et  al,  ante  p.  9& 

Upon  Review  from  the  District  Court  of  Arapahoe  County, 
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Mr.  Ben.  B.  Lindsey  and  Mr.  Sam.  W.  Bbxford  for 
petitioner. 

Messrs.  Wabd  &  Ward  for  respondent. 

Fer  Curiam. — This  case  in  its  essential  features  is  like 
that  of  Beckwith  v»  Winters  et  al.y  ante  p.  96,  and  the  de- 
cision there  governs  here.  The  name  of  respondent  should 
not  appear  upon  the  official  ballot  as  the  nominee  of  the  so- 
called  Fusion  party.  The  district  court  thought  it  should. 
Its  judgment,  however,  is  reversed,  and  petitioner  is  ordered 

to  exclude  respondent's  name. 

Reversed. 


[No.  4888.] 

Beokwith,  Seobetaby  of  State  v.  Davis. 

Opinion  FoLiiOwxD. 

This  case  is  decided  upon  the  opinion  in  the  case  Beckwith  v. 
Winters  et  dL,  ante  p.  96. 

Upon  Review  from  the  District  Court  of  Arapahoe  County,  * 

Mr.  Ben.  B.  Lindset  and  Mr.  Sam.   W.  Bblfobd  for 
petitioner. 

Messrs.  "Wabd  &  Wabd  for  respondent. 

^^        •  

Per  Curiam. — This  case  is  like  that  of  Beckwith  v.  Winters 

et  al,  ante  p.  96.  The  judgment  below,  in  its  effect  being 
that  respondent's  name  should  be  printed  upon  the  official 
ballot  as  the  nominee  for  congress  from  the  first  congres- 
sional district  of  the  so-called  Fusion  party,  is  reversed,  and 
judgment  entered  here  directing  petitioner  to  exclude 
respondent's  name  from  the  official  ballot  as  such  nominee. 

Beversed. 
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[No.  8984.] 

Maokey  v.  Magnon. 

1.  PABnnEBBHIP— GONTRAOTB— PrEBUIIFTIOIIS. 

Where  a  partnerehip  afcreement  is  in  writing  it  is  presamed  that 
all  previouB  negotiations  oonoeming  the  same  were  merged  in 

writing. 

2.  EVIDBNOE— CCNTRAOTS—FABOIi  AND  WbITTEN. 

A  parol  agreement  directly  repugnant  and  contrary  to  the  terms  of 
a  written  agreement  does  not  come  within  the  exception  that  some- 
times permits  parol  evidence  of  other  and  further  agreemeats  than  the 
one  expressed  in  the  writing. 

Error  to  the  Court  of  Appeals. 

Mr.  T.  M.  S.  Rhett  for  plaintiff  in  error. 

Mr.  Wm.  O'Brien  for  defendant  in  error. 

Per  Curiam, — This  is  a  writ  of  error  to  a  judgment  of  the 
court  of  appeals.  The  opinion  by  Thomson^  presiding 
judge,  is  reported  in  12  Colo.  App.  137  (54  Pac.  Bep.  907). 
The  action  is  in  the  nature  of  one  to  open  up  a  partnership 
account  and  set  aside  a  settlement  alleged  to  have  been  made 
through  the  fraud  of  the  defendant  Magnon  (defendant  in 
error  here);  and  in  the  complaint  there  is  a  prayer  that  de- 
fendant be  directed  to  make  a  conveyance  to  plaintiff  of  an 
interest  in  a  mining  claim  standing  in  his  name,  and  which 
was  said  to  be  part  of  the  firm  assets.  The  judgment  of  the 
district  court  was  a  money  judgment  in  the  sum  of  $558  for 
the  plaintiff;  and  it  would  seem  from  the  decree,  although 
not  altogether  clear,  that  the  court  quieted  title  in  defendant 
of  a  mining  claim  standing  in  his  name,  and  did  the  same 
with  respect  to  property  the  legal  title  of  which  was  in 
plaintiff.  However  that  may  be,  the  conveyance  of  real 
property,  as  asked  by  plaintiff,  was  denied. 
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Ck>mplaiiit  is  made  here  that  the  money  jadgment  was  too 
smally  bat  the  finding  of  the  amount  due  was  upon  conflict- 
ing evidence,  and,  under  the  established  rule  of  this  court, 
must  stand.  The  assets  of  the  co-partnership,  whether  con- 
sisting of  real  estate  or  personalty,  are,  for  partnership  pur- 
poses, usually  considered  personal  property,  and  in  this 
action  to  adjust  firm  accounts,  it  is  questionable  if  a  free- 
hold is  involved,  in  the  sense  in  which  that  term  is  used  in 
oar  statute,  merely  because  some  of  the  firm  assets  are  real 
estate,  and  we  certainly  have  not  jurisdiction  unless  a  free- 
hold is  involved.  If  that  element  is  not  present,  this  writ 
should  be  dismissed  for  want  of  jurisdiction.  The  question 
is  not  raised  by  either  party,  and  as  the  writ  must,  for 
another  reason,  be  dismissed,  it  is  immaterial  whether  the 
ruling  be  based  on  the  proposition  suggested,  or  on  the 
ground  which  we  now  proceed  to  state. 

It  conclusively  appears  from  the  pleadings  that  the  agree- 
ment as  to  the  alleged  partnership  was  reduced  to  writing, 
and  the  presumption  is  that  all  previous  negotiations  con- 
cerning the  same  were  therein  merged,  and  there  is  no  evi- 
dence to  the  contrary.  Neither  is  there  any  proof  that  there 
was  an  additional,  or  other,  agreement  subsequently  entered 
into.  Indeed,  the  so-called  additional  agreement  which  the 
plaintiff  alleges  in  his  complaint,  and  which  he  seeks  to 
establish  upon  the  principle  that  other  or  further  agree- 
ments  than  that  expressed  in  a  writing  may  sometimes  be 
shown,  does  not  fall  within  that  rule,  or  rather  exception, 
for  it  is  directly  repugnant  and  contrary  to  the  terms  of  the 
writing.  According  to  the  written  instrument,  the  real 
estate  which  the  plaintiff  asks  to  have  considered  in  the 
settlement  of  the  partnership  accounts  was  not  embraced 
therein.  It  expressly  states  that  the  parties  to  it  were  to 
share  only  in  the  profits  that  might  accrue  from  a  sale,  if 
sale  was  had,  of  the  two  different  properties,  one  standing  in 
the  name  of  the  plaintiff,  and  the  other  in  that  of  the  de- 
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fendant.  There  was  no  agreement  that  upon  a  diaaolntion 
of  the  partnership,  or  settlement  of  its  bosiness,  there  should 
be  a  conveyance  by  one  partner  to  the  other  of  either  tract 
of  real  property  then  standing  in  his  name.  As  the  property 
was  not  sold,  it  did  not  form  a  part  of  the  partnership  busi- 
ness,  or  come  within  the  provisions  of  the  contract,  and  the 
pourt  below  properly  ruled  when  it  refused  to  order  a  cov- 
veyance  as  requested. 

For  these  reasons  which  are  set  forth  with  greater  fullness 
in  the  opinion  of  the  court  of  appeals,  its  judgment  is  right 
and  the  writ  should  be  dismissed,  and  it  is  so  ordered. 

Writ  of  error  dismiased. 


[No.  4002.] 

'i^    *S  Healey  et  al.  v.  Rupp. 

1 .  iNBTRUCnoNs— Requested — Inoonsistemt. 

A  party  cannot  complain  of  a  ref ueal  to  give  an  instruction  re 
quested,  although  it  contain  a  correct  statement  of  law  applicable  to 
the  cose,  if  the  court  has  given  an  inconsistent  instruction  on  the  same 
subject  at  the  request  of  the  same  party. 

2.  Same — Mines  and  Mining — Discovery. 

In  an  adverse  suit  where  at  defendants'    request   the   court  in-  I 

structed  the  jury  that  a  discovery  of  mineral  at  any  point  within  the  ! 

boundaries  of  the  claim  would  make  the  location  valid,  if  made  prior  to 
the  discovery  of  mineral  on  the  claim  of  their  adversary,  they  cannot 
object  to  the  refusal  of  the  court  to  instruct  the  jury  at  their  request 
that  the  discovery  of  mineral  at  any  point  other  than  in  the  discovery 
shaft  will  not  avail  or  validate  the  location.     Mr.  Justice  Qabbert  | 

dissents  from  the  conclusion  of  the  majority  of  the  court  that  the  in-  { 

struction  given  should  be  construed  as  directing  the  jury  that  a  die* 
covery  at  any  point  within  the  claim  would  validate  the  location. 

3.  Mining  Claims— Adverse  Suit — £vidsncb — '^Salting*'  Shaft.— 

In  an  adverse  suit  where  it  was  claimed  by  the  plaintiff  that  de-  ' 

fendants'  discovery  shaft  had  been  **salted"  evidence  was  admissible 
that  four  persons,  one  of  whom  was  pointed  out  in  court,  and  neither  of  | 

whom  was  a  party  to  the  suit  or  in  any  way  interested  in  the  subject 
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matter  of  the  action,  were  seen  to  visit  the  shaft  about  midnight  where 
they  acted  in  a  suspicious  way,  although  there  was  no  evidence  tending 
to  connect  them  with  defendants.    Mr.  Justice  Qabbert  dissenting. 

4 .     MiNiivG  Claims— DisooTEBT  of  Mineral  — Evidbnoe. 

In  an  adverse  suit  where  it  was  claimed  by  plaintifF  that  no  min- 
eral had  been  discovered  in  the  discovery  shaft  on  defendants'  claim,  it 
was  error  to  reject  evidence  offered  by  defendants  to  prove  that  a  sam- 
ple of  ore  claimed  to  have  been  taken  from  the  dump  of  their  discov- 
ery shaft  showed  precious  minerals  in  appreciable  quantities. 

Appeal  from  District  Court  of  Lake  County. 

The  Babject  of  this  controversy  is  the  conflict  between  two 
lode  mining  claims,  known  as  the  Canestota  and  the  Ijast 
Batcb.  Appellee,  as  plaintiff,  and  owner  of  the  former, 
brought  this  action  in  the  court  below  in  sapport  of  his 
adverse  against  the  application  of  appellants,  as  defendants, 
for  patent  to  the  latter.  From  a  judgment  in  favor  of  plain- 
tiff, the  defendants  appeal. 

The  Last  Batch  bases  its  location  as  of  October,  11, 1887, 
and  the  Canestota  as  of  January  13,  1896.  The  discovery 
shaft  of  the  Canestota  discloses  no  vein  or  mineral  whatso- 
ever. It  is  the  point  designated  ^'discovery"  on  this  location. 
The  existence  of  a  vein  in  the  discovery  shaft  of  the  Last 
Batch  is  controverted.  For  the  purpose  of  establishing  the 
discovery  of  mineral  within  the  boundaries  of  the  Canestota, 
evidence  was  introduced  on  behalf  of  plaintiff  to  the  effect 
that  in  a  shaft,  known  as  the  Price,  sunk  partially  within 
the  boundaries  of  that  location  and  an  adjoining  one,  known 
as  the  Salina,  mineral  was  discovered  in  that  part  within  the 
Canestota.  No  location  of  the  Canestota  was  made  upon 
this  alleged  discovery.  On  behalf 'of  defendants  the  follow- 
ing instruction  was  requested  and  refused: 

"The  jury  is  instructed  that  a  discovery  of  mineral,  within 
the  meaning  of  the  statute  of  the  state  of  Colorado  upon 
that  subject,  requires  that  such  discovery  shall  be  made  io 
the  discovery  shaft  upon  which  the  location  is  based.    A  dis- 
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covery  of  mineral  elsewhere  than  in  the  discovery  shaft  wiU 
not  avail,  and  if  you  believe  from  the  evidence  in  this  case 
that  there  has  been  no  discovery  of  mineral  ad  heieinbeloce 
defined  in  the  discovery  shaft  of  the  Canestota  locaticm,  in 
such  case  the  plaintiff  cannot  prevail  in  this  action*" 

At  the  instance  of  defendants  the  court  instructed  Hbe  juxy 
as  follows: 

u  «  «  «  rp^  make  a  valid  location  of  a  mining  daim, 
a  citizen  of  the  United  States,  or  one  who  has  declared 
his  intention  to  become  such,  must  enter  upon  the  anoooa. 
pied,  unappropriated  and  unclaimed  mineral  domain  of  the 
United  States,  and  discover  within  the  limits  of  the  claim 
located  a  vein,  lode,  ledge  or  deposit  of  mineral-bearing 
rock  in  place,  and  substantially  comply  with  the  foUowiiig 
requirements : — 

First:  Sink  a  discovery  shaft  upon  the  lode  to  a  depih 
of  at  least  ten  feet  from  the  lowest  part  of  the  rim  of  such 
shaft  at  the  surface,  or  deeper,  if  necessary  to  show  a  well- 
defined  crevice. 

Second:  Post  at  the  point  of  discovery  on  the  surface  a 
plain  sign  or  notice  containing  the  name  of  the  lode  and  the 
name  of  the  locator  and  the  date  of  discovery.    ♦    ♦    * 

"2.  The  court  further  instructs  you  that  if  you  believe 
from  the  evidence  in  this  case  that  the  defendants,  or  their 
grantors,  being  citizens  of  the  United  States,  or  having  de- 
clared their  intention  to  become  such,  made  a  valid  discovery 
of  a  vein  or  lode  of  mineral- bearing  rock  in  place  carrying 
gold,  silver  or  lead  in  appreciable  quantities  within  the  ex- 
terior bounds  of  the  Last  Batch  lode  mining  claim,  and  duly 
located  their  said  claim,  and  filed  a  location  certificate 
thereof  as  required  by  law,  and  if  you  also  find  that  their 
discovery  of  such  vein  ante-dates  any  valid  discovery  made 
on  the  Canestota  claim  by  plaintiffs,  then  the  defendants 
have  the  better  right  and  are  entitled  to  a  verdict  in  their 
favor. 
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"3.  *  «  *  So,  in  this  case,  if  you  find  from  the  evi- 
dence that  the  Last  fiatch  location  in  all  things  conformed 
to  the  law,  save  and  except  the  finding  of  mineral  within 
the  discovery  shaft,  and  if  yon  further  find  from  the  evidence 
that  sach  mineral  was  found  on  the  Last  Batch  claim,  in 
rock  in  place  in  the  general  mass  of  the  mountain  prior  to 
the  finding  of  mineral  in  rock  in  place  in  the  general  mass 
of  the  mountain  on  the  Oanestota  lode  mining  claim,  then 
and  in  that  event  the  Last  Batch  location  is  entitled  to  pre- 
vail over  the  Canestota  location  as  to  priority  of  discovery  of 
mineral  And  if  you  find  from  the  evidence  the  location  of 
the  Last  Batch  in  all  respects  to  be  prior  to  and  superior  to 
the  Oanestota  location,  and  you  further  find  that  such  loca- 
tion has  a  valid  discovery  of  mineral  within  it  as  herein 
defined,  prior  to  the  finding  of  mineral  in  the  Oanestota 
location,  then  and  in  that  event  the  Oanestota  location  is  in- 
V  alidand  of  no  force  or  effect  in  so  far  as  the  said  Oanestota 
location  conflicts  with  the  Last  Batch  location.'' 

Defendants  made  no  claim  that  mineral  had  oeen  dis- 
covered on  the  Last  Batch  at  any  point  other  than  in  the 
discovery  shaft  of  that  claim.  Oounsel  for  defendants  con- 
tend that  a  valid  discovery  of  mineral  cannot  be  shown  at 
any  place  within  the  limits  of  the  claim  located  other  than 
the  discovery  shaft,  unless  the  claim  be  re-located  and  the 
second  discovery  made  the  basis  of  such  re-location.  On 
behalf  of  the  plaintiff  it  is  contended  that  defendants  are 
foreclosed  from  having  this  question  considered  and  de- 
termined, for  the  reason  that  under  instructions  given  at 
their  request,  the  jury  was  directed  that  a  discovery  of  min- 
eral within  the  boundaries  of  the  Last  Batch  at  any  point 
woald  render  the  location  of  that  claim  valid,  if  made  prior 
to  a  discovery  upon  the  Oanestota. 

Defendants  offered  to  prove  that  a  sample  of  ore  claimed 
to  have  been  taken  from  the  dump  of  the  Last  Batch  dis- 
covery shaft  showed  precious  minerals  in  appreciable  quanti- 
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ties,  which  offer  was  refused. 

It  appears  from  the  record  that  plaintiff  attempted  to 
establish  that  the  discovery  shaft  of  the  Last  Batch  had  been 
^'salted.'*  Norman  Estey,  interested  in  a  lease  on  the  Canes- 
tota,  employed  one  Anderson  to  watch  this  shaft.  While  so 
engaged,  four  persons,  neither  of  whom  is  a  party  to  this 
action,  or  in  any  manner  interested  in  the  subject  matter  of 
the  controversy,  came  to  this  shaft  about  midnight,  and 
acted  in  a  suspicious  manner.  Anderson  did  not  see  these 
parties  do  anything  which  would  indicate  that  they  did  any 
"salting,''  nor  was  there  any  evidence  tending  to  connect 
them  with  the  defendants.  Counsel  for  the  latter  moved  to 
strike  out  this  evidence,  which  was.  refused.  The  court 
stated  in  its  instructions,  that  this  evidence  was  admitted  for 
the  sole  and  only  purpose  of  throwing  light  upon  assays  of 
samples  claimed  to  have  been  taken  from  the  Last  Batch 
shaft. 

Messra  Phelps  &  Pbndeby  and  Messrs.  Pattbbson,  Bigh- 
ARDSON  &  Hawkins,  for  appellants. 

Mr.  T.  A.  Dickson,  for  appellee. 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

The  instruction  requested  on  behalf  of  defendants,  and  re- 
fused, was  to  the  effect  that  the  discovery  of  mineral  at  any 
point  other  than  in  the  discovery  shaft  will  not  avail  or  vali- 
date a  location.  According  to  the  undisputed  facts,  the 
point  of  discovery  and  the  discovery  shaft  upon  each  claim 
are  one  and  the  same,  so  that  the  important  question  (inde- 
pendent of  the  disclosure  of  a  vein  in  the  discovery  shaft) 
which  defendants  raised  by  the  instruction  refused,  is,  must 
a  location  of  a  lode  mining  claim  be  based  upon  a  specific 
vein?  In  the  opinion  of  the  majority  of  the  court,  they  are 
precluded  from  having  this  question  considered  and  deter- 
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mined,  for  the  reason  that  tinder  the  instructions  given  at 
their  request,  the  jury  was,  in  effect,  directed  that  the  dis- 
covery of  mineral  within  the  boundaries  of  the  Last  Batch  at 
any  point  would  render  the  location  of  that  claim  valid,  if 
made  prior  to  a  discovery  upon  the  Oanestota.  If,  in  effect, 
the  instructions  given  at  the  request  of  defendants  are  sus- 
ceptible of  this  construction,  then,  unquestionably,  they  are 
precluded  from  having  the  question  sought  to  be  raised  by 
the  instruction  requested  and  refused,  determined,  for  the 
obvious  reason  that  if  instructions  given  at  their  request  do 
not  state  the  law  correctly,  they  cannot  complain  of  the  re- 
fusal of  the  court  to  give  an  instruction  which,  though  cor- 
rect, is  inconsistent  Mdth  those  given;  or,  in  other  words, 
states  the  law  differently  on  a  given  point  from  those  given 
at  their  instance.  With  the  conclasion  of  the  majority  that 
the  instructions  given  at  the  request  of  counsel  for  defend- 
ants state,  in  effect,  that  a  discovery  of  mineral  at  any  point 
within  the  boundaries  of  the  Last  Batch  could  be  considered 
as  a  discovery  which  might  validate  that  claim,  the  writer 
does  not  agree.  The  instructions  as  given,  and  which  ap- 
pear in  the  statement  must  be  read  and  construed  as  a 
whole.  From  these  it  appears,  in  the  judgment  of  the 
writer,  that  the  jury  was  directed,  in  effect,  that  a  discovery 
shaft  must  be  siink  upon  the  vein;  that  a  notice  must  be 
posted  at  the  point  of  discovery;  that  it  must  appear  from 
the  evidence  that  a  valid  discovery  of  a  vein  was  made 
within  the  exterior  boundaries  of  the  Last  Batch,  as  re- 
quired by  law,  (From  which  it  must  be  understood  that  a 
vein  was  disclosed  in  the  discovery  shaft),  and  that  in  order 
to  entitle  the  defendants  to  recover,  it  must  appear  that  the 
finding  of  mineral  within  the  limits  of  their  claim  in  the 
anner  defined  in  the  instructions — i,  e.,  upon  the  vein 
lich  they  claim  to  have  located,  and  at  the  point  desig- 
ned ''discovery,"  must  ante-date  the  finding  of  mineral  in 
)  Canestota.    As  an  additional  reason  why  this  construe- 
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tion  should  be  giyen  these  instructionSy  it  most  be  borne  in 
mind  that  the  defendants  made  no  claim  that  mineral  was 
discovered  at  any  point  on  the  Last  Batch  except  in  the  dis- 
covery shaft.  The  conclusion  of  the  majority  precludes  a 
consideration  of  the  action  of  the  trial  court,  in  refusing  to 
give  the  instruction  requested. 

The  fact  that  the  Price  shaft  was  only  partially  within  the 
boundaries  of  the  Canestota  is  immaterial.  The  simple 
question,  so  far  as  that  location  is  concerned,  was,  whether 
mineral  had  been  discovered  in  that  shaft,  within  the  boun- 
daries of  the  Canestota.  If  so,  and  it  ante-dated  a  discov- 
ery of  mineral  in  place  on  the  Last  Batch,  then,  under  the 
theory  upon  which  the  cause  was  submitted  to  the  jury,  it 
validated  the  Canestota.  As  this  was  a  theory  which,  in  the 
opinion  of  the  majority  of  the  court,  appears  to  have  been 
adopted  at  the  instance  of  counsel  for  defendants,  whether 
or  not  it  is  correct  we  do  not  pretend  to  pass  upon,  and  the 
conclusion  that  the  discovery  of  mineral  in  the  Price  shaft 
might  validate  the  Canestota  location,  if  made  before  min- 
eral was  discovered  on  the  Last  Batch  is  reached,  for  the 
reason  that  the  instructions  of  the  court  that  it  would,  are  in 
harmony  with  those  given  at  the  instance  of  defendants  in 
this  respect. 

In  the  opinion  of  the  majority  of  the  court,  the  evidence 
of  the  witness  Anderson  was  admissible.  Plaintiff  claimed 
that  the  shaft  of  the  Last  Batch  had  been  "salted,^'  and 
therefore,  any  evid^nce  tending  to  establish  this  claim  was 
competent.  Whether  or  not  the  parties  who  visited  this 
shaft  at  the  time  mentioned  by  Anderson  did  so  at  the  in- 
stance of  the  defendants,  was  a  matter  for  the  jury  to  deter- 
mine, especially  in  view  of  the  fact  that  Anderson  pointed 
out  at  least  one  of  them  in  the  court  room,  and  the  defend- 
ants did  not  place  him  upon  the  stand  for  the  purpose  of 
either  contradicting  the  witness  Anderson,  or  showing  at 
whose  instance,  or  for  what  purpose,  they  visited  the  shaft. 
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Neither  did  they  attempt  to  show  that  these  parties  did  not 
visit  the  premises  at  their  request.    The  writer  does  not  be- 
lieve that  this  evidence  shoald  have  been  admitted.    The 
fact   that  the  defendants  did  not  see  fit  to  attempt  to  show 
that  these  parties  did  not  visit  the  shaft,  or  do  the  acts  as 
detailed  by  Anderson,  at  their  request,  or  did  not  call  the 
witness  pointed  out  by  him  in  the  court  room,  are  not  mat- 
ters which  should  be  taken  into  consideration  in  determining 
the  admissibility  of  this  testimony.    Their  failure  to  contra- 
dict it,  or  explain  it  in  any  way,  does  not  affect  their  right  to 
object  to  that  which  is  immaterial  and  incompetent.    There 
WBB  no  evidence  whatever,  tending  to  show  that  these  par- 
ties who  visited  the  Last  Batch  shaft  did  so  at  the  instance 
ol  the  defendants,  or  were  in  any  manner  connected   with 
them,  or  interested  in  the  subject  matter  of  the  controversy. 
In  the  absence  of  such  testimony,  the  statement  of  Anderson 
tended  to  cast  suspicion  upon  the  defendants,  that  they  were 
guilty  of  ^'salting"  the  shaft  of  the  Last  Batch,  by  the  sus* 
picious  action  of  parties  with  whom  they  had  no  connection, 
and  who,  so  far  as  disclosed  by  the  record,  may  have  visited 
the  property  at  the  instance  of  the  plaintiffs.     This  testi- 
mony, in  the  opinion  of  the  writer,  should  have  been  ex- 
cluded. 

The  evidence  regarding  the  assay  of  a  sample  of  ore 
claimed  to  have  been  taken  from  the  dump  of  the  Last  Batch 
should  have  been  admitted.  Whether  or  not,  as  a  matter  of 
fact,  such  sample  was  originally  taken  from  the  shaft  was  a 
proper  matter  for  argument  before  the  jury,  and  for  it  to  con- 
sider in  determining  what  weight  should  be  given  to  such 
evidence.  For  the  error  in  excluding  this  evidence,  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Reversed  and  Bemanded. 
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[No.  4179.] 

The  City  op  Denver  bt  al.  v.  Hates  bt  al. 

128    110 
J81    4J»| 

hM  415     ^*    Cities    and   Towns— Orbatihq    Indbbtbdnbbs — SiTBicissiaif    to 
Blbctors. 

Under  the  constitution  and  statutes  prohibiting  cities  and  towns 
from  creating  any  indebtedness  until  it  has  been  voted  in  favor  of  by 
the  electors  thereof  and  enumerating  several  purposes  for  which  such 
indebtedness  may  be  contracted,  an  election  at  which  all  the  several 
purposes  enumerated  and  the  amount  of  indebtedness  to  be  created  are 
submitted  as  one  proposition  so  that  the  electors  must  vote  for  or 
against  them  as  a  whole,  is  invalid,  and  bonds  issued  thereunder  are 
void.  Only  one  purpose  for  which  the  indebtedness  is  to  be  created 
should  be  submitted  at  one  time,  or  if  more  than  one  is  submitted  they 
should  be  submitted  as  separate  propositions  with  the  several  amounts 
of  indebtedness  proposed  for  each,  so  that  an  elector  can  vote  for  aAy 
one  or  more  of  the  propositions  he  may  favor  and  against  such  as  he 
opposes. 

2.    I NTERBBT— Deposit  for  Invalid  Citt  Bonds. 

Where  the  successful  bidders  for  an  issus  of  city  bonds  made  a  de- 
posit as  a  bonus  and  the  bonds  proving  to  be  invalid  the  bidders 
demanded  the  return  of  their  deposit,  they  are  not  entitled  to  interest 
on  such  deposit  after  the  date  of  such  demand. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  J.  M.  Ellis,  City  Attorney,  Mr.  Guy  LbBot  Stevigk, 
Mr.  S.  L.  Gabpenteb  and  Mr.  N.  B.  Baohtell  for  appel- 
lants; Mr.  F.  A.  Williams,  Mr.  Gbobob  F.  Dunklbb  and 
Mr.  James  H.  Bbown  of  counsel. 

Messrs.  Biokslbb,  MoLban  &  Bennett  and  Mr.  Thomas 
W.  Heatley  for  appellees. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  ultimate  object  of  this  action  is  to  test  the  validity  cf 
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an  issue  of  so-called  Auditorium  bonds  of  the  city  of  Den- 
ver agi^re^ting  $400,000.  Appellees,  who  were  the  success- 
ful  bidders,  therefor,  accompanied  their  bid  by  depositing 
with  the  city  treasurer  $8,300  as  evidence  of  their  good 
faith,  which,  if  their  bid  was  accepted,  was  to  be  applied  on 
the  purchase  price.  Discovering,  as  they  say,  the  invalidity 
of  the  bonds  after  the  deposit  was  made,  they  brought  this 
action  to  recover  the  same  when  the  city  refused  to  refund  it. 
It  is  a  friendly  action,  but  the  controversy  is  real,  and  the 
pleadings  are  so  framed  as  to  demand  a  decision  of  the 
question  argued. 

The  constitutional  and  statutory  provisions  which  control 
are  section  8  of  article  11  of  the  constitution  and  sections 
154  and  156  of  the  charter  of  the  city  of  Denver,  the  former 
of  which  is  found  in  session  laws  of  1893,  p.  200,  Sec.  9; 
the  latter  in  session  laws  of  1899,  pp.  371-2.  The  sections, 
excluding  words  superfluous  in  this  discussion,  are: — 

'*No  city  or  town  shall  contract  any  debt  by  loan  in  any 
form,  except  by  means  of  an  ordinance  *  *  *  specifying 
the  purposes  to  which  the  funds  to  be  raised  shall  be  ap- 
plied. *  «  *  But  no  such  debt  shall  be  created  unless 
the  question  of  incurring  the  same  shall  at  a  regular  elec- 
tion for  councilmen,  aldermen  or  officers  of  such  city  or 
town,  be  submitted  to  a  vote  of  such  qaalified  electors 
thereof  as  shall,  in  the  year  next  preceding,  have  paid  a 
property  tax  therein,  and  a  majority  of  those  voting  on  the 
question,  by  ballot  deposited  in  a  separate  ballot  box,  shall 
vote  in  favor  of  creating  such  a  debt.  «  «  "  Const. 
Art.  11,  Sec.  8. 

'^No  loan  shall  be  made  and  no  bonds  shall  be  issued  for 
any  purpose  except  in  pursuance  of  an  ordinance  authorizing 
the  same;  *  *  and  such  ordinance  shall  specify  the  pur- 
poses for  which  the  sums  to  be  raised  shall  be  appled; 
*  *  *  but  no  such  debt  shall  be  created  nor  bonds  issued 
unless  the  question  of  incurring  the  same  and  issuing  bonds 
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fendant.  There  was  no  agreement  that  upon  a  dissolation 
of  the  partnership,  or  settlement  of  its  business,  there  should 
be  a  conveyance  by  one  partner  to  the  other  of  either  tract 
of  real  property  then  standing  in  his  name.  As  the  property 
was  not  sold,  it  did  not  form  a  part  of  the  partnership  busi- 
ness, or  come  within  the  provisions  of  the  contract,  and  the 
pourt  below  properly  ruled  when  it  refused  to  order  a  cov- 
veyance  as  requested. 

For  these  reasons  which  are  set  forth  with  greater  fullness 
in  the  opinion  of  the  court  of  appeals,  its  judgment  is  right 
and  the  writ  should  be  dismissed,  and  it  is  so  ordered. 

Writ  of  error  dismissed. 


[No.  4008.] 

^M    *S  Healey  et  al.  v.  Rupp. 

1 .  IwsTRUcrnoNs— Requested — Inoonbistent. 

A  party  cannot  complain  of  a  refusal  to  give  an  instraciion  re 
quested,  although  it  contain  a  correct  statement  of  law  applicable  to 
the  cose,  if  the  court  has  given  an  inconsistent  instruction  on  the  same 
subject  at  the  request  of  the  same  party. 

2.  Same — Mines  and  Mining — Discovbby. 

In  an  adverse  suit  where  at  defendants'  request  the  court  in- 
structed the  jury  that  a  discovery  of  mineral  at  any  point  within  the 
boundaries  of  the  claim  would  make  the  location  valid,  if  made  prior  to 
the  discovery  of  mineral  on  the  claim  of  their  adversary,  they  cannot 
object  to  the  refusal  of  the  court  to  instruct  the  jury  at  their  request 
that  the  discovery  of  mineral  at  any  point  other  than  in  the  discovery 
shaft  will  not  avail  or  validate  the  location.  Mr.  Justice  Gabbert 
dissents  from  the  conclusion  of  the  majority  of  the  court  that  the  in- 
struction given  should  be  construed  as  directing  the  jury  that  a  dis- 
covery at  any  point  within  the  claim  would  validate  the  location. 

3.  Mining  Claims— Adverse  Suit — Evidence — "Salting"  Shaft. — 
In  an  adverse  suit  where  it  was  claimed  by  the  plaintiff  that  de- 
fendants' discovery  shaft  had  been  "^salted"  evidence  was  admissible 
that  four  persons,  one  of  whom  was  pointed  out  in  court,  and  neither  of 
whom  was  a  party  to  the  suit  or  in  any  way  interested  in  the  subject 
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matter  of  the  action,  were  seen  to  visit  the  shaft  about  midnig^ht  where 
they  acted  in  a  euspicious  way,  although  there  was  no  evidence  tending 
to  oonnect  them  with  defendants.    Mr.  Justice  Gabbert  dissenting. 

4.     Mining  Claims— Disooveby  of  Mineral— Evidence. 

In  an  adverse  suit  where  it  was  claimed  by  plaintiff  that  no  min- 
eral had  been  discovered  in  the  discovery  shaft  on  defendants*  claim,  it 
was  error  to  reject  evidence  offered  by  defendants  to  prove  that  a  sam- 
ple of  ore  claimed  to  have  been  taken  from  the  dump  of  their  discov- 
ery shaft  showed  precious  minerals  in  appreciable  quantities. 

Appeal  from  District  Court  of  Lake  County. 

The  Bubject  of  this  controversy  is  the  conflict  between  two 
lode  mining  claims,  known  as  the  Canestota  and  tbe  Last 
Batch.  Appellee,  as  plaintiff,  and  owner  of  the  former, 
brought  this  action  in  the  court  below  in  support  of  his 
adverse  against  the  application  of  appellants,  as  defendants, 
for  patent  to  the  latter.  From  a  judgment  in  favor  of  plain- 
tiff, the  defendants  appeal. 

The  Last  Batch  bases  its  location  as  of  October,  11, 1887, 
and  the  Canestota  as  of  January  13,  1896.  ^  The  discovery 
shaft  of  the  Canestota  discloses  no  vein  or  mineral  whatso- 
ever. It  is  the  point  designated  'discovery"  on  this  location. 
The  existence  of  a  vein  in  the  discovery  shaft  of  the  Last 
Batch  is  controverted.  For  the  purpose  of  establishing  the 
discovery  of  mineral  within  the  boundaries  of  the  Canestota, 
evidence  was  introduced  on  behalf  of  plaintiff  to  the  effect 
that  in  a  shaft,  known  as  the  Price,  sunk  partially  within 
the  boundaries  of  that  location  and  an  adjoining  one,  known 
as  the  Salina,  mineral  was  discovered  in  that  part  within  the 
Canestota.  No  location  of  the  Canestota  was  made  upon 
this  alleged  discovery.  On  behalf  t)f  defendants  the  follow- 
ing instruction  was  requested  and  refused: 

"The  jury  is  instructed  that  a  discovery  of  mineral,  within 
the  meaning  of  the  statute  of  the  state  of  Colorado  upon 
that  subject,  requires  that  such  discovery  shall  be  made  in 
the  discovery  shaft  upon  which  the  location  is  based.    A  dis- 
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and  to  issue  bonds  therefor,  and  out  of  the  proceeds  received 
from  their  sale  it  was  proposed  to  set  aside  one-eighth  as  a 
park  fund  (the  charter  elsewhere  providing  that  one-eighth 
of  all  proceeds  from  bonds  voted  should  be  so  applied)  and 
seven-eights  to  the  building  of  a  public  auditorium. 

There  are  four  particulars  in  which  the  bonds  are  said  to 
be  invalid,  In  the  view  we  take  of  the  controversy  it  ia 
necessary  to  consider  only  one.  It  is  the  contention  of 
plaintiffs  that  the  bonds  are  invalid  because  ordinance  No. 
31,  providing  for  ascertaining  the  will  of  the  voters,  and  the 
election  called  in  pursuance  thereof,  were  invalid  in  that  the 
ordinance  and  the  notice  for  the  election  and  in  the  form  of 
the  ballot  to  be  used  eleven  separate  purposes  were  included 
as  one  proposition  to  be  voted  upon,  and  electors^  were  not 
able  understandingly  to  cast  their  ballot. 

Defendants,  on  the  other  hand,  contend  that  several  pur* 
poses  may  be  submitted  as  a  single  proposition  at  the  same 
election,  and  if  a  majority  of  the  qualified  electors  authorize 
the  creation  of  an  indebtedness  in  a  lump  sum,  this  is  a  due 
observance  of  the  regulations  prescribed  by  law,  and  the 
council  may  thereafter,  by  ordinance,  apportion  among  the 
different  purposes  the  proceeds  of  the  bonds  as  it  sees  fit, 
or  may  apply  them  exclusively  (less  one-eighth  for  parks) 
to  one  purpose. 

A  careful  examination  of  the  constitutional  and  statutory 
provisions  involved  will  disclose  that  they  are  harmonious. 
Indeed,  they  are  substantially  the  same.  The  precise  ques- 
tion for  determination,  therefore,  is  not  whether  the  legisla- 
tive enactments  are  constitutional, — though  by  necessary 
deduction  that  point  is  also  ruled  upon, — but  whether  the 
city  council  in  its  proceedings  leading  up  to  the  issue  of 
these  bonds  has  observed  the  provisions  of  the  charter. 

That  the  action  of  the  city  council  was  fundamentally 
wrong  we  have  not  the  slightest  doubt.  The  purpose  of  the 
framers  of  the    constitution,   which   they  expressed  in  the 
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section  under  consideration,  and  the  object  of  the  general 
assembly  which  is  embodied  in  the  city  charter,  were  to  pro- 
hibit municipal  authorities  from  creating  a  debt  for  munici- 
pal purposes  and  from  issuing  bonds  unless  a  majority  of 
the  legal  electors  of  the  city  gave  their  consent  thereto.  By 
the  proceedings  under  review  no  opportunity  was  given  by 
the  city  council  to  the  electors  to  express  their  will  as  to  in- 
curring a  debt  for  any  particular  purpose,  and  the  voice  of 
the  electors  has  never  been  heard.  Neither  the  constitution- 
al limitation  nor  the  statutory  provisions  expressly  declare 
that  only  one  purpose  may  be  submitted  at  the  same  elec- 
tion, nor  that,  if  more  than  one  purpose  may  thus  be  sub- 
mitted,  each  shall  be  separately  stated.  But  the  object  of 
neither  can  be  attained,  and  efFect  to  the  language  in  which 
they  are  expressed  cannot  be  given,  unless  such  purposes  be 
separately  stated,  and  the  amount  proposed  to  be  applied  to 
each  particular  purpose  designated.  This  must  be  done,  not 
only  in  the  ordinance  which  provides  for  the  submission, 
but  in  the  election  notice;  and  the  ballots  must  be  so  pre- 
pared that  every  elector  may  declare  his  choice  as  to  each 
purpose,  and  the  amount  proposed  to  be  applied  thereto 
must,  also,  be  stated. 

To  combine  several  distinct  and  independent  purposes  in- 
to one  proposition  without  specifying  the  amount  which  is 
to  be  devoted  to  each,  is  a  clear  evasion  of  the  law.  and,  if 
permitted,  would  fritter  away  the  safeguards  thrown  around 
such  transactions.  As  already  indicated,  under  the  provi- 
sions of  ordinance  No.  31,  and  in  the  form  of  the  ballot  as 
therein  prescribed,  an  elector  has  three  alternatives  ;^rs/, 
to  vote  for  all  purposes  collectively;  second,  t^  vote  against 
all  of  them  collectively;  third,  to  abstain  from  voting.  If  he 
wants  to  vote  for  one  or  more,  and  against  the  others  he  is 
not  able  to  do  it. 

Voting  for  all  combined  is  not  voting  for  any  one  or  more 
separately^  ftnd  sp  the  fact  that  a  majority  of  the  legal  votes 
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was  cast  for  the  eleven  parposes  ennmerated  in  ordinance 
No.  31  and  in  the  notice  of  election  is  not  equivalent  to  a 
majority  for  any  one  of  the  eleven  independent  purposes.  If 
such  a  proceeding  can  be  tolerated  as  was  attemped  by  the 
city  council,  then  if  an  aggregate  indebtedness  of  eleven  mil- 
million  dollars  is  authorized  by  the  electors  of  the  city  for 
the  eleven  purposes  enumerated,  the  city  council,  after  de- 
ducting from  the  sale  of  bonds  one-eighth  of  the  proceeds 
and  applying  the  same  for  park  purposes  which  the  charter 
requires,  might  devote  the  remainder  to  the  single  purpose 
of  constructing  bridges,  or  improving  existing  parks,  or  im- 
proving  the  banks  or  channels  of  the  Platte  river.  In  fact, 
that  is  just  what,  in  principle,  was  done  in  this  instance 
when  seven-eighths  of  the  proceeds  of  the  bond  sale  were 
devoted  to  the  erection  of  a  public  auditorium. 

By  combining  the  advocates  of  each  of  the  eleven  propo- 
sitions submitted  a  majority  of  the  votes  was  secured,  but 
by  the  procedure  adopted  it  is  impossible  to  ascertain 
whether  a  majority  of  the  electors  was  in  favor  of  any  one  of 
the  propositions  submitted. 

So  far  as  the  question  before  us  is  concerned,  it  makes  no 
difference  whether  we  hold  that  only  one  purpose  may  thus 
be  voted  upon,  or  that  two  or  more'  may  be  combined  and 
submitted  at  the  same  election.  It  would  seem  under  the 
decisions  of  other  courts  under  constitutions  and  statutes 
somewhat  similar  to  ours  that  the  better  rule  is  to  submit 
only  one  such  question  at  a  time.  By  statute  in  some 
of  the  states  it  is  expressly  provided  that  two  or  more  such 
propositions  may  be  combined,  but  if  they  are,  each  must  be 
separately  stated,  and  an  opportunity  given  the  electors  to 
vote  upon  each  purpose  separately.  The  electors  must  have 
the  right,  which  is  theirs  alone,  of  separately  determining 
each  purpose  for  which  a  debt  shall  be  created  and  what 
amount  shall  be  applied  thereto.  It  is  not  sufficient  that  a 
lump  sum  be  authorized  by  the   electors,  which  the  city 
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council  may  thereafter  apportion  as  it  sees  fit,  but  the  sepa- 
rate purpose  and  amount  devoted  to  each  must  be  determined 
by  them. 

Not  a  single  authority  has  been  cited  by  the  city  attorney 
in  support  of  the  construction  which  we  are  asked  to  sane- 
tion,  but  he  says  that  there  are  no  similar  constitutional  and 
statutory  provisions  in  other  states  on  which  a  decision 
might  be  expected.  This  may  be  true,  but  there  are  several 
decisions  which  we  consider,  in  principle,  to  be  squarely 
against  his  contention.  He  cites,  however,  the  case  of 
Thomas  v.  Orand  Junction^  13  Colo.  App.  80,  as  authority 
for  the  proposition  that  an  ordinance  which  authorizes 
the  purchase  or  construction  of  water  works  is  not  void  on 
account  of  including  two  subjects.  But  the  court  there  ex- 
pressly ruled  that  the  one  subject  and  one  object  of  the  or- 
dinance under  consideration  was  to  secure  for  the  city  the 
ownership  of  its  own  water  works.  ''It  authorizes  the  pur- 
chase or  construction,  not  the  purchase  and  construction." 
This  language  impliedfy  recognizes  the  rule  that  if  there 
had  been  more  than  one  purpose  included,  the  ordinance 
would  be  void.  Whether  the  distinction  made  is  sound  we 
do  not  say.  But  nothing  in  that  case  decided  is  against  the 
conclusion  which  we  have  reached,  but,  if  there  is,  it  must 
give  way  to  the  ruling  here.  The  following,  among  other, 
cases  are  in  harmony  with  our  resolution  of  the  question 
under  consideration.  Gas  &  Water  Co,  v.  City  of  Elyria 
57  Ohio  St.  374;  Truelsen  v.  City  of  Duluth,  61  Minn.  48; 
Metcalfe  v.  Seattle,  1  Wash.  297;  Petros  v.  Vancouver ,  13 
Wash.  423;  Supervisors  v.  N.  <Sb  W,  R,  B.  Co.,  21  Ills.  338, 
372;  Oray  et  al,  v.  Mount  etal,  45  Iowa,  591. 

Under  the  laws  of  Iowa  it  was  provided  that  upon  an 
affirmative  vote  of  the  people  at  any  general  or  special  elec- 
tion upon  the  proposition  submitted  to  them,  certain  land  or 
proceeds  arising  from  its  sale  might  be  devoted  to  the  erec- 
tion of  county  buildings  and  buildings  devoted   to  the  pur- 
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pose  of  eaucation.  The  question  submitted  was  whether  the 
funds  in  question  should  be  devoted  to  the  erection  of  a 
court  house  and  a  county  high  school.  Speaking  to  the  ob- 
jection that  such  a  submission  was  invalid  because  there  was 
a  union  of  two  objects  and  two  separate  appropriations  for 
distinct  objects  in  one  proposition  so  that  the  elector  could 
not  vote  for  one  and  against  the  other,  the  court,  in  the  case 
of  Gray  et  al.  v.  Mount  et  al.,  supra,  speaking  by  Mr.  Jus- 
tice Beck,  said: 

''The  question  to  be  submitted  to  the  voters  was  not  sim- 
ply whether  it  was  their  will  to  appropriate  the  fund;  but 
there  must  be  an  object  for  the  appropriation  in  order  to 
constitute  the  proposition  to  be  voted  upon.  The  object  is 
of  the  essence  of  the  proposition.  This  cannot  be  denied. 
The  appropriation  for  a  given  object  is  the  proposition  sub- 
mitted. If  there  be  two  objects  and  a  specified  amount  of 
funds  to  be  devoted  to  each,  it  is  very  plain  that  there  are 
two  propositions  submitted  at  the  same  election.  If  they 
are  submitted  together,  it  is  very  clear  that  the  voter  cannot 
vote  for  one  and  against  the  other.  He  must  vote  against 
both,  whereby  he  may  defeat  one,  the  success  of  which  he 
desires,  or  he  must  vote  for  both,  whereby  he  may  cause  the 
success  of  one 'which  he  desires  to  be  defeated.  If  he  fails  to 
vote  he  may  thus  aid  in  causing  the  defeat  of  his  favorite 
measure,  and  the  adoption  of  the  one  he  opposes.  He  has 
thus  no  liberty  of  choice.  The  plan  of  submitting  the  ques- 
tions, for  there  are  two,  resembles  more  the  common  device 
of  an  auctioneer  in  disposing  of  worthless  goods,  whereby  a 
good  article  is  mingled  with  them  and  made  to  draw  bids,  or 
the  cunning  tricks  of  gamesters  to  induce  wagers  of  the  un- 
wary, rather  than  the  open,  direct  and  fair  manner  that  al- 
ways should  prevail  in  elections  by  the  people.  The  very 
letter  as  well  as  the  spirit  of  our  election  laws  condemns  this 
plan.  It  has  never  been  heard  of  that  electors  were,  by  any 
plan,  denied  the  right  of  choosing  one,  and  rejecting  another 
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candidate  for  office,  to  be  voted  for  at  the  same  election." 

We  have  made  the  foregoing  excerpt  because  it  so  clearly 

and  concisely  presents  the  reasons  for  holding  invalid  the 

proceedings  of  the  city  council  in  submitting  to  the  electora 

of  the  city  of  Denver  the  proposition  of  creating  a  debt  for 

eleven  distinct  and  independent  purposes  without  giving  to 

the  voter  an  opportunity  to  express  his  will  as  to  any  one  of 

them. 

The  cross-error  assigned  by  appellees  that  the  trial  court 

waH  wrong  in  refusing  to  allow  interest  on  the  deposit  from 

the  date  of  the  demand  on  the  city  to  return  it,  is  resolved 

a^inst  them.    This  is  not  a  case  for  the  award  of  interest. 

The  judgment  of  the  district  court  being  in  accordance 

with  our  conclusion,  it  is  affirmed. 

Affirmed, 


[No.  8906.] 
The  Amebioan  Befbiqebator  Transit  Co.  v.  Adams  bt  al. 

AS  State  Boabd  of  Equalization. 

1.     PLBADnVG— DfiMURRSB — FOBEIGN  CORPORATIONS. 

A  plea  in  bar  to  an  action  on  the  ground  that  plaintiffs  are  foreign 
corporations  and  have  failed  to  comply  with  the  requirements  of  the 
constitution  and  statutes  to  authorize  them  to  do  business  in  the  state 
which  fails  to  aUege  that  plaintiffs  are  corporations  having  capital 
stock  divided  into  shares  is  insufficient  and  subject  to  demurrer  on  that 
ground  as  it  fails  to  bring  them  within  the  class  of  corporations  desig- 
nated in  the  statute. 

2.    Taxbs  and  Taxation— Railroad  Cars  Owned  bt  Foreign  Cor- 
poration— AVRRAGB  NUMBBR. 

Railroad  cars  owned  by  foreign  corporations  and  used  and  employed 
in  this  state  are  subject  to  taxation  and  where  the  number  of  such  cars 
within  the  state  is  continually  changing  the  state  board  of  equalization 
has  a  right  to  base  its  assessment  on  an  appraisement  and  valuation  of 
the  average  number  habitually  used  and  employed. 
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3.  Samb— Statu-toby  Ccnstbuction — Constitutional  Liaw— Retbo- 

SPBOTIVE  Law. 

The  act  of  April  1,1897,  (Session  Laws  1897  p.  259)  providing  a 
mode  of  ascertaining  the  average  number  of  cars  in  use  in  the  state 
belonging  to  individuals  or  corporations  other  than  railroad  companies 
operating  a  line  of  railroad,  is  not  retrospective  as  to  taxes  for  the  year 
1897  as  such  cars  were  already  subject  to  taxation  and  this  act  merely 
provides  a  method  of  ascertaining  the  average  number  in  use  during  * 
the  year. 

4.  Taxes  and  Taxation — Railboad  Cabs  Owned  Outside  the  State 
— Unifobmity — Constitutional  Law. 

The  act  (Session  Laws  1897  page  259)  providing  a  method  for  as- 
certaining the  average  number  of  cars  in  use  in  the  state  and  owned 
by  individuals  or  corporations  other  than  railroad  companies  operating 
a  line  of  railroad,  is  not  in  violation  of  the  rule  of  uniformity  of  taxes 
enjoined  by  section  3  article  10  of  the  constitution  because  it  excepts 
from  its  operation  cars  belonging  to  railroad  companies  operating  a 
line  of  railroad. 

5.  Same. 

The  act  (Session  Laws  1897  page  259)  is  not  in  violation  of  the  14th 
amendment  of  the  constitution  of  the  United  States  because  it  fails  to 
provide  an  opportunity  for  the  owners  of  cars  to  be  heard  as  such  an 
opportunity  is  afforded  by  the  act  of  1891  (Session  Laws  1891  page  293). 

Error  to  the  District  Court  of  Arapahoe  County, 

On  May  9,  1898,  The  American  Refrigerator  Transit  Com- 
pany and  twelve  other  foreign  companies,  as  plaintiffs,  filed 
in  the  district  court  of  Arapahoe  county  a  complaint,  asking 
for  the  issuance  of  a  writ  of  injunction,  restraining  the  de- 
fendants therein  named  as  the  state  board  of  equalization 
from  assessing  the  cars  of  any  of  said  thirteen  foreign  com- 
panies under  the  act  of  1897,  entitled  "An  act  to  provide  for 
the  assessment  and  taxation  of  railroad  cars  other  than  those 
which  are  the  property  of  railroad  companies."  Chap.  70, 
Session  laws  1897.  The  act  requires  the  president  or  other 
chief  oflBcer  of  every  company  or  corporation  other  than  a  rail- 
road company  operating  a  line  of  railway,  and  every  firm  or 
individual  owning  any  cars,  on  or  before  March   15  in  each 
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year,  to  make  to  the  state  board  of  equalization  a  statement, 
under  oath,  showing  the  aggregate  number  of  miles  made  by 
their  cars  over  the  eeveral  lines  of  railway  in  this  state  dar- 
ing  the  year  preceding  ending  on  December  31;  and  a 
further  statement  showing  the  average  number  of  miles 
traveled  per  day  by  the  cars  of  a  particular  class  or  classes 
covered  by  the  statement  in  the  ordinary  course  of  business 
during  the  year;  and  also  reo  'res  the  president  or  other 
chief  officer  of  every  railroad  company  whose  lines  run 
through  or  into  the  state,  on  or  before  the  same  date,  to  fur- 
nish to  the  state  board  of  equalization  a  similar  statement, 
showing  the  total  number  of  miles  made  by  such  cars  over 
their  lines  in  this  state  during  the  year  preceding  December 
31;  and  showing  separately  the  name  of,  and  aggregate  num- 
ber of  miles  traveled  over  their  lines  in  this  state  by,  the 
cars  of  each  such  company  or  individual;  and  provides  that 
*.he  state  board  of  equalzation  shall  ascertain  from  such 
f statements,  the  number  of  cars  required  to  make  the  total 
mileage  of  the  cars  of  each  company  or  individual  within 
the  year;  and  that  the  board  shall  ascertain  and  fix  a  valua- 
tion upon  each  particular  class  of  such  cars,  and  the  number 
so  ascertained  to  be  required  to  make  the  total  mileage  of 
the  cars  of  each  company  or  individual  shall  be  assessed  to 
such  companies  or  individuals  respectively;  and  for  the  pur- 
pose of  this  assessment  the  board  is  authorized  to  base  the 
same  upon  the  returns  of  the  several  railway  companies. 

On  June  7,  1898,  the  defendants  filed  their  verified  plea  in 
\yBfCf  in  which  it  was  alleged  that  all  said  companies  were 
':oreign  corporations,  regularly,  continuously  and  perma- 
nently engaged  in  the  transaction  of  business  in  this  state; 
that  no  one  of  said  companies  had  a  known  place  of  business 
or  an  authorized  agent  within  this  state,  upon  whom  process 
may  be  served;  and  that  no  one  of  said  companies  had  made 
the  necessary  filings  in  the  office  of  the  secretary  of  state,  or 
recorder  of  deeds,  or  paid  the  fees  required  by  law  of  foreign 
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corporations. 

To  this  plea  the  plaintiffs  filed  a  general  demurrer, 
which  the  court  below  sustained,  and  carried  the  demurrer 
back,  and  sustained  it,  to  the  complaint,  and  ordered  the 
complaint  dismissed.  To  review  this  judgment  of  the  dis- 
trict court,  the  plaintiffs  prosecute  this  writ  of  error. 

Mr.  Pebgt  Webneb  and  Mr.  C.  M.  Kendall  for  plaintiffis 
in  error. 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  £. 
Heed  and  Mr.  Dan  B.  Cabey,  assistants  attorney  general, 
for  defendants  in  error. 

Mr.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

1.  The  defendants  in  error  devote  their  entire  brief  to  a 
discussion  of  the  alleged  error  of  the  trial  court  in  sustain- 
ing  the  demurrer  to  their  plea  in  bar;  and  insist  that  the 
plaintiffs  in  error,  by  failing  to  comply  with  the  require- 
ments of  the  constitution  and  statutes  in  regard  to  foreign 
corporations,  and  especially  their  failure  to  comply  with  the 
provisions  of  the  act  of  April  13,  1897,  (Session  laws  1897, 
p.  157)  which  provides,  inter  alia,  that  a  foreign  corporation 
having  capital  stock  divided  into  shares  shall  file  its  certifi- 
cate or  articles  of  incorporation,  and  pay  to  the  secretary  of 
state  certain  fees,  as  a  condition  precedent  to  the  exercise  of 
corporate  power,  or  the  doing  of  any  business  in  the  stat^, 
cannot  maintain  this  action.  We  think  the  demurrer  was 
properly  sustained.  The  plea  is  insufficient  in  failing  to 
allege  that  the  plaintiffs  in  error  are  corporations  having 
capital  stock  divided  into  shares,  thus  bringing  them  within 
the  class  of  corporations  designated  in  the  statute;  and,  it 
also  appearing,  from  the  admitted  allegations  of  the  com- 
plaint, that  the  business  the  plea  avers  they  are  regularly,con- 
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tinuously  and  permanently  transacting  in  the  state,  is  the 
furnishing  to  such  shippers  as  may  order  the  same,  their 
cars,  to  be  nsed  in  the  carrying  on  of  interstate  commerce,  it 
is  qnestion&ble  whether  it  is  within  the  province  of  the  state 
legislature  to  exact  conditions  upon  which  they  should  carry 
on  Fuch  business.     Cruicher  v.  Kentucky,  141  U.  8.  47. 

2.  The  right  of  the  board  of  equalization  to  assess  the 
cars  of  the  plaintifiFs  in  error,  when  used  and  employed  as 
they  are  in  this  state,  was  upheld  by  this  court  in  the  case  of 
Hall  V.  The  American  Refrigerator  Transit  Company,  24 
Colo.  291;  and  by  the  supreme  court  of  the  United  States  on 
error,  in  174  U.  S.  70.  Mr.  Justice  Shiras,  speaking  for  a 
majority  of  the  latter  court,  after  reviewing  the  authorities 
on  the  subject,  said: 

''It  having  been  settled,  as  we  have  seen,  that  where  a  cor- 
poration of  one  state  brings  into  another,  to  use  and  employ, 
a  portion  of  its  movable  personal  property,  it  is  legitimate 
for  the  latter  to  impose  upon  such  property,  thus  used  and 
employed^  its  fair  share  of  the  burdens  of  taxation  imposed 
upon  similar  property  used  in  like  way  by  its  own  citizens, 
we  think  that  such  a  tax  may  be  properly  assessed  and  col- 
lected, in  cases  like  the  present,  where  the  specific  and  indi- 
vidual items  of  property  so  ased  and  employed  were  not 
continuously  the  same,  but  were  constantly  changing,  accord- 
ing to  the  exigencies  of  the  business,  and  that  the  tax  may 
be  fixed  by  an  appraisement  and  valuation  of  the  average 
amount  of  the  property  thus  habitually  used  and  employed.' 

After  the  commencement  of  that  case,  and  pending  the 
review,  the  legislature  passed  the  act  referred  to  in  the  fore- 
going statement.  The  only  question  presented  in  this  case 
that  was  not  urged  and  settled  adversely  to  plaintiffs  in  error 
in  the  Hall  case,  is  whether  this  act  infringes  any  provision 
of  the  constitation.  It  is  claimed  that  it  is  retrospective  in 
its  operation,  and  violates  the  provisions  of  section  11, 
Art.  2,  because  it  did  not  go  into  effect  until  April  1,  1897 
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and  the  board,  acting  under  its  proyisions,  received  state- 
ments  from  the  railroad  companies  operating  in  the  state  of 
the  mileage  made  by  the  cars  of  plaintiffs  in  error  for  the 
entire  year  ending  December  31,  1897,  thereby*  including 
mileage  made  by  such  cars  during  January,  February  and 
March  before  the  act  took  effect. 

We  do  not  think  this  objection  tenable.  The  cars  were 
subject  to  taxation  under  the  constitution  and  statutes  there- 
tofore in  existence;  and  the  act  in  question  merely  provides 
a  mode  of  ascertaining  the  average  number  of  cars  belong- 
ing to  the  resjpective  companies,  used  in  this  state  during 
the  year,  and  which  were  liable  to  taxation  for  that  year, 
under  the  then  existing  laws. 

Furthermore,  if  the  board  was  not  authorized  to  resort  to 
this  mode  to  ascertain  the  average  number  of  cars  used  dar- 
ing the  months  preceding  the  taking  effect  of  the  act,  it  was 
incumbent  upon  the  plaintiffs  to  avail  themselves  of  such 
objection  in  the  manner  provided  in  section  2,  session 
laws  1891,  p.  293;  or  at  least,  to  offer  to  pay  the  taxes -upon 
the  average  number  of  cars  ascertained  to  have  been  em- 
ployed during  the  remainder  of  the  year,  to  entitle  them  to 
the  relief  sought. 

3.  The  further  objection  that  the  act  violates  the  rule  of 
uniformity  enjoined  by  section  3,  Art.  10  of  the  constitution, 
in  that  it  excepts  from  its  operation  cars  belonging  to  rail- 
road companies  operating  a  line  of  railroad,  is  also  unten- 
able.   As  was  said  in   People  v.  HenderaoUf  12  Oolo.  369: 

'^The  uniformity  required  is  a  uniformity  of  taxes,  not  a 
uniformity  of  procedure,  or  of  rules  or  regulations  to  govern 
the  levy  thereof.  To  demand  absolute  uniformity  in  the  lat- 
ter regard  would  tend  strongly  to  defeat  the  prior  and 
supreme  requirement.  The  constitution  leaves  this  matter 
with  the  lee^islature,  simply  directing  that  the  regulations 
shall  be  made  by  general  law,  and  shall  secure  just  valua- 
tions." 
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Ab  before  stated,  the  purpose  of  the  act  is  to  provide  a 
mode  or  means  of  ascertaining  the  average  number  of  cars 
belonging  to  plaintiffs  in  error  employed  in  the  state  during 
the  year.  The  particular  manner  in  which  their  cars  are 
employed,  gives  rise  to  the  necessity,  and  affords  a  sufficient 
reason  for  the  adoption  by  the  legislature  of  a  distinct  method 
for  ascertaining  such  fact;  the  method  provided  being,  in  the 
judgment  of  that  body,  adequate,  and  it  being  competent  for 
the  legislature  to  adopt  such  method  as  it  may  deem  proper 
for  such  purpose,  unless  such  method  is  calculated  to  pro- 
duce gross  injustice  in  the  assessment,  the  courts  will  not 
interfere.  We  can  see  no  such  objection  to  the  method 
provided  The  reason,  no  doubt,  why  the  act  excepts  from 
its  provisions  cars  belonging  to  railroad  companies  operat- 
ing a  line  of  railroad  is  because  adequate  procedure  for  the 
taxation  of  such  cars  has  been  otherwise  provided. 

4.  It  is  also  contended  that  the  failure  of  the  act  to  pro- 
vide an  opportunity  to  the  owners  of  the  cars  to  be  heard 
before  the  assessment  is  made,  renders  the  law  obnoxious  to 
the  14  th  amendment  to  the  constitution  of  the  U.  S.  While 
it  is  true  that  the  act  itself  does  not  provide  for  such  a  hear- 
ing, yet  we  think  that  such  an  opportunity  is  afforded  by  the 
act  of  1891,  under  the  first  section  of  which  the  cars  in  ques- 
tion are  subjected  to  taxation.  Section  2,  inter  alia^  pro. 
vides:  "At  the  April  meeting  of  the  board  in  each  year  it  shall 
be  the  duty  of  the  board  to  afford  an  opportunity  ♦  «  ♦ 
to  any  taxpayer  to  appear  before  the  board  and  submit  to  it 
any  facts  which  may  tend  to  inform  the  board  or  give  it  in- 
formation, to  the  end  that  a  fair  and  equitable  assessment  of 
such  property  may  be  made."  Section  6  provides  that  the 
board  "at  its  September  meeting,  shall  also  be  authorized  to 
make  any  necessary  change,  or  to  correct  any  error  or  mis- 
take made  by  them  in  assessing  the  property  required  to  be 
assessed  by  them  by  sec.  one  (1)  of  this  act" 
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In  the  State  R.  B.  Cases,  92  U.  S.,  575,  610,  where  the  as- 
sessment  of  a  board  whose  duty  waa  similar  to  that  of  the 
board  of  equalization  in  this  case,  and  whose  assessment  was 
challenged  for  want  of  notice  and  a  hearing,  Mr.  Jnstice 
Miller,  who  delivered  the  opinion  of  the  court,  said: 
''This  board  has  its  time  of  sitting  fixed  by  law.  Its 
sessions  are  not  secret.  No  obstruction  exists  to  the  appear- 
ance of  anyone  before  it  to  assert  a  right,  or  redress  a  wrong; 
and,  in  the  business  of  assessing  taxes,  this  is  all  that  can  be 
reasonably  asked." 

It  is  therefore  apparent  that  this  objection  is  without 
foundation. 

The  further  grounds  relied  upon  by  plaintiffs  in  error 
as  exempting  their  cars  from  taxation  in  this  state,  were 
answered  in  the  Hall  case,  and  require  no  further  notice.  It 
follows  from  the  views  expressed  that  the  court  below  prop- 
erly dismissed  the  action,  and  its  judgment  is  accordingly 

affirmed. 

Affirmed. 


INo.  8951.] 

Jones,  Administrator  v.  Van  Horn  et  al. 

1 .  Practice— Objbctions  to  Referee's  Report. 

Where  a  referee  was  appointed  to  hear  and  decide  the  whole  iasue, 
and  objections  and  exceptions  to  his  report  were  properly  filed,  the 
court  had  no  authority  to  approve  the  report  without  an  examination 
of  the  testimony  and  where  the  court  passed  upon  and  overruled  the 
exceptions  and  entered  judgment  upon  the  report  without  ex- 
amining the  testimony  the  judgment  will  be  reversed. 

2.  Same — Appellate  Pracfice — Bill  op  Exceptions. 

Where  the  trial  court  passed  upon  and  overruled  exceptions  to  a 
referee's  report  and  entered  judgment  upon  the  report  without  an 
examination  of  the  testimony,  on  appeal  there  are  no  findings  of  the 
court  to  pass  upon  and  it  is  immaterial  that  the  bill  of  exceptions  does 
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not  contain  all  the  evidence  taken  before  the  referee  since  the  appel- 
late court  is  not  required  to  examine  the  teetimony. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  H.  P.  Bennett  and  Mr.  W.  O.  Kingslet  for  appellant. 

Mr.  Chas.  J.  Hughes  Jr.,  Mr.  Branch  H.  Giles  and  Mr. 
A.  MooBE  Bebbt  for  appellees. 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  conrt. 

The  issue  between  the  parties  in  the  court  below  was 
raised  by  exceptions  filed  by  appellees  to  the  report  of  the 
referee,  as  administrator  of  the  estate  of  Isaac  Cooper,  de- 
ceased. A  reference  was  ordered,  and  the  referee  directed  to 
examine  the  accounts,  take  testimony,  and  report  the  facts 
on  items  in  report  of  administrator  which  were  contested,  to- 
gether with  the  testimony  taken.  On  the  filing  of  the  report 
of  the  referee,  the  administrator  objected  and  excepted 
thereto,  which,  so  far  as  necessary  to  notice,  were  to  the 
effect  that  the  findings  of  fact  and  conclusions  of  law  that 
the  administrator  was  not  entitled  to  item  charged  for  his 
services  rendered  the  estate,  were  against  the  evidence,  and 
that  the  finding  that  the  sum  paid  by  the  administrator  to 
certain  attorneys  was  excessive,  was  not  supported  by  the 
evidence.  We  notice  these  two  for  the  purpose  of  showing 
that  the  exceptions  were  in  the  proper  form.  They  appear 
to  have  been  filed  in  apt  time.  The  record  discloses  that  the 
court  passed  upon  these  exceptions,  and  overruled  them 
without  examining  the  testimony  taken  before  the  referee, 
and  upon  which  he  based  his  report. 

Our  civil  code  provides  that  when  the  reference  is  for  all 
purposes,  the  clerk  shall  enter  judgment  upon  the  referee's 
report  in  the  same  manner  as  if  the  action  had  been  tried  by 
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the  court — after  five  days'  notice  to  the  parties  to  the  action 
of  the  filing  of  such  a  report,  unless  objections  thereto  are 
interposed  within  that  time,  and  that  if  such  objections  are 
filed,  the  court  may  grant  a  new  trial,  or  may  modify  the 
findings  of  the  referee  and  enter  judgment  accordingly, 
when  it  is  manifest  from  the  evidence  what  the  findings  or 
judgment  should  be. — Sees.  212,  213,  214,  civil  code. 

When  proper  exceptions  are  filed,  the  findings  of  the 
referee  do  not  become  the  findings  of  the  court,  unless  ap^ 
proved  by  the  court.  If  the  sufficiency  of  the  evidence  to 
sustain  the  findings  of  the  referee  is  challenged,  the  court 
cannot  determine  this  question  without  an  examination  of 
the  testimony  taken  and  reported  by  the  referee.  The  object 
of  permitting  exceptions  to  be  filed  is  to  give  the  party  filing 
them  an  opportunity  to  point  out  to  the  court  wherein  the 
report  of  the  referee  ia  erroneous.  The  authority  of  the 
court  thus  invoked  cannot  be  exercised  capriciously.  It 
cannot  act  intelligently  without  an  examination  of  the  ques- 
tions raised  by  the  exceptions,  and  when  they  challenge  the 
sufficiency  of  the  evidence  to  sustain  the  findings  of  the 
referee,  it  is  both  the  province  and  duty  of  the  court  to  ex- 
amine the  testimony  and  review  the  conclusions  of  the 
former.  Failing  to  do  this,  over  proper  exceptions,  it  has 
no  authority  to  approve  the  report. 

It  is  urged  on  behalf  of  appellee  that  the  bill  of  exceptions 

fails  to  show  that  all  the  evidence  taken  before  the  referee  is 

incorporated  therein.     If  we  were  required  to  examine  the 

testimony  upon  which  the   referee   based  his   report,   this 

would  be  a  material  question;  but  the  court  having  failed  to 

examine  the  testimony  returned  by  the  referee,  no  findings 

have  been  made  which  we  can  review.    In  other  words — 

until  the  court  has  regularly  approved  or  modified  the  report 

of  the  referee,  we  are  not  required  to  do  so,  for  the  reason 

that  this  court  cannot  review  findings  of  fact  and  conclusions 
of  law  which  have  never  heen  made. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Beversed  and  Remanded. 


[No.  4202.] 

Thb  Oity  op  Denver  v.  Hyatt, 
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In  an  action  against  a  city  for  damages  for  personal  injuries  caused  i  ^j^  129' 

by  a  defective  sidewalk  a  complaint  which  alleges  that  the  defect  was  1  33  427 

plainly  visible  and  existed  for  more  than  two  months  prior  to  the  acci-  rr^^-^ 

dent  is  sufBcient  to  charge  defendant  with  constructive  notice  of  the  d20k  85 

defect  and  a  demurrer  on  that  ground  should  be  overruled.  v^^  ^ 

2.  CiTiBs   AND  Towns— Nboliobncb — Defbotivb   Sidbwaucs — ^Bvi- 

DKNOB — StBEBT  LiIGHTS. 

In  an  action  against  a  city  for  damages  for  personal  injuries  caused 
by  a  defective  sidewalk  where  the  accident  occurred  at  night,  evidence 
that  there  was  no  light  at  the  intersection  of  the  streets  adjacent  to 
the  defective  sidewalk  was  competent  and  admissible  to  show  that  at 
the  time  of  the  accident  the  defect  was  not  visible,  as  tending  to  prove 
that  plaintiff  was  in  the  exercise  of  due  care. 

3.  iNSTBUcnoNs — fixcjcPTioNs — Appbllatb  Pbaoticb. 

Trial  courts,  in  allowing  exceptions  to  instructions,  should  require 
counsel,  at  the  time  of  taking  them,  to  briefly  point  out  wherein  they 
are  erroneous,  but  where  the  instructions  are  paragraphed  and  num- 
bered an  exception  in  form,  "To  the  giving  of  instructions  requested  by 
plaintiff  and  to  each  and  every  of  said  instructions,  the  defendant  by  his 
counsel  then  and  there  duly  and  severally  objected  and  excepted,"  if 
allowed,  will  be  considered  by  the  appellate  court. 

4.  Cities   and    Towns — Neolioencb — Defbotivb    Sidbwalks — No- 
tice— Instruciions. 

In  an  action  against  a  city  for  damages  for  injuries  caused  by  a  de- 
fective sidewalk,  mere  notice,  on  the  part  of  defendant,  of  the  existence 
of  the  defect  would  not  be  sufficient  to  render  it  liable,  but  its  negli- 
gence would  depend  on  its  failure  to  exercise  reasonable  diligence  in 
repairing  such  defect  after  knowledge  of  its  existence.  An  instruction 
which  in  substance  stated  that  notice  of  the  defect  would  be  sufficient 

Vol.  28-5. 


130        City  of  Denveb  v.  Hyatt.      [Sept.  T., 

to  eetabliBh  defendant's  negligence  is  erroneoue,  but  where  the  uncon- 
tradicted evidence  ehowe  that  the  defect  was  plainly  visible  and  had 
existed  for  so  long  a  time  as  to  clearly  establish  negligence  in  failing  to 
repair  it,  the  error  was  without  prejudice. 

5.  Instbuotions— Measure  of  Damages. 

Where  in  an  action  for  damages  for  personal  injuries  occasioned  by 
defendant's  negligence,  the  evidence  was  undisputed  that  plaintiff 
from  the  time  of  the  injury  down  to  the  trial  of  the  cause  was  wholly 
incapacitated  from  performing  any  labor  whatever  and  that  she  would 
probably  be  prevented  from  performing  any  labor  whatever  and  that  she 
would  probably  be  prevented  from  performing  her  duties  as  nurse  for  some 
time  to  come,  and  that  her  abilities  in  this  respect  might  be  more  or  lees 
impaired  in  the  future,  an  instruction  that,  in  estimating  plaintiff's 
damage,  the  jury  should  take  into  consideration  her  loss  of  time  result- 
ing from  the  injuries  and  also  the  loss  of  time,  if  any,  she  would  be 
compelled  to  sustain  in  the  future,  as  well  as  her  impaired  ability  to 
earn  money  in  consequence  of  the  injury  both  past  and  present»and 
that  the  amount  of  earnings  lost  in  consequence  of  the  injury 
were  proper  elements  to  consider  in  estimating  the  amount  of 
damages,  was  not  objectionable  as  authorizing  the  jury  to  assess  double 
damages  by  directing  them  to  award  damages  for  both  loss  of  time  and 
impaired  ability  to  earn  money,  covering  the  same  period. 

6.  Nboligemcb -:- Damage  —  Instructions — Aggravation   of   Pre- 
Existing  Disease. 

In  an  action  for  damages  for  personal  injuries  occasioned  by  de> 
fendant's  negligence,  where  it  appeared  that  since  the  accident  plaintiff 
had  suffered  from  latent  disease  of  internal  organs  and  it  did  not 
clearly  appear  whether  or  not  the  disease  was  caused  by  the  accident, 
an  instruction  that  states,  in  effect,  that  if  plaintiff  was  pre-disposed  to 
a  disease  which  was  aggravated  or  accelerated  by  reason  of  the  acci- 
dent, she  was  entitled  to  recover  the  damages  necessarily  resulting 
from  such  aggravation  or  acceleration,  was  proper.  And  a  statement 
in  such  instruction  that  the  jury  should  take  into  consideration  any 
pre- disposition  to  disease  a£;gravated  by  the  injury  "both  in  the  de- 
termination of  your  verdict  and  in  estimating  the  amount  of  the 
plaintiff's  damages'*  is  not  erroneous  as  informing  the  jury  that  the  de- 
termination of  their  verdict  depended  upon  this  fact  instead  of  the 
negligence  of  defendant,  although  it  would  have  been  better  to  have 
limited  it  to  the  question  of  estimating  the  amount  to  be  awarded. 

7.  Negligence— Evidence — Internal  Injuries. 

In  an  action  for  damages  for  personal  injuries  caused  by  defend- 
ant's negligence  where  it  appeared  from  the  evidence  that  prior  to  the 
accident  plaintiff  was  a  healthy  and  vigorous  woman  and  had  never 
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Buffered  from  a  deranged  condition  of  any  internal  organs  and  that 
shortly  after  the  accident  she  was  affected  internally  and  at  the 
time  of  the  trial  was  suffering  severely  from  some  internal  diffi- 
culties which  were  of  such  a  serious  nature  as  to  render  her  practically 
helpless,  but  it  was  not  clear  what  internal  organs  were  affected  and 
the  physicians  called  did  not  agree  as  to  what  the  trouble  was  nor  as  to 
its  proximate  cause,  one  physician  giving  as  his  opinion  that  the  con- 
dition was  caused  by  the  accident  and  none  of  them  stated  that  it  was 
not,  but  that  they  had  never  known  such  condition  due  to  an  accident 
and  that  the  condition  was  not  necessarily  attributable  to  the  accident, 
the  evidence  was  amply  sufficient  to  warrant  the  jury  in  the  conclusion 
that  the  deranged  internal  condition  was  caused  by  the  accident. 

8.  CiTixs  AKD  Towns — Nbougbnck — Dbfbotivk  Sidbwalks — Ques- 
tion FOB  JUBY. 

■ 

In  an  action  against  a  city  for  damages  for  injuries  caused  by  a  de- 
fective sidewalk  where  the  defect  was  a  break  or  hole  about  20  inches 
long  and  of  an  irregular  width  averaging  about  three  inches,  the  ques- 
tion as  to  whether  or  not  it  was  such  a  defect  that  a  failure  to  repair 
would  constitute  negligence  was  a  question  for  the  jury  and  a  non-suit 
on  that  ground  was  properly  denied. 

9.  JuBUfl — Vbbdict — Constitutional.  Law. 

The  act  of  1899  (session  laws  1899,  page  244)  providing  that  in  all 
civil  cases  tried  by  a  jury  a  verdict  may  be  returned  by  three-fourths 
of  the  number  of  jurors  sitting  in  such  case  is  in  contravention  of  sec- 
tion 23  of  the  bill  of  rights  and  is  unconstitutional  and  void. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  action  was  commenced  by  appellee,  as  plaintiff,  to 
recover  from  appellant,  as  defendant,  damages  for  a  sprain  of 
her  right  ankle  and  back,  impairment  of  her  sight,  and 
severe  internal  injuries,  resulting,  as  it  is  alleged,  from  a 
fall  caused  by  a  defective  sidewalk.  From  a  verdict  in  her 
favor  the  city  appeals. 

Regarding  the  time  and  place  of  accident,  and  the  period 
for  which  the  defect  in  the  sidewalk  existed,  the  complaint, 
inter  alia^  alleged  "That  on  or  about  the  second  day  of  May, 
1899,  and  for  more  than  two  months  next  prior  thereto,  there 
existed  in  said  sidewalk,  along  the  north-east  side  of  said 
Twenty-eighth  street    *    ♦    an  open,  unprotected  and  dim- 
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gerous  hole,  about  20  inches  in  length  and  4  inches  in  width." 
To  this  complaint  the  city  filed  a  general  demurrer,  which  was 
overruled.  The  accident  occurred  at  night.  Plaintiff  stepped 
into  the  hole  in  the  sidewalk  in  such  way  that  her  foot  be- 
came fastened,  which  caused  her  to  fall.  She  testified  that  at 
the  time  of  the  accident  there  was  no  light  at  the  intersection 
of  the  streets  adjacent  to  the  point  where  the  accident  oc- 
curred. At  the  instance  of  the  plaintiff,  as  appears  from 
instructions  numbered  14  to  19,  both  inclusive,  the  court  in- 
structed the  jury,  in  substance,  that  a  failure  on  the  part  of 
the  authorities  of  the  city  to  exercise  reasonable  care  to  keep 
its  sidewalks  in  a  reasonably  safe  condition  for  travel,  was 
negligence,  which  would  render  it  liable  for  damages  to  any 
person  who,  in  the  exercise  of  ordinary  care  and  diligence, 
and  without  fault  on  his  part,  was  injured  by  reason  of  a  de- 
fect in  the  sidewalk  of  which  the  authorities  had  notice,  or 
which  had  existed  for  so  long  a  time  previous  to  the  injury 
that  they,  in  the  exercise  of  reasonable  care,  should  have 
taken  notice  of  such  defect,  and  therefore,  if  it  should  ap- 
pear from  the  evidence  that  plaintiff,  without  fault  or  neg- 
ligence on  her  part,  received  the  injuries  for  which  she  sued, 
by  reason  of  such  a  defect  in  the  sidewalk  as  rendered  it 
dangerous  for  travel,  she  would  be  entitled  to  a  verdict,  pro- 
vided the  city  had  notice  of  such  defect  in  either  of  the  ways 
above  mentioned;  that  if  it  appeared  from  the  evidence  tha 
she  had  a  latent  disease  of  any  of  her  abdominal  organs, 
which  would  not  have  been  made  manifest  except  for  the 
injury  sustained  by  the  accident,  and  that  such  disease  was 
aggravated  by  the  alleged  injury,  it  was  proper  to  take  these 
matters  into  consideration  in  determining  the  verdict  and 
estimating  her  damages;  that  if  the  issues  were  found  for 
plaintiff,  she  was  entitled  to  recover  such  damages  as  would 
fully  compensate  her  for  the  injuries  sustained,  and  which  she 
would  sustain  in  the  future;  that  in  estimating  her  damages, 
her  loss  of  time,  if  any,  resulting  from  the  injury,  and  also 
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I068  of  time  which,  fFom  the  evidence,  it  appears  she  will  be 
compelled  to  sustain  in  the  future,  as  well  as  her  impaired 
ability  to  earn  money  in  consequence  of  such  injuries,  both 
past  and  future,  should  be  taken  into  consideration;  and  that 
her  loss  of  capacity  to  perform  her  duties  as  nurse,  and  the 
earnings  which  she  lost  in  consequence  thereof,  are  proper 
elements  to  consider  in  estimating  the  amount  of  damages  to 
be  awarded. 

The  exceptions  to  these  instructions  are  in  the  following 
language:  ''To  the  giving  of  instructions  requested  by  coun> 
sel  for  the  plaintiff  «  «  «  and  to  each  and  every  of  said 
instructions,  the  defendant  by  his  counsel  then  and  there 
duly  and  severally  objected  and  excepted."  The  verdict  was 
in  the  sum  of  five  thousand  dollars,  which,  it  is  urged,  is 
excessive. 

The  immediate  result  of  the  accident  was  a  sprained 
ankle  and  a  bruised  back.  She  also  claimed  at  the  time  of 
the  trial  that  the  condition  of  certain  abdominal  organs  was 
attributable  to  the  accident;  this  condition  did  not  exist 
prior  to  the  accident,  but  was  manifest  shortly  afterwards. 
The  evidence  of  the  physicians  was  to  the  effect  that  they 
could  not  say  positively  how  or  what  internal  organs  were 
affected;  that  an  exploratory  incision  would  be  necessary 
to  ascertain  what  the  trouble  was,  and  even  that  might  not 
disclose  it.  One  physician  testified  that  in  his  opinion,  her 
condition  internally  was  caused  by  the  fall.  Another  phy- 
sician stated  that  all  of  her  symptons,  excluding  the  sprained 
ankle  and  back,  could  be  traced  to  other  causes  than  a  fall. 
Another  physician,  appointed  by  the  court,  gave  it  as  his 
opinion  that  plaintiff  was  suffering  from  a  diseased  condi- 
tion of  internal  organs,  the  exact  nature  of  which  he  could 
not  determine,  and  that  he  had  never  known  such  a  condi 
tion  as  she  presented,  due  to  an  accident;  while  another 
physician,  also  appointed  by  the  court,  stated  that  he  was 
not  able  to  locate  her  internal   injuries   to   a   certainty,  and 
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that  her  present  condition  was  not  necessarily  attributable 
to  the  fall.  Prior  to  the  accident  she  was  an  active  and 
healthy  woman. 

At  the  close  of  the  testimony  the  city  requested  the  foU 
lowing  instruction,  which  was  refused:  "The  jury  are  in- 
structed that,  for  want  of  sufficient  evidence  of  negligence 
on  the  part  of  the  defendant  city,  with  respect  to  the  alleged 
defect  in  the  sidewalk,  the  law  of  this  case  is  with  the  de- 
fendant, and  the  verdict  should  be  for  the  defendant." 

The  evidence  regarding  the  defect  in  the  sidewalk  was  to 
the  effect  that  it  was  caused  by  the  breaking  off,  or  decay,  of 
a  portion  of  one  of  the  planks  of  which  it  was  constructed, 
lying  cross-ways;  that  the  opening  thus  made  was  about 
twenty  inches  in  length  and  about  three  inches  in  width. 
The  verdict  returned  was  agreed  to  by  only  three-fourths  of 
the  number  of  jurors  to  whom  the  cause  was  submitted.  The 
law  which  authorizes  a  verdict  so  to  be  returned  is  as  fol- 
lows: 

"Section  1.  That  hereafter,  in  all  civil  cases  in  courts  of 
record  which  shall  be  tried  by  a  jury,  not  less  than  three- 
fourths  of  the  number  of  jurors  sitting  in  such  case  may 
concur  in  and  return  a  verdict  therein,  and  such  verdict  shall 
have  the  same  force  and  effect  as  though  found  and  returned 
by  all  of  the  jurors  sitting  in  said  case.  ♦  ♦  *."  *  Sess. 
Laws  1899,  p.  244. 

Section  23,  bill  of  rights,  provides:  '^he  right  of  trial  by 
jury  shall  remain  inviolate  in  criminal  cases;  but  a  jury  in 
civil  cases  in  all  courts,  or  in  criminal  cases  in  courts  not  of 
record,  may  consist  of  less  than  twelve  men,  as  may  be  pre- 
scribed by  law    *    *    *." 

The  errors  assigned  will  be  considered  under  the  follow- 
ing heads: 

1.  The  overruling  of  the  demurrer  to  the  complaint. 

2.  The  introduction  of  testimony. 

3.  Instructions  given. 
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4.  Sufficiency  of  evidence  to  suetain  the  verdict. 

5.  Instmctions  ref  ased. 

6.  Constitntionality  of  the  act  permitting  a  verdict  to  be 
returned  by  three-fourths  of  the  number  of  jnrors  sitting  in 
a  case. 

Mr.  J.  M.  Ellis,  Mr.  S.  L.  Cabpentbb  and  Mr.  N.  B. 
Baghtell  for  appellant. 

Mr.  O.  M.  Gabwood,  Mr.  Chables  H.  Toll  and  Mr.  D.  V. 
BuBNS,  for  appellee. 

Mr.  Ben  B.  Lindsey  and  Mr.  Fbed  W.  Pabks,  amid 
curiod. 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

1.  In  support  of  the  demurrer  to  the  complaint,  it  is 
arged  that  the  latter  is  insufficient  for  the  reason  that  it  con- 
tained no  averment  that  the  city  had  notice  of  the  condition 
of  the  sidewalk  at  the  place  where  the  accident  occurred. 
Notice  of  such  a  defect  may  be  either  actual  or  constructive. 
If  the  defect,  such  as  is  alleged  in  this  case,  exists  for  a 
sufficient  length  of  time  before  the  happening  of  an  accident 
therefrom,  so  that  in  the  exercise  of  ordinary  diligence  by  its 
proper  officials  the  existence  of  such  defect  could  have  been 
ascertained  by  the  city,  it  is  presumed  in  law  to  have  that 
notice  of  the  defect  which  is  termed  "constructive."  City  of 
Denver  v.  Dean,  10  Colo.  375;  Todd  v.  Troy,  61  N.  Y.  506; 
City  of  Boulder  v.  Niles,  9  Colo.  415. 

The  defect  alleged  to  exist  in  the  sidewalk  in  question  was 
not  latent.  On  the  contrary,  it  was  visible.  It  is  charged 
that  it  existed  for  more  than  two  months  next  prior  to  the 
date  of  the  accident  of  which  plaintiff  complains.  Certainly 
that  was  ample  time  within  which  the    city,  through    its 
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proper  officers,  shoald  have  discovered  the  defect  aiid  re- 
paired it.    The  demurrer  %>  the  complaint  was  properly  over- 

ruled. 

2.  The  accident  to  plaintiff  occurred  in  the  night  time. 
In  order  to  entitle  her  to  recover,  she  must  have  been  in  the 
exercise  of  due  care  upon  her  part.  For  this  reason  it  was 
competent  for  her  to  show  there  was  no  light  at  the  intersec- 
tion of  the  streets  adjacent  to  the  defective  sidewalk,  for  the 
purpose  of  showing  the  surrounding  conditions  at  that  time. 
Had  the  light  been  sufficient  to  render  the  defect  visible,  she 
might  have  been  guilty  of  contributory  negligence  had  she 
not  avoided  it.  If,  on  the  contrary,  it  was  not  visible  be- 
cause of  the  darkness,  it  was  proper  to  show  this  fact,  so  that 
the  jury  might  judge  of  the  degree  of  care  which  she  exer- 
cised. 

3.  Counsel  for  appellee  contend  that  the  character  of  the 
exceptions  to  the  instructions,  which  we  are  asked  to  review 
is  such  that  they  should  not  be  considered.  The  instructions 
were  paragraphed.  The  object  of  an  exception  is  to  iuyite 
the  attention  of  the  trial  judge  to  an  alleged  error  in  an  in- 
struction to  which  it  is  directed,  and  where  as  in  this  case, 
the  exception  is  to  each  instruction  separately,  it  is  sufficient 
Ritohey  v.  People,  23  Colo.  314. 

We  have  had  occasion  more  than  once  to  criticise  excep- 
tions of  this  character,  but  under  the  practice  which  has  be- 
come fixed  by  repeated  decisions,  it  appears  that  they  are 
sufficient  if  allowed  in  that  form.  The  trial  judge  ought  to 
))e  ^iven  an  opportunity  to  review  and  correct  an  instruction, 
if  found  to  be  erroneous.  A  mere  exception,  while  it  chal- 
lengers the  correctness  of  an  instruction,  does  not  point  out 
si^eciflcally  wherein  it  is  incorrect;  so  that,  in  justice  to  the 
tritU  judp;e,  for  the  purpose  of  giving  him  an  opportunity  to 
oorrtH't  erroneous  instructions  and  thus  prevent  the  mischief 
i^UHod  thereby,  trial  courts,  in  allowing  exceptions  to  in- 
llniotions,  should  require  counsel,  at  the  time  of  taking 
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them,  to  briefly  point  out  wherein  they  are  erroneous. 

The  first  objection  urged  by  counsel  for  appellant  to  the 
instructions  given,  is,  that  they  omitted  to  state  that  the  de- 
fect must  have  existed  such  a  length  of  time  before  the  hap- 
pening of  the  injury  as  would  give  the  officers  of  the  munic- 
ipality sufficient  time,  by  the  exercise  of  ordinary  diligence, 
to  repair  it;  or,  stated  in  substance,  that  notice  of  this  defect 
only  would  be  ample  to  establish  that  it  was  guilty  of  neg- 
ligence. Mere  notice  on  the  part  of  the  city  of  the  existence 
of  the  defect  in  the  sidewalk  would  not  be  sufficient  to  render 
it  liable.  Its  failure  to  exercise  reasonable  diligence  in  re- 
pairing such  defect  after  knowledge  of  its  existence  would 
constitute  the  negligence  which  would  make  it  responsible. 
City  of  Denver  v.  Dean,  supra;  Todd  v.  Troy^  supra. 

Were  it  not  for  the  undisputed  evidence  on  the  question 
ae  to  the  length  of  time  this  defect  existed  before  the  acci- 
dent  to  plaintiff,  the  instructions  complained  of  would  be 
serious  error.  We  find,  however,  from  an  examination  of  the 
record,  that  all  the  witnesses  who  testified  on  this  subject 
state  positively  that  the  defect  had  existed  for  from  one 
month  to  a  year  and  a  half  prior  to  that  date;  that  it  was 
plainly  visible.  It  appears,  therefore,  that  the  city  not  only 
was  bound  to  take  notice  of  this  defective  sidewalk,  but  that 
in  the  exercise  of  ordinary  diligence  upon  its  part,  it  should 
have  been  repaired  before  the  accident  to  plaintiff  occurred; 
00  that  the  error  in  the  instructions  under  consideration  was 
without  prejudice. 

It  is  contended  on  behalf  of  counsel  for  the  city  that  under 
instructions  given,  the  jury  was  authorized  to  assess  double 
damages,  in  that  the  court  directed  that  plaintiffs  loss  of 
time  resulting  from  the  injury,  loss  of  time  which  she  might 
sustain  in  the  future,  and  her  impaired  ability  to  earn  money 
in  consequence  of  such  injuries,  both  past  and  future,  should 
be  taken  into  consideration  in  estimating  the  amount  of 
damages  to  be  awarded,    The  court  also  directed  the  jury 
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that  her  loss  of  capacity  to  perform  her  duties  as  nurse,  and 
the  amount  of  earnings  which  she  lost  in  consequence  of  the 
injuries  sustained,  were  proper  elements  of  loss  to  be  con- 
sidered in  estimating  the  amount  of  her  damages.  The  in- 
structions complained  of  are  not  as  clear  and  definite  as  they 
might  be,  but  when  considered  in  connection  with  the  testi- 
mony, we  do  not  believe  they  are  susceptible  of  the  construc- 
tion that  the  jury  was  thereby  directed  to  award  damages  for 
both  loss  of  time  and  impaired  ability  to  earn  money  cover- 
ing the  same  period.  The  evidence  was  undisputed,  that 
plaintiff,  from  the  time  of  the  injury  down  to  the  trial  of  this 
cause,  was  wholly  incapacitated  from  performing  any  labor 
whatever;  that  from  her  then  physical  condition  it  was 
probable  she  would  be  prevented  from  performing  her  duties 
as  nurse  for  some  time  to  come,  and  that  her  abilities  in  this 
respect  might  be  more  or  less  impared  in  the  future;  so  that 
we  think  it  is  fairly  deducible  from  these  instructions,  when 
considered  in  connection  with  the  testimony,  that  the  jury 
understood  she  was  entitled  to  recover  for  her  loss  of  time, 
both  past  and  future,  and  her  loss  resulting  from  an  impaired 
capacity  to  perform  her  duties  as  nurse  after  partial  recovery; 
and  in  determining  the  amount  to  be  awarded  for  these  items, 
her  ability  to  earn  money  prior  to  the  accident  in  the  per- 
formance  of  her  duties  as  nurse  should  be  taken  into  con- 
sideration. 

It  is  also  claimed  on  behalf  of  appellant  that  it  was  error 
for  the  court  to  instruct  to  the  effect  that  if  it  appeared  from 
the  evidence  that  plaintiff  had  a  latent  disease  which  would 
not  have  been  made  manifest,  or  caused  her  trouble  except 
for  the  injury  sustained  by  the  fall,  or  that  such  condition 
was  aggravated  by  the  alleged  injury,  that  they  were  matters 
which  could  be  considered  by  the  jury  in  estimating  dam- 
ages, lu  support  of  this  contention,  Pullman  Palace  Car 
Co.  V.  Barker,  4  Colo.  344,  is  cited.  In  that  case  it  was  de- 
termined Hiat  iliG   plaintiff  was  not  entitled  to  recover  dam- 
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ages  for  an  illness  resulting  from  exposure  caused  by  an  acci- 
dent to  the  car  in  which  she  was  riding,  for  the  reason  that 
her  then  physical  condition  was  the  immediate  and  inde- 
pendent cause  of  such  illness,  and  therefore,  not  the  approxi- 
mate result  of  the  defendant's  negligence.  It  appears  from 
the  evidence  that  shortly  after  the  accident,  and  down  to  the 
time  of  the  trial,  plaintiff  had  suffered  seriously  from  trouble 
supposed  to  have  been  caused  by  disease  of  internal  organs. 
The  instruction  in  question  does  not  pretend  to  direct  the 
jury  that  damages  should  be  awarded,  except  for  injuries  di- 
rectly resulting  from  the  accident.  They  state,  in  effect,  that 
if  plaintiff  was  predisposed  to  a  disease  which  was  aggra- 
vated  or  accelerated  by  reason  of  the  accident,  she  was  enti- 
tled to  recover  the  damages  necessarily  resulting  from  such 
aggravation  or  acceleration;  in  other  words,  that  to  the  ex« 
tent  she  was  caused  to  suffer  from  the  effects  of  a  latent  dis- 
ease above  that  which  she  would  have  suffered  had  it  not 
been  for  the  accident,  she  was  entitled  to  recover.  The  side- 
walks of  the  city  are  for  the  use  of  those  with  organic  predis- 
position to  disease  as  well  as  for  the  healthy  and  robust,  and 
any  injuries  which  the  former  may  sustain  by  reason  of  de- 
fects in  such  sidewalks,  which  result  in  aggravating  an 
already  diseased  condition,  are  results  for  which  the  city 
most  respond,  if  otherwise  liable.  Stewart  v.  Riporiy  38  Wis. 
584;  Baltimore  City  R.  Co.  v,  Kemp,  18  A.  &  E.  R.  R.  cases, 
220;  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind.  346;  Broum 
V.  Chicago  M.  etc.,  R.  Co.,  54  Wis.  342;  5  A.  &  E.  Enc.  Law, 
1  Ed.  43. 

It  is  also  urged  that  the  statement  in  this  instruction 
that  the  jury  should  take  into  consideration,  ''both  in  the  de- 
termination of  your  verdict  and  in  estimating  the  amount  of 
the  plaintiff's  damages,^'  any  predisposition  to  disease  aggra- 
vated by  the  injury,  if  such  appeared  to  be  the  fact,  is  erro- 
neous for  the  reason  that  the  jury  may  have  under- 
stood   therefrom    that    the  determination    of    the    verdict 
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depended  apon  this  fact,  instead  of  the  negligence  of  the 
city.  This  is  not  fairly  deducible  from  the  statement  com- 
plained of,  although  it  would  have  been  better  to  have  lim- 
ited it  to  the  question  of  estimating  the  amount  to  be 
awarded.  Notwithstanding  the  negligence  of  the  city, 
plaintiff  could  not  recover  nnless  she  had  suffered  damages, 
and  therefore,  in  determining  whether  the  verdict  should  be 
for  or  against  her,  it  was  proper  to  consider  what  injuries,  if 
any,  she  had  sustained  from  the  source  indicated. 

4.  It  is  claimed  on  behalf  of  appellant  that  the  verdict 
rendered  is  excessive,  unless  the  evidence  is  sufficient  to 
warrant  the  conclusion  that  plaintiff  suffered  internal  inju- 
ries by  reason  of  the  accident.  The  evidence  is  clear  that  at 
the  time  of  the  trial  she  was  suffering  severely  from  some 
internal  difficulties  which  were  manifest  for  the  first  time 
shortly  after  the  accident.  These  troubles  were  of  such  a 
serious  nature  as  to  render  her  practically  helpless.  What 
particular  internal  organs  were  affected  is  not  clear.  The 
physicians  called  do  not  agree  upon  this  proposition,  neither 
are  they  a  unit  as  to  what  may  have  been  the  proximate 
cause  of  this  condition.  One  of  the  physicians  called  gave  it 
as  his  opinion  that  her  internal  condition  was  caused  by  the 
fall;  none  of  the  others  stated  directly  that  it  was  not,  but 
stated  that  they  had  never  known  such  a  condition  as  she 
presented  due  to  an  accident,  or  that  such  condition  was  not 
necessarily  attributable  to  the  accident.  It  appears  from 
other  evidence  that  plaintiff,  prior  to  the  accident,  was  a 
healthy  and  vigorous  woman,  and  had  never  suffered  from  a 
deranged  condition  of  any  internal  organs  prior  to  that  time; 
that  shortly  after  the  accident,  she  was  affected  internally. 
This  fact,  in  connection  with  the  testimony  of  the  physi- 
cians, we  think,  is  amply  sufficient  to  warrant  the  conclusion 
by  the  average  layman,  that  the  deranged  internal  condition 
which  she  manifested  at  the  trial,  and  which  had  existed  a 
long  time  prior  thereto,  was  caused  by  the  fall. 
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5.  Counsel  for  the  city  predicate  error  on  the  refusal  of 
the  court  to  peremptorily  instruct  the  jury  to  return  a  ver- 
dict for  the  defendaut  upon  the  proposition  that  the  shape 
and  size  of  the  break  in  the  sidewalk  which  caused  the  in- 
jury was  such  that  the  city  was  not  negligent  in  failing  to 
repair  it.  It  was  about  twenty  inches  in  -length,  and  of  an 
irregular  width,  averaging  about  three  inches.  It  is  not 
every  defect  in  a  sidewalk  which  can  be  made  the  basis  of 
an  action  for  an  injury  occasioned  by  an  accident  resulting 
therefrom.  The  defect  must  be  such  that  a  reasonably  pru- 
dent person  would  anticipate  danger  from  its  existence.  Its 
character  must  be  determined  in  this  respect,  like  any  other 
question  of  negligences.  If  it  is  of  such  a  nature  that  differ- 
erent  minds  might  honestly  draw  different  conclusions 
as  to  its  liability  to  cause  an  accident,  and  the  dan- 
gers which  might  reasonably  be  anticipated  from  its 
existence,  the  question  of  whether  or  not  it  is  negligence  for 
a  municipality  to  not  repair  or  remove  such  a  defect  is  a 
question  which  should  be  left  to  the  jury.  Beltz  v,  Yonkers, 
148  N.  T.  67;  Lord  v.  Refining  Co.,  12  Colo.  390;  2  Thomp- 
son  on  Negligence,  1236;  Ry.  Co,  v.  Martin,  7  Colo.  592; 
Sherman  &  Bedfield  on  Negligence,  §  11. 

Applying  this  rule  to  the  evidence  regarding  the  char- 
acter of  the  defect  which  caused  the  accident,  we  think  it 
was  proper  for  the  jury  to  determine  whether  the  failure  on 
the  part  of  the  city  to  repair  it  for  this  reason  was  negligence 
or  not. 

6.  The  particular  reason  urged  by  counsel  for  respondent 
against  the  constitutionality  of  the  jury  act  of  1899,  is,  that 
the  essential  feature  of  unanimity  in  the  rendition  of  a  ver- 
dict as  established  by  the  common  law  is  preserved  by  the 
constitution  of  the  state.  We  have  been  greatly  aided  in 
the  determination  of  this  question  by  the  able  brief  filed 
by  counsel  as  amioi  curuB^  who,  although  favoring  the 
law,  have  fully  presented  the  question  in  all  its  different 
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phases.  We  have  also  had  recourse  to  the  concise,  bat 
logical,  brief  and  ai^ument  of  the  assistant  attorney  general, 
which  he  famished  the  chairman  of  the  senate  iadiciary 
committee  of  the  last  general  assembly,  in  response  to  an  in- 
quiry from  that  committee  regarding  the  constitutionality 
of  the  act  in  question,  and  in  which  he  expressed  the  opinion 
that  the  act  would  not  be  constitutionaL  It  is  urged  that 
the  provision  of  the  act,  permitting  a  verdict  by  a  less  num- 
ber than  the  whole  is  a  wise  one,  and  coincides  with  the 
views  of  eminent  jurists  and  others  on  this  subject;  and  tiiat 
in  this  advanced  age  we  should  no  longer  cling  to  what  is 
termed  by  some  that  relic  of  barbarism  and  superstition 
which  requires  that  a  verdict  must  be  unanimous.  Whether 
the  innovation  is  wise  or  not  can  in  no  manner  aid  in  the 
solution  of  the  question  presented.  The  sole  inquiry  is, 
does  the  act  conflict  with  the  constitution  of  the  state? 

The  judiciary  can  only  arrest  a  statute  which  is  unconsti- 
tutional. As  said  by  Judge  Oooley,  "It  cannot  run  a  race  of 
opinions  upon  points  of  right,  reason  and  expediency  with 
the  lawmaking  power."  Cooley  on  Constitutional  Limita- 
tions, 5th  Ed.  202.  The  tendency  of  recent  years  has  been 
to  attempt  to  remedy  existing  conditions  by  legislative  acts 
having  in  view  this  worthy  object.  The  result  has  been  that 
many  laws,  wise  and  beneficent  in  character,  when  tested  by 
the  constitution,  have  been  declared  invalid,  solely  because 
of  their  conflict  with  that  paramount  law.  Under  our  sys- 
tem of  government,  the  source  of  all  power  is  from  the 
people  themselves.  In  their  sovereign  capacity  the  people 
of  this  state  have  adopted  a  constitution  which  is  intended 
to  place  prescribed  limitations  upon  the  different  branches 
of  the  state  government,  and  any  law  which  conflicts  with 
their  authority  as  thus  manifested  is  unconstitutional,  no 
matter  what  its  object  may  be,  for  the  obvious  reason  that  if 
upheld,  a  principle  would  be  established  whereby  a  constitu- 
tional barrier  would  be  removed  which  would  permit  legisla- 
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tion  on  the  same  line  that  might  be  exceedinp^Iy  unjust  and 
oppressive.  It  is  no  argument  to  say  that  the  legislature  in 
its  wisdom  would  not  pass  laws  other  than  those  which  were 
beneficial,  because  the  test  must  always  be,  when  the  ques-. 
tion  is  raised,  does  an  act  conflict  with  the  constitution  of  the 
state? 

The  origin  of  the  right  of  trial  by  jury  in  civil  actions 
as  recognized  and  established  by  the  common  law,  is  involved 
in  mystery.  It  has  existed  for  centuries,  and  is  essentially 
an  Anglo-Saxon  institution.  Why  its  number,  the  necessity 
of  unanimity,  and  other  features  became  fixed  at  common 
law,  is  not  clearly  known,  but  these  requisites  have  always 
been  an  object  of  deep  interest,  and  any  encroachment  upon 
them  has  been  regarded  with  jealousy.  Parsons  v.  Bedford, 
3  Peters,  441 ;  8  Curtis,  474. 

It  is  a  privilege  which  the  English-speaking  race  has  come 
to  look  upon  as  a  birthright — so  much  so,  that  the  English 
colonists  settled  here  with  a  deep-rooted  regard  for  it.  This 
is  evidenced  from  the  fact  that  ail  that  has  been  preserved  of 
the  legislation  of  Plymouth  Cjlony  for  the  first  five  years  of 
its  existence  is,  ''That  all  criminal  facts,  and  also  all  manner  of 
trespasses  and  debts,  between  man  and  man,  shall  be  tried  by 
the  verdict  of  twelve  honest  men,  to  be  empaneled  by  author- 
ity inform  of  a  jury,  upon  their  oath."  1  Palfrey's  New  Eng- 
land, 340;  ProflFatt's  Jury  Trial,  §  82. 

Ever  since  the  formation  of  our  government,  it  has  been 
guarded  with  the  utmost  care.  Its  omission  from  the  federal 
constitution  at  the  time  of  the  adoption  caused  much  com- 
ment and  dissatisfaction — so  much  so,  that  the  first  congress 
proposed  an  amendment  which  was  adopted,  and  which  pro- 
vided that  '*In  suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  United  States  than  ac- 
;;ording  to  the  rules  of  <he  common  law,"     Seventh  Amend- 
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ment. 

An  examination  of  various  state  constitutions  (except 
Wyoming  and  our  own,  the  provisions  of  which  on  the  sab- 
.  ject  are  identical,  and  also  except  Louisiana)  discloses  the 
fact  that  in  thirty  one  of  the  states  the  right  has  been  pre- 
served inviolate,  as  it  existed  at  common  law, — except  in  a 
few  instances,  the  amount  in  controversy  and  the  character  of 
the  action  is  the  criterion  measuring  the  right  to  a  trial  by 
jury.  In  eleven  of  the  states  the  right  is  modified  in  one  oi* 
more  of  the  following  features:  The  legislature  is  authoriasecl 
to  reduce  the  number,  the  constitution  provides  for  less  than 
the  common  law  mum  be r,  that  a  certain  proportion  may  find 
a  verdict,  or  the  legislature  is  empowered  to  provide  for  a  jury 
of  less  than  twelve. 

It  will  be  observed  that  although  the  people  in  some  in- 
stances have  adopted  constitutional  provisions  whereby  the 
right  as  it  existed  at  common  law  has  been  greatly  modified 
that  in  no  instance  have  they  empowered  the  legislature  to 
entirely  abrogate  this  right,  bufc  have  carefully  indicated  what 
modifications  might  be  made,  or  have  made  them  direct. 
That  it  has  been  so  carefully  guarded  was  noticed  by  Judge 
Caldwell,  in  a  recent  address  in  which  he  said:  '^While  trial 
by  jury  was  an  undoubted  heritage  of  the  people  of  this 
country,  they  were  unwilling  that  such  a  supreme  and  vital 
right  should  rest  on  the  unwritten  or  common  law.  They 
were  stern  and  inflexible  in  their  demand  that  the  right 
should  be  anchored  in  the  constitution  in  terms  so  explicit 
and  peremptory  as  to  make  any  evasion  or  denial  of  it  impos- 
sible, except  by  overthrowing  the  constitution  itself.  When 
the  several  provisions  of  the  constitutions  are  read  in  connec- 
tion, we  are  amazed  at  their  fullness  and  completeness.  No 
more  resolute  and  inexorable  purpose  to  accomplish  a  par- 
ticular end  ever  found  expression  on  paper."  (The  American 
Lawyer,  January,  1900,  p.  9.) 

In  considering  this  question  the  reniarks  of  the  court,  in 
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Work  V.  State,  2  Ohio  St.  296,  are  peculiarly  applicable:. 
"An  institntion  that  has  so  long  stood  the  trying  tests  of  time 
and  experience,  that  has  so  long  been  guarded  with  such 
scrupulous  care,  and  commanded  the  admiration  of  so  many 
of  the  wise  and  good,  justly  demands  our  jealous  scrutiny 
when  innovations  are  attempted  to  be  made  upon  it." 

The  language  of  the  bill  of  rights  relating  to  juries  in 
civil  actions  is,  that  "A  jury  in  civil  cases  in  all  courts  ♦  * 
may  consist  of  less  than  twelve  men,  as  may  be  prescribed  by 
law/'  So  far  as  the  constitution  of  the  state  is  concerned, 
the  authority  of  the  legislature  within  its  sphere  is  supreme, 
except  as  limited  by  that  instrument.  People  v  Fleming^  10 
Oolo.  553;  People  v.  Wright,  6  Colo.  92;  People  v.  Rucker^  5 
Colo  456;  People  v.  Richmond,  16  Colo.  274.  Such  inhibition 
may  be  express  or  by  necessary  implication.  People  v. 
Wright,  supra;  Oooley's  Constitutional  Limitations,  5th 
ed.  208;  Page  v.  Allen,  58  Pa.  St.  338. 

There  are  no  express  words  limiting  the  authority  of  the 
legislature  with  respect  to  juries  in  civil  cases,  and  the  in- 
quiry naturally  suggested  is,  does  the  language  employed 
impliedly  limit  the  legislature  to  the  one  act  of  providing 
for  a  jury  of  less  than  twelve?  Unless  it  does,  the  only 
conclusion  which  can  be  reached  is,  that  with  respect  to 
juries  in  civil  cases  no  limitation  whatever  is  imposed  upon 
the  legislature  by  the  constitution  of  the  state,  and  that  it 
may  pass  any  law  on  the  subject,  or  take  away  the  right  en- 
tirely. This  serves  to  illustrate  how  far  reaching  a  cdnsti- 
tutional  question  may  be.  Constitutional  inhibitions,  arising 
by  implication,  are  as  effective  as  though  couched  in  express 
language — Page  v.  Allen,  supra.  To  illustrate  this  propo- 
sition in  a  manner  suggested  by  the  last  authority:  the 
executive  power  of  the  state,  according  to  the  constitution, 
is  vested  in  a  governor;  the  legislative,  in  a  senate  and  house 
of  representatives.  It  would  clearly  violate  these  provisions 
of  the  constitution  if  the  general  assembly  should  provide 
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for  the  election  of  two  goTeraors  or  ttro  senates  aad  honsee 
of  representatives,  yet  it  would  be  uacooBtitutioaal  only  by 
implication,  there  being  no  express  prohibition  on  tbe 
subject. 

The  constitntion  is  to  be  nnderdtood  and  interpreted  in  its 
plain,  nntechnical  sense — Page  v.  Allen,  supra.    It  is  a 
canon  of  constmction  that  effect  must   be  given   every  part 
of  the  language  employed  in  a  law,  nnltsa  to  do  otherwise  is 
cleftrly  joatified,  and  the  same  rule  forbids  the  rejection,  as 
meaningless  or  superfluous,  of  any  sentence  or  clause  of  a 
written  law.     Endlich's  Interpretation   of    Statutes,   g   23. 
Applying  these  principles,  what  is  the  plain  meaning  of  the 
section  of  the  bill  of  rights  under  consideration?    The  legis- 
lature was  granted  aathority  to  pass  a  law  which  might  pro- 
vide for  a  jury  in  civil  cases  consisting  of  less  than  the  com- 
mon law  namber.    If  it  was  intended  to  vest  the  legislature 
with  supreme  control  over  the  subject  of  juries  in  civil 
actions,  why  grant  authority  to  provide  for  the  namber  only, 
instead  of  employing  language  which  wonld  remove  all  re- 
strictions whatsoever?    To  hold  that  such  grant  of  authori^ 
would  be  a  construction  which  ren- 
oyed  superflnoue;  in  fact,  wonld  leave 
whatever;  whereas,  if  the  intention 
ht  in  all  respects,  except  as  to  num- 
'ed  is  given  full  force,  meaning   and 
g  the  section  and  applying  to  the 
I  usual   significance,   and  bearing  in 
nplicatiou,  the  conclusion  is  irresis- 
action  of  the  section  is,  that  thereby 
y  in  civil  oases,  as  provided  by  the 
ed  in  all  its  essentials,  except  the  one 
itntion  being  but  a  limitation   upon 
rislature,  it  was  wholly  unnecessary  to 
the  subject  of  trial  by  jury  in  civil 
ntion  to  adopt  a  constitution  which 
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placed  no  restrictions  apon  the  power  of  the  legislature  to 
enact  laws  regarding  that  right.  Having  mentioned  it,  the 
plain  inference  is,  that  thereby  it  was  to  be  preserved  in  the 
modified  form  designated. 

It  is  a  familiar  maxim  of  the  law,  that  the  mention  of  one 
thing  is  the  exclusion  of  the  other.  This  maxim,  however, 
is  only  applicable  under  certain  conditions,  to  determine  the 
intention  of  a  law  which  is  not  otherwise  manifest,  one  of 
which  is,  that  if  that  which  is  expressed  is  creative,  then  it 
is  exclusive — Sutherland's  Statutory  Construction,  §  325. 
Applying  this  maxim  to  the  section  of  the  bill  of  rights  in 
question,  the  same  conclusion  is  reached.  The  authority  to 
reduce  the  number  of  jurors  from  twelve  is  thereby  created, 
and  in  the  absence  of  any  express  declaration  of  the  further 
intention  regarding  trial  by  juries  in  civil  actions,  it  follows 
that  the  legislature  was  granted  no  other  authority  than 
this,  and  impliedly,  that  all  other  rights  of  trial  by  jury  in 
civil  actions  were  reserved. 

It  is  significant  to  note  that  Sec.  23  of  the  bill  of  rights  as 
originally  prepared  read  as  follows :  '^The  right  of  trial  by  jury 
as  heretofore  enjoyed,  shall  remain  inviolate,  but  a  jury  for  tbe 
trial  of  criminal  cases  in  courts  not  of  record  may  consist  of 
less  than  twelve  men,  as  may  be  prescribed  by  law  *  *  ♦." 
The  committee  on  revision  recommended  that  it  be  changed 
to  its  present  form,  which  recommendation  was  adopted. 
As  originally  drafted  it  is  clear  that  the  right  of  trial  by 
jury  was  expressly  reserved  with  all  its  essential  features, 
with  the  one  exception  that  in  criminal  cases  in  courts  not 
of  record,  a  jury  might  consist  of  less  than  the  common  law 
number.  After  the  work  of  the  convention  was  completed, 
a  committee  of  that  body  was  appointed  to  prepare  an 
address  to  the  people,  informing  them  of  its  salient  features. 
In  that  address  it  was  stated:  "The  petit  jury  system  has 
been  so  modified  as  to  permit  the  organization  of  a  jury  of  less 
than  twelve  men  in  civil  cases,  thereby  materially  reducin'? 
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the  expenses  of  our  courts."  This  language,  especially  when 
taken  in  connection  with  the  section  under  consideration  as 
originally  framed,  clearly  expresses  the  plain  import  of  the 
words  therein  employed,  and  indicates  that  it  was  the  inten- 
tion to  preserve  the  right  of  trial  by  jury  in  civil  cases  with 
all  its  essentials,  except  as  expressly  modified. 

Wyoming  has  a  constitutional  provision  identical  with 
sec.  23  of  our  bill  of  rights.  The  supreme  court  of  that 
state,  in  First  National  Bank  v,  Foster^  61  Pac.  466,  has  re- 
cently held  that  a  jury  act  similar  to  our  own  is  unconstitu- 
tional. From  the  opinion  of  Mr.  Justice  Com  in  that  case, 
in  construing  the  section  of  the  bill  of  rights  relating  to  jury 
trials,  we  quote  the  following: 

"In  civil  cases  the  language  is  also  express  as  to  the  matter 
of  number, — one  of  the  three  essentials  of  a  jury  trial  at 
common  law, — and  the  legislature  is  empowered  to  provide 
by  law  for  juries  consisting  of  less  than  twelve.  There  is  no 
room  for  construction;  but  there  is  no  specific  mention  in 
the  section,  or  anywhere  in  the  constitution,  of  the  third 
essential  of  unanimity.  Is  it  then  to  be  deemed  a  matter 
unprovided  for,  a  right  not  preserved,  leaving  the  legis- 
lature at  full  liberty  to  enact  such  laws  upon  the  subject 
as  it  may  deem  proper,  unrestrained  by  the  constitution? 
We  do  not  think  so.  The  whole  section  must  be  construed 
together.  The  subject  of  it  is  the  right  of  trial  by  jury,  and 
we  think  the  intention  of  the  framers  reasonably  appears  to 
have  been  to  preserve  the  right  inviolate  in  criminal  cases, 
and  to  point  out  by  way  of  permission  to  the  legislature, 
wherein  tbe  common  law  right  might  be  invaded  by  statute  in 
civil  cases.  ♦  ♦  ♦  There  is  no  other  reasonable  con- 
struction, for  if  a  rule  is  to  be  applied,  that  the  legislature 
have  power  to  enact  any  laws  upon  the  subject,  unless  pro- 
hibited in  express  language,  then  they  may  entirely  abolish 
the  right  and  practice  of  trial  by  jury  in  civil  cases,  for  they 
are  not  expressly  prohibited  from  so  doing;   yet   there  ap- 
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pears  nowhere  in  the  constitution  any  intention  to  abrogate 
the  right,  or  to  sabstitate  any  other  mode  of  trial;  but  the 
form  of  statement,  when  viewed  in  the  light  of  the  surround- 
ings, makes  it  manifest  that  the  intention  was  to  preserve 
the  right." 

We  have  been  referred  to  decisions  of  this  court  wherein 
language  is  employed  which  might  indicate  a  conflict  with 
the  conclusion  reached  iu  this  case.     In  Houston  v.  Wads- 
worthy  5  Colo.,  213,  the  question  presented  was,  whether  or 
not    the    provision  of  the  code   was    constitutional    which 
authorized  a  reference  when  the  trial  of  an  issue  of  fact  re- 
quired the  examination  of  a  long  account  on  either  side.    It 
was  held  that  no  constitutional  right  was  invaded   by  the 
code  provision  under  consideration.    It  was  said  that  the 
constitution  imposed  no  restriction  upon  the  legislature  in 
respect  to  the  trial  of  civil  causes  by  jury.    The  decision 
does  not  appear,  however,  to  have   been  based    upon    this 
proposition,  but,   rather,    upon   the  conclusion    (following 
New  York),  that  the  character  of  the  action  was  such  that  a 
trial  by  jury  could  not  be  demanded  by  either  party  as  a 
matter  of  right.    In  Londoner  v.  People,  15  Colo.  557,  it 
was  said:  "Our  constitution  does  not  declare  that  a  jury  may 
either  be  demanded  or  denied  as  a  matter  of  course  in  the 
trial  of  civil  cases;  hence,  this  is  a  proper  subject  for  statu- 
tory regulation."    The  language  of  an  opinion  must  always 
be  considered  in  connection  with  the  facts  of  that  particular 
case,  or  the  character  of  the  action  in  which  it  is  employed. 
That  action  was  a  quo  warranto  proceeding.    At  common 
law  a  jury  cuald  not  be  demanded  as  a  matter  of  right  in 
every  civil  action.    Londoner  v.  People  was  not  a  cause  in 
which  either  party  was  entitled  to  a  trial  by  jury  at  common 
law,  and  the  court,  therefore,  properly  held  that  in  the  ab- 
sence of  constitutional  provisions  with  respect  to  the  trial  of 
ail  civil  cases  by  jury,  that  it  was  a  proper  subject  for  regu- 
lation  by  statute,  which,  so  far  as  that  case  was  concerned. 
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was  clearly  correct.  In  Corthell  v,  Mead^  19  Colo.  386,  the 
court  said:  "Trial  by  jury  in  civil  cases  is  not  guaranteed  by 
the  constitution  of  this  state."  That  question  was  not  in- 
volved; the  only  one  before  the  court  was  whether  or  not  a 
trial  before  a  jury  less  than  the  statutory  number  called  be- 
fore a  justice  of  the  peace  was  binding,  and  on  this  subject 
the  court  held  that  in  the  trial  of  a  civil  case  by  a  jury  be- 
fore a  justice  of  the  peace,  the  jury  may  consist  of  any  num- 
ber the  parties  agreed  upon  or  accepted  without  objection  to 
the  number.  In  none  of  the  foregoing  cases  was  the  ques- 
tion of  the  extent  to  which  the  right  of  trial  by  jury  in  civil 
actions  is  preserved  by  the  constitution,  involved;  so  that 
when  these  cases  are  reviewed  in  the  light  of  the  questions 
presented,  and  the  character  of  the  controversy  between  the 
parties,  they  are  entirely  distinguishable  from  the  case  at 
bar,  and  do  not  conflict  with  the  conclusion  reached  in  this 
case. 

The  judgment  of   the  district  court  is   reversed   and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  Remanded, 


(No.  89S7.) 

DoLAND  v.  The  Grand  Valley  Irrigation  Co. 


1.    Practice— Pleading  and  Proop — Vabiance. 

In  an  action  by  a  water  consumer  against  the  successor  of  a  ditch 
company  to  compel  the  successor  to  carry  out  the  contract  of  the  orig- 
inal ditch  company  to  furnish  plaintiff  water,  where  defendant  alleged 
in  its  answer  an  unconditional  power  from  plaintiff  and  other  water 
consumers  to  a  committee  to  organize  the  new  company  to  purchase 
the  ditch  of  the  old  one,  and  that  defendant  was  proceeding  uoder  such 
power  and  was  ready  to  deliver  to  plaintiff  all  the  water  he  was  entitled 
to  under  the  terms  of  the  reorganization,  and  plaintiff  denied  any  con- 
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tract  whatever  by  which  he  agreed  to  the  plan  of  the  reorganization, 
evidence  was  admissible  of  the  execution  of  a  power  conditioned  that 
two-thirds  of  the  water  right  owners  should  join  in  its  execution.  And 
where  plaintiff  claimed  no  surprise  at  the  proof,  nor  asked  for  a  contin- 
uance on  account  thereof,  but  introduced  proof  in  support  of  his  theory 
of  the  case  he  cannot  complain  of  the  variance.  Defendant  might  have 
been  required  to  amend  its  answer  to  correspond  to  the  proof  but  its 
failure  to  do  so  would  not  justify  the  reversal  of  the  judgment  where 
substantial  justice  has  been  done. 

2.    Evidence — Opinion  op  Witnbssbb. 

On  an  issue  as  to  whether  two  thirds  of  the  water  right  owners  in  a 
certain  ditch  had  signed  an  agreement,  direct  evidence  of  witnesses 
that  two  thirds  had  signed  and  that  they  had  arrived  at  the  ultimate 
fact  by  an  examination  of  the  records  of  the  ditch  company  from  which 
they  ascertained  the  total  number  and  compared  this  list  with  the  num- 
ber who  signed  the  agreement,  was  not  objectionable  as  being  the  opin- 
ion of  the  witnesees  because  they  failed  to  give  the  total  number  of 
water  right  owners  and  the  number  who  signed  the  agreement. 

3w      Ck)NTBACT8— AgENCT— AUTHOBITT    DbLBGATBD      TO    A     OOMMITTBB 
HAY  BE  EXECUTBD  BY  MaJOBITY. 

Where  the  water  right  owners  in  a  ditch  delegated  to  a  committee 
authority  to  reorganize  the  company  and  the  instrument  creating  the 
committee  authorized  a  majority  to  act,  it  is  immaterial  that  one  of  the 
committee  did  not  participate  in  its  deliberations  where  a  majority  of 
the  committee  concurred  in  the  action. 

Appeal  from  the  District  Court  of  Mesa  County. 

The  Orand  Biver  Ditch  Company  was  a  corporation  or- 
ganized under  the  laws  of  this  state  to  make  a  diversion  of 
water  from  the  Grand  Biver  and  to  supply  the  same  for  irri- 
gation purposes  to  owners  of  lands  lying  under  its  Grand 
Biver  ditch  through  which  the  water  thus  diverted  was  car- 
ried. With  these  owners  it  entered  into  contracts  for  the 
sale  of  water  rights,  by  whose  provisions  specified  quantities 
of  water  were  to  be  delivered  by  the  corporation  to  the  water 
consumers  at  the  headgates  of  their  respective  ditches  lead- 
ing from  its  main  canal,  upon  certain  terms  which  the  writ- 
ten instruments  prescribed. 

The  plaintiff  became   the  owner   by   purchase  of  one  of 
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these  water  rights.  In  his  complaint  he  alleges  that  the  de- 
fendant, the  Grand  Valley  Irrigation  CJompany,  a  corpora- 
tion, assuming  to  have  obtained  title  at  a  foreclosure  sale  of 
the  Grand  Biver  ditch,  entered  upon  and  took  possession  of, 
and  is  now  operating  and  managing  the  same;  that 
it  refuses,  without  right,  to  deliver  water  to  the  plaintiff  in 
accordance  with  the  terms  of  his  contract  with  the  Ditch 
company,  and  also  threatens  to  shut  down  and  close  the 
headgate  through  which  he  has  hitherto  been  accustomed  to 
receive,  and  is  still  entitled  to  receive,  the  water.  He  there- 
fore asked  for  a  permanent  injunction  restraining  the  defend- 
ant from  interfering  with,  or  preventing  him  from  getting 
water  from,  the  main  ditch  for  the  irrigation  of  his  land. 

The  answer  contains  three  separate  defenses,  the  first  two 
of  which,  however,  were  abandoned  by  defendant  at  the  trial. 
The  third  defense  in  substance  alleges  that  the  Grand  River 
Ditch  Company,  the  first  owner  of  the  canal  in  question,  on 
account  of  its  insolvency  became  unable  to  carry  out  its  con- 
tracts with  its  various  water  consumers.  And  as  a  result  of 
its  inability  to  discharge  certain  of  its  obligations  which 
were  evidenced  by  outstanding  bonds  secured  by  a  trust 
deed  upon  its  property,  proceedings  by  its  secured  creditors 
to  foreclose  the  trust  deed  were  instituted,  and  a  receiver  was 
appointed  to  take  possession  of,  and  operate,  the  property 
pending  the  foreclosure. 

During  the  pendency  of  this  suit  the  various  water  con- 
sumers, for  the  purpose  of  avoiding  further  litigation  and 
expense  and  to  indemnify  themselves  against  further  loss 
on  account  of  their  unfortunate  investment,  formulated  a 
scheme  for  relief.  In  substance  the  plan  was  that  there 
should  be  formed  a  new  corporation  to  acquire  the  property 
and  franchises  of  the  old,  and  that  the  water  right  consum- 
ers who  participated  in  it  should,  in  lieu  of  whatever  inter- 
ests in  the  old  concern  their  so-called  water  right  contracts 
gave  them,  have  of  the  capital  stock   of  the  new  company 
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such  shares  as  their  former  interests  equitably  entitled  them 
to  receive.  To  perfect  the  plan,  certain  of  the  water  consu- 
ers  signed  a  writing  authorizing  a  committee  composed  of  a 
number  of  persons  therein  named  to  conduct  negotiations 
for  the  acquisition  of  title  from  the  old  company. 

It  was  further  alleged  in  this  defense  that  plaintiff  joined 
other  water  consumers  in  this  endeavor,  and  that,  in  pursu- 
ance of  the  authority  conferred  upon  the  committee,  the  new 
corporation  (the  defendant)  was  incorporated,  and  duly  ac- 
quired title  to  the  property  and  franchises  of  the  old  ditch 
company,  and  ever  since  its  acquisition  of  title  has  been  in 
possession  of,  and  operating,  the  canal;  and  that  it  stands 
ready  to  deliver  to  the  plaintiff  at  the  head  gate  of  his  later- 
al ditch  the  quantity  of  water  to  which  he  is  entitled  under 
the  terms  of  the  reorganization. 

There  was  a  replication  to  this  defense,  substantially 
putting  in  issue  its  material  averments. 

The  trial  court  upon  conflicting  evidence  at  the  close  of 
the  trial  found  that,  prior  to  the  purchase  by  the  defendant 
of  the  irrigation  system  in  question,  the  committee  having 
in  charge  the  foregoing  scheme  was  duly  authorized  by  sun- 
dry water  right  owners,  including  this  plaintiff  to  purchase 
the  same,  and  that  the  purchase  was  consummated  pursuant 
to,  and  in  accordance  with,  such  authority.  Upon  this  find- 
ing of  fact  the  court  concluded  the  plaintiff  was  not  entitled 
to  the  relief  prayed  and  dismissed  bis  action. 

Messrs.  Buoklin,  Stalet  &  Safley  for  appellant. 

Mr.  Charles  F.  Caswell,  Mr.  B.  C.  Oyleb  and  Mr.  John 
P.  Bbockway  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 
A  number  of  errors  have  been   assigned  to  the  judgment, 
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but  only  three  of  the  qaestions  argued   demand   considera- 
tion. 

1.  It  is  said  that  there  is  a  variance  between  the  allega- 
tions of  the  third  defense  and  the  proof  in  its  support.  The 
allegation  referred  to  is  that  unconditional  power  or  author- 
ity was  given  to  the  committee  to  purchase  the  irrigation 
system;  while  the  proof  merely  tends  to  show  the  giving  of 
a  power  that  was  to  become  effective  only  on  condition 
that  two-thirds  of  the  water  right  owners  should  join  in  its 
execution. 

The  authorities  cited  are  not  in  point  in  this  case.  This 
court  in  Salazar  v,  Taylor,  18  Colo.  538,  and  the  court  of 
appeals  in  Railway  Co,  v.  Rubenatein,  5  Colo.  App.  121; 
Colo,  Fuel  and  Iron  Co.  v,  Cummins,  8  Colo.  App.  541 ;  Out- 
call  v.  Johnson,  9  Colo.  App.  519;  Rice  v,  Ross,  9  Colo.  App. 
552;  and  Schmidt  v.  Bank,  10  Colo.  App.  261,  have  held  that 
a  variance  which  neither  suprises  nor  harms  a  party  is  not 
necessarily  fatal  to  the  judgment.  Plaintiff  relied  on  his 
averment  that  he  never  made  any  sort  of  a  contract  by  which 
he  agreed  to  the  so-called  plan  of  re-organization.  The  alle- 
gations of  his  replication  are  broad  enough  to  admit  of  the 
proof  offered  and  admitted.  King  v.  Decoursey,  8  Colo.  463. 
It  alleges  that  he  never  entered  into  a  contract  of  any  kind, 
either  that  alleged  in  the  third  defense,  or  otherwise,  by 
which  he  agreed  to  the  plan  in  question. 

From  the  printed  abstract  it  is  uncertain  whether  bis 
ground  of  objection  to  proof  of  conditional  authority  was 
specifically  upon  the  ground  of  variance.  But  even  if  it  were 
he  did  not  claim  surprise.  Indeed,  he  could  not  have  been 
surprised,  nor  did  he  seek  a  continuance  of  the  cause  for 
that  reason,  but  proceeded  with  the  trial  and  introduced 
evidence  in  support  of  his  theory  of  the  case.  By  strict 
practice  the  defendant  might  have  been  required  to  amend 
its  defence  to  correspond  to  the  proof,  but  under  the  liberal 
provision  of  our  code,  the  judgment  will  not  be  reversed  for 
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its  omission  to  make  that  request,  or  for  its  failure  so  to 
amend  its  plead ing,  when  it  is  apparent  that  substantial 
justice  has  been  done. 

2.  It  is  further  urged  that,  if  it  be  conceded  that  there 
was  not  a  fatal  variance,  nevertheless  the  proof  introduced 
by  defendant  that  there  was  a  compliance  with  the  condition 
in  the  power  given  to  the  committee  to  purchase  was  merely 
opinion  evidence  of  the  witnesses,  and  not  as  to  facts.  The 
record  is  against  this  position.  Several  of  the  witnesses 
testified  explicitly  that  two-thirds  and  more  of  the  water 
right  owners  signed  the  agreement  by  which  the  committee 
was  empowered  to  act. 

The  particular  objection  seems  to  be  that  the  witnesses 
were  not  required  in  their  examination  in  chief  to  say  just 
bow  many  water  right  owners  there  were  and  how 
many  signed  this  written  authorization.  But  the 
witnesses  testified  that  they  arrived  at  their  ultimate 
fact  that  two-thirds  signed,  by  an  examination  of  the  records 
of  the  old  company  from  which  they  ascertained  the  total 
number  of  water  right  owners,  and  compared  this  list  with 
the  number  of  such  owners  who  signed  the  writing  creating 
the  committee.  If  this  method  of  establishing  the  contro- 
verted fact  was  indefinite  or  improper,  the  plaintiff  might, 
by  proper  cross-examination,  have  established  its  insufficien- 
cy, or  unsatisfactory  character.     The  objection  is  not  good. 

3.  The  third  point  discussed  is  that  one  member  of  the 
committee  never  participated  in  any  of  its  deliberations. 
Upon  the  proposition  that  when  authority  to  perform  an  act 
of  a  private  nature  is  conferred  upon  two  or  more  agents, 
the  principal  is  bound  only  when  the  execution  is  by  all,  the 
plaintiff  seeks  to  impeach  the  validity  of  the  committee's 
action  in  purchasing  the  property  of  the  old  company.  It 
clearly  appears  however,  from  the  instrument  by  which  the 
committee  was  created  that  a  majority  was  authorized  to  act, 
and   that  more   than   a   majority  concurred  in   the  action 
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which  was  taken,  and  this  is  sumcient.  Mecbem  on  Agency, 
§  77;  1  Am.  and  Eng.  Enc.  of  Law  (2nd  ed.)  1057  and  notes. 

Under  its  finding  that  the  plan  of  reorganization  was  as- 
sented to  by  the  plaintiff,  and  the  purchase  of  the  irrigation 
system  by  defendant  made  as  the  result  of  an  authorization 
of  water  consumers,  in  which  the  plaintiff  joined,  the  trial 
court  declared  that  it  would  be  inequitable  in  this  action  to 
grant  the  extraordinary  relief  prayed.  If  some  irregularities 
occurred  in  carrying  out  the  plan  of  reorganization,  and  if 
some  inaccuracies  in  matters  of  detail  characterized  the 
committee's  action,  they  cannot  be  corrected  in  this  kind  of 
an  equitable  action. 

The  trial  court  took  the  right  view  of  the  controversy,  and 
no  prejudicial  error  being  brought  to  our  attention,  its 
judgment  is  affirmed. 

Affirmed. 


[No.  8994.] 

McAllister  v.  The  People,  fob  the  Use  of  Bbisbanb 

Administbatob  De  Bonis  Non  of  the  Estate 

OF  Leitzman,  Deceased. 

1 .  PsiifCiPAL  AND  Surety — ^Rblxasb — Dismissal  of  Action. 

Where  an  action  was  brought  against  a  principal  and  his  surety 
a  dismissal  as  to  the  principal  where  the  remedy  was  expressly  re- 
served against  the  surety  by  taking  judgment  against  him  did  not 
operate  as  a  discharge  of  the  surety. 

2.  Pbincipal.  and  Surett — ^Administrator's   Bond— Dismissal  of 
Action  Against  Principal — Liability  of  Surbty. 

Under  the  statutes  of  Colorado  the  obligee  in  an  administrator's 
bond  may  sue  all  or  any  one  or  more  of  the  obligors,  and  where  an 
action  was  brought  against  the  principal  and  surety  on  such  bond  the 
action  could  be  dismissed  as  to  the  principal  and  continued  as  to  the 
surety  without  discharging  the  surety  from  liability. 
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3.      Al>MINI8TRATOB*S     BOND — ACTION    UpON— ItBMIZBD     STATEMENT — 

Adminibtbatob's  Rbpobt. 

In  an  action  against  the  surety  on  an  administrator's  bond  for 
failure  of  the  administrator  to  account  for  certain  moneys  which  came 
to  his  hand,  in  response  to  a  demand  of  defendant  for  an  itemized  ac- 
count, the  administrator's  report  filed  in  the  county  court  showing 
the  balance  due  as  it  appeared  from  an  itemized  statement  of  his 
receipts  and  expenditures  is  a  sufficient  itemized  account  to  be 
furnished. 

4 .     A  dministbatobs— Action  Upon  Bond — Evidence — Book  Entbibb. 

In  an  action  upon  an  administrator's  bond  the  fact  that  the 
administrator  de  bonis  non  was  permitted  to  testify  from  a  book  given 
him  by  his  predecessor  in  which  was  kept  the  accounts  of  his  prede- 
cessor as  administrator,  without  introducing  the  book  in  evidence,  was 
immaterial  where  the  record  of  the  county  court,  in  which  precisely 
the  same  items  of  account  appeared,  was  afterwards  introduced  in 
evidence. 

5.   EVIDSNOB— COUBT  RbOOBDS. 

If  a  county  court  permits  one  of  its  record  books  to  be  taken  into 
another  court  as  evidence,  the  objection  that  the  original,  and  not  a 
certified  copy,  is  produced,  is  not  tenable. 

Appeal  from  the  District  Court  of  Lake  County. 
Mr.  A.  W.  Stone  and  Mr.  N.  Bollins  for  appellant 
Mr.  J.  E.  Hatbns  for  appellee. 

Chief  Justioe  Campbell  delivered  the  opinion  of  the  court. 

Edward  Forbes  was  the  administrator  of  the  estate  of 
Charles  Leitzman^  deceased.  For  his  failure  well  and  truly 
to  administer  its  assets,  the  county  court  of  Lake  county, 
haying  jurisdiction  of  the  matter,  removed  him  and  ap- 
pointed W.  H.  Brisbane  administrator  de  bonis  non.  This 
action  was  brought  by  the  latter  against  Forbes,  as  principal 
and  H.  D.  McAllister,  as  surety,  on  Forbes'  oflScial  bond  to 
recover  the  amount  due  the  estate  because  of  the  adminis- 
trator's default. 

Both  Forbes  and  McAllister  were  served  with  process. 
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The  plaintiff  volantarily  dismissed  as  to  Forbes,  and  took 
judgment  against  McAllister,  who  had  suffered  defanlt. 
Afterwards,  this  default  and  judgment  were  set  aside,  and 
upon  a  trial  to  the  court  without  a  jury  a  judgment  for 
$3,422.69  was  rendered  against  the  surety. 

1.  The  first  objection  to  the  judgment  is  that  the  action 
of  the  plaintiff  in  dismissing  the  action  as  to  Forbes 
operated  as  a  release  of  the  principal  in  the  bond,  and  con- 
sequently a  discharge  of  the  surety.  Whether  the  dismissal 
released  the  principal,  we  need  not  inquire.  The  remedy 
against  the  surety  was  expressly  reserved  by  the  obligee  by 
taking  judgment  against  him,  and  the  surety,  therefore,  was 
not  discharged.  1  Brandt  on  Suretyship  and  Guaranty, 
§147.  Whatever  the  law  be  elsewhere,  our  statute  (2  MiUs 
Ann.  Stats.,  Sec.  4807;  Gen.  Stats.  1883,  Sec.  3632)  permits 
the  obligee  in  an  administrator's  bond  to  sue  all,  or  any  one 
or  more,  of  the  obligors  at  his  pleasure.  When  the  action 
was  dismissed  as  to  the  principal,  and  continued  as  to  the 
surety,  it  was  the  same  as  though  the  action  in  the  first  in- 
stance had  been  brought  by  the  obligee  against  the  surety 
only.  This  is  permitted  by  section  13  of  the  civil  code,  as 
well  as  by  the  section  of  the  general  statute  cited. 

2.  Complaint  is  made  that  in  response  to  the  demand  of 
the  defendant  the  itemized  account  furnished  by  the  plain- 
tiff was  inadequate,  and  the  court  improperly  allowed  the 
trial  to  proceed  without  a  sufficient  statement.  It  is  con- 
tended by  plaintiff,  as  this  is  an  action  upon  a  bond,  and  not 
upon  an  account,  that  section  63  of  the  code,  providing  for 
an  itemized  statement  in  an  action  on  account,  is  not  appli- 
cable. That  question  is  not  important  here,  for  a  sufficient 
itemized  statement  was  furnished.  The  breach  of  the  bond 
consisted  in  the  failure  of  the  administrator  to  account  to 
the  estate  for  certain  moneys  which  came  into  his  hands 
and  the  statement  furnished  was  a  copy  of  the  report  which 
the  administrator  filed  in   the  county  court,  showing  the 
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balance  due,  as  it  appeared  from  an  itemized   statement  of 
his  receipts  and  ezpenditares. 

3.  It  is  urged  that  the  trial  conrt  erred  in  admitting  cer- 
tain evidence  introduced  by  the  plaintiff.  Brisbane,  the 
administrator  de  bonis  non,  was  permitted  to  testify  that  the 
administrator  Forbes,  at  the  time  of  tlie  former's  appoint- 
ment, handed  to  him  as  his  successor  a  book  in  which  were 
kept  Forbes'  accounts  as  administrator,  and  Brisbane  was 
permitted  to  testify  therefrom,  without  introducing  the 
book  in  evidence.  Whether  this  was  erroneous  or  not,  is 
not  material,  for  the  record  of  the  county  court,  in  which 
precisely  the  same  items  of  account  appeared,  was  afterwards 
introduced  in  evidence.  As  the  trial  was  to  the  court  with- 
out a  jury,  the  testimony  of  the  administrator  de  bonis  non 
was  not  prejudical,  even  if  erroneous.  But  it  is  said  that 
the  court  improperly  ruled  in  permitting  the  record  itself, 
rather  than  a  certified  copy,  to  be  introduced  in  evidence. 
We  are  not  now  considering  the  question  whether  the  judge, 
or  clerk,  of  the  county  court  can  be  compelled  to  produce  in 
the  district  court  its  record  as  evidence  when  the  statute 
makes  a  certified  copy  admissible.  If  the  county  court  per- 
mits one  of  the  books  of  its  office  to  be  taken  into  another 
court  as  evidence,  the  objection  that  the  original,  and  not  a 
certified  copy,  is  produced,  is  not  tenable. 

1  Mills  Ann.  Stats.,  Sees.  1101,  1102,  1103  (Gen  Stats. 
1883,  Sees.  512,  513,  514). 

There  is  no  merit  whatever  in  any  of  the  objections  urged 
against  this  judgment,  and  it  is  accordingly  affirmed. 

Affirmed, 
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(No.  4101.) 

Campell  v.  West,  Mayor,  et  al. 

APPKLIiATB      PRACrriGE — JURISDICTION     OF     SUPRSMK     Ck)UBT — PuBLIO 

Offiob— Fraitghisbl 

A  case  involving  the  question  of  the  right  of  rival  claimants  to  a 
public  office  does  not  relate  to  a  franchise  so  as  to  confer  jurisdiction 
on  the  supreme  court  to  review  the  action  of  an  inferior  court  thereon. 

Appeal  from  the  District  Court  of  Pueblo  County, 

Messrs.  Abington  &  MoAliney  and  Messrs.  Patterson, 
Biohardson  &  Hawkins  for  appellant. 

.  Mr.  J.  C.  Elwell,  Mr.  E.  E.  Hubbell  and  Mr.  K.  C. 
Glenn  for  appellees. 

Chief  Justioe  Campbell  delivered  the  opinion  of  the  coart. 

This  is  an  appeal  from  a  judgment  of  the  district  coart 
of  Pueblo  county  dismissing  a  writ  of  certiorari  which  was 
brought  in  that  court  to  review  proceedings  in  an  election 
contest  over  the  rival  claims  of  two  aldermen,  heard  before 
the  city  council  of  the  city  of  Pueblo  which  resulted  in  the 
exclusion  of  appellant  here  (petitioner  below)  from  the  office, 
and  the  seating  of  his  opponent.  The  district  court  ruled 
that  it  could  inquire  no  further  than  to  ascertain  if  the  city 
council  had  jurisdiction,  and  regularly  pursued  its  authority, 
and  determining  those  questions  in  the  affirmative,  dismissed 
the  writ. 

It  is  clear  that  this  court  has  not  jurisdiction  to  review 
the  judgment.  Under  the  statute  which  controls,  no  writ  of 
error  from,  or  appeal  to,  the  supreme  court  shall  lie  to  re- 
view the  final  judgment  of  any  inferior  court  unless  the 
judgment,  or,  in  replevin,  the  value  found,  exceeds  two 
thousand  five  hundred  dollars,  or  unless  the  matter   in  con- 
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troversy  relates  to  a  franchise  or  freehold,  or  a  conBtruction 
of  a  provision  of  the  state  or  federal  constitation  is  necessary 
to  the  determination  of  the  case.  Neither  of  these  elements 
is  present.  The  amount  of  the  judgment  does  not  confer 
jarisdiction,  and  no  freehold  is  involved.  No  constitutional 
question  fairly  debatable  is  urged  by  counsel,  and  the  only 
feature  suggested  at  the  oral  argument  that  brings  the  case 
within  the  statute  is  that  a  franchise  is  involved.  But  in 
Londoner  v.  The  People  ex  rel.  Barton^  15  Col.  246,  and 
People  ex  rel.  Jones  v.  Carver^  19  Colo.  86,  it  is  said  that 
there  is  a  difference  between  a  franchise  and  a  public  office. 
No  appeal  to,  or  writ  of  error  from,  this  court  lies  to  review 
a  judgment  of  an  inferior  court  or  tribunal  rendered  in  an 
action  for  the  usurpation  of  a  public  office,  or  in  a  proceed- 
ing involving  the  right  of  rival  claimants  to  public  office. 
The  appeal  is  therefore  dismissed. 

Appeal  Dismissed, 


[No.  4801.] 

The  People  ex  rel.  Long  et  al.  v  The  District  Court 
OP  Boulder  County,  Boughton,  Judge,  et  al. 
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1.     Ejectment — New  Trial  as  op  Right — Repeal  of  Law— Prohibi- 
tion. 

The  act  (seesion  laws  1899,  page  161)  amending  code  section  272  and 
repealing  that  part  of  the  section  which  gave  to  the  defeated  party  in  an 
action  for  posf  ession  of  real  property  a  new  trial  as  matter  of  right 
upon  application  and  payment  of  costs  before  the  first  day  of  the  next 
term,  is  constitutional  and  applicable  to  causes  pending  but  in  which 
there  had  been  no  trial  at  the  time  the  repealing  act  took  effect,  and 
the  supreme  court  will  issue  a  writ  of  prohibition  to  prevent  a  district 
court  from  granting  a  new  trial  as  matter  of  right  in  such  case. 

2. 


The  writ  of  prohibition  is  usually  issued  only  to  prohibit  a  future 

Vol.  28-6. 
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act,  but  where  a  district  court  has  already  entered  an  order  setting 
aside  a  judgment  and  granting  a  new  trial  as  matter  of  right  in  an  ac- 
tion for  posbession  of  real  estate  wherein  the  trial  was  had  after  the  law 
granting  such  right  was  repealed,  the  writ  will  issue  to  prevent  further 
action  and  also  to  undo  what  has  already  been  done,  by  directing  the 
court  to  set  aside  its  order  vacating  the  judgment  and  granting  a  new 
trial,  and  to  enter  a  new  order  reinstating  the  judgment. 

Original  Proceedings  in  Prohibition, 

This  is  an  application  for  a  writ  of  prohibition  against 
the  district  court  of  Boulder  county  to  restrain  it  from  enter- 
ing upon  the  trial  of  an  action  which,  as  it  is  alleged,  the 
court  has  no  jurisdiction  to  try.  The  complaint  was  filed 
in  the  district  court  on  the  19th  of  November  1898.  The  ac- 
tion was  in  support  of  an  adverse  claim  protesting  against  an 
application  for  a  patent  to  a  mining  claim.  It  was  tried  at 
the  April  term  of  the  district  court  of  Boulder  county  be- 
fore a  jury  which,  on  the  7th  of  that  month,  returned  a  ver- 
dict in  favor  of  defendants  there,  petitioners  here. 

Afterwards  and  on  the  14th  of  April  1900,  plaintiffs  in  the 
district  court  (respondents  here)  filed  their  motion  for  a  new 
trial  for  cause  which,  on  the  16th  of  June  following,  was  over- 
ruled and  judgment  entered  awarding  defendants  possession 
of  the  land  in  dispute. 

On  the  17th  day  of  August  plaintiffs,  conceiving  that  they 
were  entitled  to  a  new  trial,  under  the  statute,  as  a  matter  of 
right  upon  due  application  therefor  and  the  payment  of 
costs,  filed  in  the  district  court  a  motion  to  vacate  the  judg- 
ment, and  having  paid  the  costs,  the  court,  against  the  objec- 
tion of  defendants  below  (petitioners  here)that  it  had  no 
power  so  to  do,  set  aside  the  judgment  and  placed  the  cause 
upon  the  trial  docket  for  a  new  trial. 

Section  272  of  the  code  of  civil  procedure  of  1887,  in  force 
at  the  time  the  action  was  begun,  made  it  lawful  for  the  party 
against  whom  a  judgment  was  rendered  in  an  action  for  the 
recovery  of  the  poHsession  of  real  property  at  any  time  before 
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the  first  day  of  the  next  succeeding  term  to  pay  all  costs 
recovered  thereby;  and,  upon  his  application,  the  court  was 
required  to  vacate  the  judgment  and  grant  a  new  trial,  as  of 
right,  without  showing  cause  therefor.  This  provision  was 
repealed  by  an  act  of  the  12th  general  assembly  (session 
laws  1899y  161)  but  section  3  of  the  repealing  act  excluded 
from  its  operation  pending  actions  in  courts  of  record  in 
which  one  trial  was  had  before  the  act  took  effect.  The  act 
took  effect  June  22, 1899.  The  only  trial  of  this  action,  the 
one  resulting  in  the  judgment  which  was  set  aside  by  the 
district  court  on  the  application  of  the  plaintiffs,  occurred 
nearly  a  year  after  the  repealing  act  took  effect. 

Mr.  Sylvester  S.  Downer  for  petitioners. 

Mr.  E.  I.  Stirmen  and  Mr.  Edwin  H.  Park  for  respond- 
ents. 

Chief  Justiob  Campbell  delivered  the  opinion  of  the  court. 

The  petitioners  here  contend  that,  although  the  district 
court  originally  had  jurisdiction  of  the  subject  matter  of  the 
action,  its  jurisdiction  ceased,  so  far  as  the  question  here  is 
concerned,  when  it  overruled  plaintiff's  motion  for  a  new 
trial  for  cause  and  rendered  judgment  for  defendants;  and 
its  ruling  on  the  subsequent  motion  which  it  proposes  to 
make  effective  by  entering  upon  another  trial,  being  wholly 
beyond  the  realm  of  its  authority,  this  writ  of  prohibition 
should  go, 

Respondents  maintain  that  the  district  court  had  jurisdic- 
tion of  the  subject-matter  which  still  continues,  and  which 
includes  power  to  entertain  the  motion  attacked,  and  this 
jurisdiction  involves  the  power  to  decide  wrong  as  well  as 
right.  If  there  was  any  error  at  all,  it  is  insisted  that  it  was 
like  any  other  error  occurring  in  the  trial  of  a  cause  over 
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which  the  court  had  jurisdiction,  reviewable  by  writ  of  error 
or  appeal.  They  further  contend  that,  since  their  action  wae 
begun  while  section  272  of  the  code  of  1887  was  in  force, 
they  had  a  vested  right,  as  of  course,  upon  the  prescribed 
conditions,  to  the  remedy  of  a  second  trial  when  judgment 
was  rendered  against  them,  which  it  was  beyond  the  power 
of  the  general  assembly  to  divest. 

We  are  clearly  of  opinion  that  this  repealing  statute  is 
constitutional  as  to  pending  actions,  since  a  sufficient  and 
adequate  remedy  of  one  trial  was  left.  The  parties  to  an  ac- 
tion for  the  recovery  of  the  possession  of  real  property  had 
no  vested  right  under  section  272  to  the  mere  remedy  of  more 
than  one  trial  as  of  course.  It  was  entirely  competent  for 
the  genera]  assembly,  even  after  an  action  was  begun,  to 
take  away  the  unusual  remedy  given  by  the  former  law.  The 
case  is  brought  within  the  provisions  of  the  statute,  and  as 
it  is  not  within  the  exception,  the  right  to  a  second  trial  as 
of  course  was  gone  the  moment  the  act  took  effect.  Cooley 
on  Const.  Limitations  (6th  ed.),  442  et  seq;  TempleionetcU, 
V,  Home,  82111s.  491;  Coffin  v.  Rich^  45  Me.  607;  Brovonv, 
Challis,  23  Colo.  145. 

The  fact  that  the  district  court  originally  had  jurisdiction 
of  the  subject-matter  is  not  conclusive  that  it  had  jurisdic- 
tion to  make  whatever  order  therein  it  might  see  fit.  When 
the  motion  for  a  new  trial  for  cause  was  overruled  and  judg- 
ment entered,  the  court  lost  jurisdiction  of  the  action  with 
the  exception  that  during  the  same  term  it  might  have  mod- 
ified, or  altered,  its  judgment,  and  except  as  to  other  rec<^- 
nized  mntters  by  which  the  present  discussion  is  not  affected. 
When  the  court  assumed  to  grant  plaintiffs'  application  for  a 
new  trial  as  a  matter  of  right,  it  had  no  jurisdiction  what- 
ever to  do  so,  for  there  is  no  statute  and  no  principle  of  the 
common  law  that  confers  such  right.  There  is  thus  pre- 
sented a  clear  case  in  which  the  court  having  original  juris- 
diction of  the  subject-matter  of  an  action  entered  a  partipu- 
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lar  order  therein  entirely  beyond  its  authority. 

Not  every  case,  however,  where  an  inferior  court  acts  with- 
out jurisdiction  invokes  at  the  hands  of  this  court  the  extra- 
ordinary remedy  of  prohibition.  In  People  ex  ret  v.  Dia- 
trict  Courtj  11  Colo.  574,  we  declined  to  grant  a  writ  of  pro- 
hibition commanding  an  inferior  court  to  desist  from  trial  of 
an  action  upon  the  ground  that  it  had  no  jurisdiction  of  the 
subject-matter.  If  the  present  application  were,  in  its  essen- 
tial facts,  similar  to,  or  in  principle  the  same  as,  that,  the 
same  order  would  be  entered  here.  In  the  opinion  in  that 
case  it  was  said  that  extraordinary  cases  might  arise  where, 
in  the  exercise  of  a  sound  discretion,  the  writ  of  prohibition 
would  be  allowed  for  the  purpose  of  considering  rulings  like 
the  one  then  before  the  court.  We  think  the  present  appli- 
cation is  such  a  case.  It  is  perfectly  clear,  as  already  said, 
that  the  district  court  had  no  power  to  set  aside  the  judg- 
ment and  grant  a  new  trial  as  a  matter  of  right,  and  that 
such  lack  of  jurisdiction  is  just  as  manifest  now  as  it  could 
be  made  to  appear  on  a  review  of  a  final  judgment  on  the 
merits.  The  parties  to  the  action  should  not  be  put  to  the 
cost  and  inconvenience  of  going  through  the  farce  of  a  trial 
which  could  do  neither  party  any  good.  If  a  judgment 
shoald  again  be  rendered  in  favor  of  defendants,  they  would 
be  in  the  position. of  having  a  void  judgment,  with  the  only 
valid  judgment,  theretofore  rendered  in  their  favor,  that 
could  be  rendered  in  the  action  set  aside;  and  if  plaintiffs 
succeeded,  their  judgment  would  be  of  no  possible  benefit  to 
them,  but  could  be  set  aside  by  a  reviewing  court. 

As  will  be  seen  from  the  opinion  reported  in  22  Colo.  102, 
when  the  case  referred  to  in  11  Colo,  supra  came  before  this 
court  upon  appeal  from  the  final  judgment,  and  again  as  re- 
ported in  26  Colo.  333,  the  jurisdictional  question  raised  in- 
volved the  consideration  of  some  exceedingly  important  and 
difficult  questions,  and  it  is  doubtful  if,  when  the  application 
for  tbo  writ  was  filed,  the  facts  said  to  show  lack  of  jurisdic- 
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tion  anfficiently  appeared.  Indeed,  a  careful  examination  of 
the  opinions  cited  discloses  that  only  as  the  result  of  a  trial 
of  the  merits  could  those  facts  be  satisfactorily  shown.  In 
addition  to  this,  the  plea  of  the  want  of  jurisdiction  was 
closely  connected  with  a  plea  of  res  adjudiccUa,  and  this 
court  might  properly,  as  it  did  when  the  application  for  pro- 
hibition was  presented,  decline  to  pass  upon  the  question  at 
the  inception  of  the  litigation,  but  require  the  parties  to 
proceed  with  the  trial  where  all  the  facts  necessary  for  the 
court  to  know  could  be  fully  exhibited.  Other  difiFerenoes 
might  be  pointed  out,  but  enough  has  been  said  to  difFeren- 
tiate  the  two  applications.  The  remedy  by  appeal  or  error  is 
not  plain,  speedy  and  adequate  in  this  cause. 

While  we  jealously  guard  our  original  jurisdiction  in  ap- 
plications of  this  sort,  and  are  slow  to  comply  with  such 
requests,  still,  considering  the  complications  that  might  arise 
therefrom  and  the  hardships  that  thereby  would  be  imposed 
upon  the  petitioners,  it  would  seem  useless  to  require  them 
to  conduct  an  expensive  litigation  which  may  safely,  and  for 
the  benefit  of  all  parties,  stop  now.  The  litigants,  should  be 
saved  unnecessary  expense;  the  time  of  the  court  should  be 
devoted  to  the  disposition  of  matters  within  its  powers. 

The  writ  is  a  preventive,  rather  than  a  corrective,  remedy, 
and  issues  usually  only  to  prevent  the  commission  of  a  future 
act,  rather  than  to  undo  an  act  already  performed;  but 
where,  as  here,  an  unauthorized  act  of  an  inferior  tribunal 
has  been  performed  and  something  remains  to  be  done  to 
give  full  effect  to  that  judgment  of  the  court  in  a  matter  be- 
yond its  jurisdiction,  the  writ  may  be  granted  to  prevent 
such  further  action,  and  also  to  undo  what  has  already  been 
done.    High's  Ex.  Legal  Remedies  (3d  ed. )  §  766. 

The  permanent  writ  of  prohibition  will,  therefore,  go  as 
asked,  and  the  district  court  is  directed  to  set  aside  its  order 
heretofore  entered  vacating  the  judgment  and  granting  a 
new  trial,  and  to  enter  a  new  order  re- instating  the  former 
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jndgment  of  May  7, 1900,  the  same  to  be  efFective  as  of  that 
date.  The  costs  of  this  proceeding  will  be  taxed  to  the  re- 
spondents. 

Writ  allowed. 


28  ie7 
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[No.  8981.] 

Ik  thb  Mattbb  of  thb  Estatb  of  Samubl  Shbll,  Dbobased. 

1.  Wills — ^Evidxzicb — Undub  Influsncb. 

In  a  coDteet  of  the  probate  of  a  will  on  the  ground  of  undue  hi- 
fluence,  evidence  that  while  the  teetator  was  living  with  his  first  wife 
and  about  sixteen  years  before  the  execution  of  the  will,  proponent 
entered  the  family  circle  and  by  her  machinations  brought  about  an 
estrangement  between  testator  and  his  wife  which  led  to  a  divorce  and 
a  few  years  later  to  a  marriage  between  testator  affd  proponent  is  too 
remote  to  be  admitted  as  tending  to  prove  undue  influence  in  the  eze* 
cution  of  the  will. 

2.  Samb. 

In  a  contest  of  the  probate  of  a  will  on  the  ground  of  undue  in- 
fluence evidence  of  undue  influence  by  proponent  over  the  testator 
generally  or  in  other  matters  than  the  execution  of  the  will  in  order  to 
be  admissible  must  be  connected  with  direct  or  circumstantial  evidence 
tending  to  prove  that  undue  influence  existed  and  that  it  was  exeroised 
at  the  time  the  will  was  executed. 

3.  Wills— Unnatural — Evidsncb. 

In  a  contest  of  the  probate  of  a  will  the  intrinsic  character  of  the 
will  itself  may  be  considered  as  evidence  showing  that  it  was  un- 
natural, and  extrinsic  evidence  to  that  effect  may  also  be  admitted. 

i.    Sax£. 

A  will  whereby  the  testator  left  his  entire  property  to  his  second 
wife  with  a  request  that  she  should  at  her  death  give  the  same  to  their 
two  minor  children  will  not  be  held  unnatural  because  it  excluded  the 
children  of  a  former  marriage  one  of  whom  had  been  a  cripple  from 
infancy,  where  it  does  not  appear  that  the  infirmity  in  any  respect  in- 
capacitated her  from  earning  a  livelihood  and  it  does  appear  that  she 
had  been  married,  and  where  the  recitals  of  the  will  which  were  uncon- 
tradicted gave  as  the  reasons  for  not  making  any  provision  for  any  of 
the  children  by  the  first  marriage,  that  the  testator  had  already  made 
ample  provision  for  all  except  one  daughter  (the  alleged  cripple)  and 
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that  aa  to  her  she  had  been  a  source  of  muoh  annoyance  to  him  during 
all  her  life  and  that  he  had  already  given  to  her  mother  property 
which  he  expected  her  by  her  will  to  give  to  the  said  daughter. 

5.  Wills — Contest— Trial  by  Jury — Dibecthng  Verdict. 

Upon  the  trial  in  the  district  court  upon  appeal  from  the  county 
court  in  the  matter  of  the  probate  of  a  contested  will,  the  conteetante 
are  entitled  to  have  the  issues  tried  by  a  jury,  but  the  court  may  in 
proceedings  of  this  sort,  as  well  as  in  ordinary  civil  actions,  where  the 
facts  of  the  case  require  it,  direct  a  verdict,  and  a  failure  to  do  so 
would  be  a  palpable  evasion  of  duty. 

6.  Wills — Undue  Influenob. 

In  the  contest  of  a  will  undue  influence  cannot  be  inferred  from 
motive  and  opportunity  alone,  but  there  must  be  some  testimonyt 
either  direct  or  circumstantial,  to  show  that  undue  influence  not  only 
existed,  but  that  it  was  exercised  with  respect  to  the  making  of  the 
will. 

7.  Same— Evidence. 

Where  in  the  cc^t«et  of  a  will  the  only  evidence  tending  to  show 
undue  influence  was  testimony  that  proponent,  the  widow  and  sole 
legatee,  objected  to  the  testator's  children  by  a  former  marriage  visiting 
him  and  that  he  had  given  as  a  reason  for  not  visiting  them  that  his 
wife  would  not  let  him  and  that  he  had  said  if  it  waste  do X)ver  he  would 
not  marry  proponent,  the  evidence  wholly  fails  to  show  any  undue  in- 
fluence with  respect  to  the  making  of  the  will  and  was  insufficient  to 
submit  the  issue  to  the  jury. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Geobge  W.  Milleb  and  Mr.  Daniel  Sateb  for 
appellants. 

Messrs.  Rising  &  Mabshall  for  appellee. 

Chief  -Justioe  Campbell  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  judgment  of  the  district  court 
of  Arapahoe  county  in  proceedings  on  appeal  from  the 
county  court  in  which  the  will  of  Samuel  Shell,  deceased, 
was  admitted  to  probate.  Objection  to  the  probate'  was 
upon  the  ground  of  mental  incapacity  of  the  testator  and 
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undue  influence  over  him  exercised  by  his  wife,  the  propo- 
nent and  executor  of  the  will.  On  full  bearing,  the  instru- 
ment was  adjudged  valid  in  both  courts. 

No  question  is  raised  in  the  briefs  as  to  the  testator'» 
mental  capacity,  and  under  the  evidence  no  reasonable 
charge  of  that  kind  could  be  sustained.  That  feature  of  the 
case  is,  therefore,  eliminated.  A  careful  reading  of  the  evi- 
dence preserved  in  the  bill  of  exceptions  satisfies  us  that 
there  is  is  no  legitimate  testimony  by  a  competent  witness, 
other  than  that  given  by  Mrs.  Chandler,  upon  which,  by  the 
utmost  stretch  of  the  imagination,  an  argument  can  be  based 
to  sustain  the  charge  of  undue  influence;  and  when  her  tes- 
timony is  subjected  to  sound  rules  of  evidence,  it  will  be 
found  that  it  is  lacking  in  essential  elements. 

It  is  true  that  some  of  the  contestants,  those  directly  in- 
terested in  the  will,  were  produced,  and  an  attempt  (which 
was  thwarted  by  the  ruling  of  the  court)  made  to  elicit  tes- 
timony of  this  sort;  but  such  testimony,  even  if  admitted, 
was  incompetent  under  our  statute,  and  not  worthy  of 
serious  consideration,  even  if  the  ban  of  the  statute  did  not 
exclude  it.  Strictly  speaking,  fraud  and  undue  influence 
are  not  synonymous  expressions.  Undue  influence  is,  in  one 
sense,  a  species  of  fraud,  and  while  there  is  sometimes — 
perhaps  usually — present  elements  of  fraud,  undue  influence 
may  exist  without  any  positive  fraud  being  shown.  Oppos- 
ing counsel  do  not  differ  as  to  what  constitutes  undue  influ- 
ence or  the  rule  governing  the  admission  of  evidence  to 
sustain  it;  and  it  is  only  respecting  the  character  and  ad- 
missibility of  evidence  introduced  and  rejected,  and  the 
application  of  the  law  to  the  facts,  that  they  disagree. 

In  the  case  of  Clough  v.  Clough,  10  Colo.  App.  433  (51 
Pac.  Bep.  513),  although  the  requirements  of  the  decision 
may  not  have  called  for  the  announcement,  yet  the  statement 
of  the  rule  found  in  the  opinion  governing  the  admission  of 
evidence  upon  such  an  issue  is  substantially  correct.    The 
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court  says: 

"A  charge,  of  andue  inflnence  is  snbstantially  that  of 
fraud,  and  it  can  seldom  be  shown  by  direct  and  positive 
evidence.  While  it  is  true  that  it  mast  be  proved,  and  not 
presumed,  yet  it  can  be,  and  most  generally  is,  proven  by 
evidence  of  facts  and  circumstances  which,  as  to  themselves, 
may  admit  of  little  dispute,  but  which  are  calculated  to 
establish  it,  and  from  which  it  may  reasonably  and  naturally 
be  inferred." 

And  it  was  also  said  that  a  court  ''should  be  liberal  in  ad- 
mitting evidence  of  all  circumstances,  even  though  slight, 
which  might  tend,  in  conjunction  with  other  circumstances, 
to  throw  light  upon  the  relation  of  the  parties,  and  upon  the 
disputed  question  of  undue  influence." 

Applying  this  test,  we  are  of  opinion  that  the  rulings  of 
the  district  court  in  rejecting  testimony  offered  by  contest- 
ants were  clearly  right.  The  witness  Mrs.  Chandler'  at  one 
time  was  a  member  of  the  family  of  the  testator.  He  was 
divorced  from  his  first  wife,  by  whom  he  had  a  family  of  ten 
children.  He  died  December  16, 1897.  The  will  was  exe- 
cuted June  26,  1891.  The  attempt  was  made  to  show  that, 
while  testator  was  living  with  his  first  wife,  the  proponent 
entered  the  family  circle,  and,  as  a  result  of  her  machina- 
tions, an  estrangement  took  place  between  the  husband  and 
first  wife  which  afterwards  led  to  the  divorce  and  later  to  the 
marriage  of  proponent  and  testator. 

As  near  as  we  can  ascertain  from  the  meager  abstract,  the 
time  to  which  this  occurrence  relates  was  about  the  year 
1874  or  1875,  and  it  would  seem  that  the  second  marriage 
took  place  in  1880,  or  perhaps  later.  While  it  is  unwise  to 
lay  down  any  hard  and  fast  rule  respecting  the  time  to 
which  this  class  of  testimony  must  relate,  we  are  of  opinion 
that,  under  the  facts  of  this  case,  these  circumstances  were 
entirely  too  remote  to  be  brought  within  the  category  of 
evidence  tending  to  establish  undue  influence.     Cases  very 
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much  in  point  upon  this  proposition  are:  Pierce  v.  Pierce^ 
38  Mich.  412;  Batchelder  v.  BcUchelder,  139  Mass.  1;  In  re 
Langford,  108  Cal.  608;  Webber  v.  Sullivan,  68  Iowa  260. 

Bnt,  aside  from  this  objection,  the  testimony  was  clearly 
inadmissible  becanse  not  only  was  there  no  offer  to  show  by 
comi)etent  evidence  a  continuance  of  any  general  influence, 
sapposed  to  be  established  by  this  class  of  testimony,  down 
to,  or  near,  the  time  of  the  execution  of  the  will,  but  there 
was  no  testimony  whatever  showing  that  any  undue  influ- 
ence was  exercised  by  proponent  over  the  testator  concerning 
the  making  of  the  will  at  or  near  the  date  of  its  execution,  or 
at  any  other  time.  Testimony  like  that  rejected,  in  order  to 
be  admissible,  or  to  have  any  weight  or  significance,  must  be 
connected  with  direct  or  circumstantial  evidence  tending  to 
prove  that  undue  influence  existed  and  that  it  was  exercised 
at  or  near  the  time  the  will  was  made.  Indeed,  none  of  the 
proposed  evidence  tended  to  show  that  any  influence  was  ex- 
ercised at  the  time  the  will  was  executed,  and  it  was  properly 
rejected.  Its  admission  could  not  be  other  than  prejudicial 
to  the  proponent. 

2.  Another  claim  of  contestants  is  that  the  will  itself 
was  unnatural,— that  is,  different  from  what  it  might  have 
been  expected  to  be.  If  the  testator  bad  a  disposing  mind, 
and  was  free  from  undue  influence,  the  mere  fact  that  the 
will  might  have  been  otherwise  cannot  vacate  it.  Bat  it  is 
not  unnatural.  To  establish  this  charge,  an  attempt  was 
made  to  show  that  Martha  Finn,  a  child  of  testator  by  his 
first  wife,  was  a  cripple  from  infancy,  and  that  no  provision 
in  the  will  was  made  for  any  of  the  children  of  the  first  mar- 
riage, and  particularly  none  for  her.  The  proposition  is  that 
the  intrinsic  character  of  the  will  itself  may  be  considered 
as  evidence  showing  that  it  was  unnatural,  and  that  it  was 
proper  to  admit  extrinsic  evidence  to  that  effect.  This  is 
true. 

It  is  to  be  observed,  however,  that  it  does  not  appear   to 
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what  extent  this  child  was  crippled,  or  that  her  infirmity  in 
any  respect  incapacitated  her  from  earning  a  livelihood.  It 
would  seem  she  was,  or  had  been,  married,  and,  for  anght 
that  appears,  her  husband  was  abundantly  able  to  care  for  her. 
The  will  itself  con  tain's  testator's  reasons  for  not  making  pro- 
yision  for  any  of  these  children.  It  states  that  he  had  already 
made  ample  provision  for  all  except  his  daughter  Martha,  the 
alleged  cripple,  and  that  as  she  had  been  a  source  of  much 
annoyance  to  him  during  all  her  life,  and  since  he  had  already 
given  to  his  first  wife  property  which  he  expected  her,  by 
her  will,  to  give  to  Martha,  he  omitted  her  now  from  the  list 
of  recipients  of  his  bounty. 

Neither  below  nor  upon  this  review  was  an  attempt  made 
to  controvert  these  facts,  and  for  the  purposes  of  this  case 
we  may  presume  them  to  be  true.  Assuming  the  truthful- 
ness, therefore,  of  the  facts  which  actuated  testator  in  not 
making  provision  for  the  children  of  his  first  wife,  there  is 
nothing  about  this  will  that  is  at  all  unnatural.  Indeed,  it 
was  just  and  praiseworthy.  If  such  provision  had  already 
been  made  for  the  older  children,  then  it  was  entirely  prop- 
er for  the  testator  to  give,  as  he  did,  his  entire  property  to 
his  second  wife,  with  a  request  that  she  should,  at  her 
death,  give  the  same  to  his  two  minor  children,  the  issue  of 
the  second  marriage. 

3.  At  the  close  of  the  testimony  for  contestants,  the  court 
directed  the  jury  to  find  a  verdict  for  the  proponent,  and  of 
this  action  contestants  now  complain.  Under  the  decision 
of  this  court  in  Clough  v.  Clough,  27  Colo.  97,  S.  C,  10  Colo. 
App.  433,  it  was  held  that  upon  the  trial  in  the  district  court 
upon  an  appeal  from  the  county  court  in  the  matter  of  the 
probate  of  a  contested  will,  the  contestants  were  entitled  to 
have  the  issues  submitted  to  a  jury.  But  it  does  not  follow 
that  in  no  case  is  it  proper  for  the  court  to  direct  a  verdict. 
The  court  may,  in  a  proceeding  of  this  sort,  as  in  an  ordi- 
nary civil  action,   when    the    facts  of  the  case  require  it. 
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direct  a  verdict,  and  a  failure  to  do  so  would  be  a  palpable 
evafiion  of  duty.  If  there  is  no  evidence  at  all  to  sustain 
the  charge  of  undue  influence,  it  would  be  the  clear  duty  of 
the  court  to  direct  a  jury  to  that  effect,  and  the  rule  govern- 
ing in  such  cases,  as  stated  in  Lord  v.  Pueblo  S.  dk  R.  Co.y 
12  Colo.  390,  is  applicable  here.  If  the  evidence,  in  the 
most  favorable  light  in  which  it  may  reasonably  be  con- 
sidered in  behalf  of  the  contestants,  shows  that  no  undue  in- 
fluence was  exercised  by  proponent,  and  if  the  case  had  been 
submitted  to  the  jury  upon  that  evidence  and  they  had  re* 
turned  a  verdict  in  favor  of  contestants  the  court  would  have 
been  obliged  to  set  it  aside  as  manifestly  against  the  weight 
of  the  evidence, — then  the  court  might  properly,  in  the  first 
instance,  direct  the  jury  to  find  in  favor  of  proponent. 

It  is  true  that,  if  the  question  depends  upon  inferences  to 
be  drawn  from  a  variety  of  facts  and  circumstances,  in  the 
consideration  of  which  there  is  room  for  a  substantial  differ- 
ence of  opinion  between  intelligent,  upright  and  reasonable 
men,  then  the  question  should  be  submitted  to  the  jury 
under  appropriate  instructions,  even  though  there  be  no  con- 
flict in  the  testimony. 

Tested  by  these  considerations,  we  are  of  opinion  that  this 
case  ought  not  to  have  been  submitted  to  the  jury.  The 
only  evidence  bearing  upon  this  question  is  to  be  found  in 
the  testimony  of  the  witness  Chandler.  She  testifies  that 
some  time  in  1890  she  met  the  proponent  in  a  store  and 
asked  the  latter  how  her  husband  was,  to  which  the  propo- 
nent replied  that  he  was  very  poorly.  Mrs.  Chandler  then 
remarked  that  she  would  like  to  visit  him,  but  was  given  to 
understand  that  proponent  preferred  that  his  family  (of 
which  the  witness  Chandler  seemed  to  consider  herself  a* 
member)  would  stay  away  from  the  house,  for  it  made  him 
worse  whenever  any  of  them  came.  Mrs.  Chandler  also  says 
that  at  one  time  she  met  testator  on  the  street  car  and  in- 
(juired  of  him  as  to  his  health   and  asked   him  if  he  weu9 
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coming  over  to  see  her  as  had  been  promised,  to  which  he 
replied  that  he  could  not  come  on  account  of  his  wife,  and 
that  she  would  not  let  him .  Mrs.  Chandler  also  says  that 
at  one  time  Mr.  Shell  remarked  to  her  that  if  he  had  this 
thing  to  do  over  (meaning  the  marriage  with  his  second 
wife)  that  he  would  not  do  it  again,  and  that  he  forgave 
Mrs.  Chandler  for  marrying  contrary  to  his  wish. 

It  strikes  us  that,  if  this  testimony  tends  to  prove  any- 
thing, it  is  that  proponent  did  not  wish  the  witness  to  inter- 
fere with  her  opportunity  of  influencing  the  testator;  but 
the  claim  is  made  that  it  has  some  tendency  to  establish  the 
proposition  that  the  proponent  not  only  had  the  power  of 
unduly  influencing  the  testator,  but  that  she  exercised  it  re- 
specting the  will.  To  this  we  reply,  that  we  consider  it  too 
^eli  settled  to  need  the  citation  of  authorites  that  undue  in- 
fluence cannot  be  inferred  alone  from  motive  or  opportunity, 
that  there  must  also  be  some  testimony,  either  direct  or  cir- 
cumstantial, to  show  that  undue  influence  not  only  existed, 
but  that  it  was  exercised  with  respect  to  the  making  of  the 
will  itself.  This  testimony  does  not,  in  any  degree,  tend  to 
show  that  proponent  ever  exercised  any  undue  influence,  or 
any  influence  at  all,  over  the  testator  in  relation  to  the  mak- 
ing of  the  will.  It  may,  and  possibly  does,  tend  to  show  that 
proponent  exercised  her  influence  over  testator  to  dissuade 
him  from  associating  with  witness,  and  from  an  examination 
of  her  testimony,  we  are  disposed  to  believe,  and  constrained 
to  remark,  that  this  influence,  instead  of  being  undue,  was 
wholesome  and  salutary. 

Had  this  testimony  been  coupled  with  a  legitimate  offer 
to  show,  either  directly  or  by  way  of  inference  from  legiti- 
mate testimony,  that  proponent  had  the  opportunity  to  wield 
undue  influence,  or  did  exercise  it,  with  respect  to  the  mak- 
ing of  a  will,  a  different  question  might  arise.  True,  it  is 
claimed  in  argument  by  contestants  that  an  offer  was  made 
to  bIiow  that  the  influence  obtained  by  proponent   over  her 
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husband  continued  to  the  time  of  his  death;  but  we  And  up- 
on examination  of  the  abstract  to  which  counsel  refer  that 
no  such  offer  was  made,  and  the  contention  in  that  respect 
is  not  worthy  of  serious  consideration. 

To  summarize  our  conclusion:  It  is  not  putting  it  too 
strongly  to  say  that  the  court  would  have  been  direlict  in 
duty  had  any  question  of  fact  been  submitted  to  the  jury. 
There  is  not  a  particle  of  legitimate  and  comx>etent  evidence 
to  sustain  the  charge  of  undue  influence,  and  had  the  cause 
been  submitted  and  a  verdict  for  contestants  returned,  we 
would  have  no  hesitation  in  setting  it  aside  upon  the  ground 
that  there  was  not  a  particle  of  proof  to  sustain  it. 

In  this  connection  the  remarks  of  Mr.  Justice  Paxson  in 
Cauffman  v,  Ixmg^  82  Pa.  St.  72,  are  pertinent,  and  com- 
mend themselves  to  our  judgment  as  a  wholesome  expression 
of  the  law  that  should  control  the  action  of  courts  in  ques- 
tions of  this  character: 

'^The  growing  disposition  of  courts  and  juries  to  set  aside 
last  wills  and  testaments,  and  to  substitute  in  lieu  thereof 
their  own  notions  as  to  what  a  testator  should  do  with  his 
property,  is  not  to  be  encouraged.  No  right  of  the  citizen 
is  more  valued  than  the  power  to  dispose  of  his  property  by 
will.  No  right  is  more  solemly  assured  to  him  by  the  law. 
Nor  does  it  depend  in  any  sense  upon  the  judicious  exercise 
of  it  It  rarely  happens  that  a  man  bequeaths  his  estate  to 
the  entire  satisfaction  of  either  his  family  or  friends.  In 
many  instances,  testamentary  dispositions  of  property  seem 
harsh,  if  not  unjust,  the  result,  perhaps,  of  prejudice  as  to 
some  of  the  testator's  kindred,  or  undue  partiality  as  to  oth- 
ers. But  these  are  matters  about  which  we  have  no  concern. 
The  law  wisely  secures  equality  of  distribution  where  a  man 
dies  intestate.  But  the  very  object  of  a  will  is  to  produce 
inequality,  and  to  provide  for  the  wants  of  the  testator's 
family;  to  protect  those  who  are  helpless;  to  reward  those 
who  have  been  affectionate,  and  to  punish  those   who  have 
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been  disobedient.  It  is  doubtless  true  that  narrow  preju- 
dice sometimes  interferes  with  the  wisdom  of  such  arrange- 
ments. This  is  due  to  the  imperfections  of  our  human  na- 
ture. It  must  be  remembered  that  in  this  country  a  man's 
prejudices  are  a  part  of  his  liberty.  He  has  a  right  to  them; 
he  may  be  unjust  to  his  children  or  relatives;  he  is  entitled 
to  the  control  of  his  property  while  living,  and  by  will  to  di- 
rect its  use  after  his  death,  subject  only  to  such  restrictions  as 
are  imposed  by  law.  Where  a  man  has  sufficient  memory  and 
understanding  to  make  a  will,  and  such  instrument  is  not  the 
result  of  undue  iufluence,  but  is  the  uncontrolled  act  of 
his  own  mind,  it  is  not  to  be  set  aside  in  Pennsylvania  with- 
out sufficient  evidence,  nor  upon  any  sentimental  notions  of 
equality." 

The  foregoing  is  as  applicable  in  Colorado  as  in  Penn- 
sylvania.  The  judgment  of  the  court  below  is  right  and 
should  be  affirmed. 

Affirmed, 
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1.  Mines  and  Mining — Location  op  Claim — Discovery  op  Mineral 

AFTER  Location. 

Where  the  location  of  a  mining  claim  is  void  because  no  valid  dis- 
covery of  mineral  has  been  made,  a  subsequent  valid  discovery  within 
the  boundaries  of  the  claim  made  after  the  filing  of  the  location  certifi- 
cate and  all  acts  of  location  have  been  performed  but  before  the  rights 
of  third  parties  have  attached  will  make  the  location  good. 

2.  Mines  and  Mining — Underground  Discovery. 

A  valid  location  of  a  mining  claim  may  be  based  upon  an  under- 
ground discovery  on  the  dip  of  a  vein  at  a  distance  below  the  surface, 
and  without  any  surface  opening  upon  the  vein  and  without  being 
shown  by  actual  working  to  have  its  apex  within  the  limits  of  the  claim 
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as  staked,  and  although  the  discovery  is  made  by  way  of  a  tunnel  be- 
longing to  other  parties  through  patented  lands;  and  although  the  lo- 
cation is  not  claimed  under  the  tunnel  site  act  of  congress. 

3.    Same. 

Where  a  discovery  of  mineral  is  made  at  a  distance  under-ground 
on  the  dip  of  the  vein  it  will  be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  vein  extends  upward  at  the  same  angle,and  a 
valid  location  may  be  made  by  making  the  point  where  the  vein  if  con- 
tinued to  the  surface  would  be  disclosed,  the  initial  point  and  by  mark- 
ing and  describing  the  boundaries  therefrom. 

Appeal  from  the  District  Court  of  San  Miguel  County, 

The  action  concerns  a  strip  of  ground  in  conflict  between 
the  Boot  Jack  and  Contention  lode  mining  claims  situate  in 
San  Miguel  county.  The  Boot  Jack  is  the  earlier  location 
in  point  of  time.  When  its  owners  (defendants)  applied  in 
the  land  office  for  a  patent,  plaintiff^the  owner  of  the  Conten- 
tion lode,  filed  his  adverse  therein,  and  brought  this  action 
in  its  support. 

The  facts  material  to  the  present  controversy  may  thus  be 
stated:  The  location  of  the  Contention  lode  was  made  on 
May  1, 1898.  No  question  is  raised  as  to  its  validity,  pro- 
vided it  was  unappropriated  public  domain  at  the  time  of 
plaintiffs  entry.  The  location  of  the  Boot  Jack  lode  is 
claimed  as  of  the  9th  day  of  November  1897,  and  also  January 
28, 1898.  The  first  discovery  of  mineral  was  upon  patented 
ground  and  not  within  the  boundaries  of  the  Boot  Jack  claim 
as  staked.  It  was  therefore  void.  On  the  28th  of  January 
1898  a  valid  discovery  of  mineral  was  made  within  these 
boundaries  and  an  amended  location  certificate  filed.  Both 
these  discoveries  of  mineral  were  at  a  point  about  250  feet 
below  the  surface,  and  upon  the  same  vein,  and  were  made 
in  driving  a  tunnel,  the  latter  discovery  being  at  a  point  on 
the  vein  uncovered  by  running  the  tunnel  further  into  the 
mountain.  It  was  not  a  statutory  tunnel, — that  is,  not  lo- 
cated under  the  tunnel  site  act  of  congress, — but  was  driven 
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by  the  owners  of  the  Boot  Jack  lode  through  patented  prop- 
erty, not  belonging  to  defendants,  and  into  the  territory  in 
dispute  under  an  arrangement  made  between  the  patentee 
and  the  tunnel  owners. 

Therein  in  the  tunnel  dipped  about  three  degrees  from 
the  vertical.  A  calculation  was  made,  based  upon  the  dip 
of  the  vein  as  thus  disclosed,  and  at  a  point  on  the  surface 
where,  according  to  such  calculation,  the  vein  should  come 
to  the  surface,  a  discovery  notice  was  posted  containing  the 
statement  required  by  statute,  and  also  a  recital  that  a  like 
notice,  which  is  admitted,  was  at  the  place  of  discovery,  de- 
scribing it,  and  information  was  given  how  to  reach  it 
through  the  tunnel.  Starting  with  this  discovery  stake  on 
the  surface  as  the  initial  point,  the  boundaries  of  the  claim 
were  designated,  and  the  stakes  set  as  the  statute  prescribes. 

No  tracing  of  the  vein  upwards  was  done,  and  no  surface 
work  performed,  by  the  locators  of  the  Boot  Jack  claim. 
The  vein  found  in  the  tunnel  was  not  by  actual  exploitation 
shown  to  apex  within  the  limits  of  the  claim,  but  only  as 
might  inferentially  appear  from  the  calculation  to  which 
reference  has  been  made.  When  the  plaintiff  appeared 
upon  the  ground  and  made  his  attempted  location  of  the 
Contention  lode,  the  posted  notice  and  boundary  stakes  of 
the  Boot  Jack  were  in  place  and  the  location  certificate  was 
on  file. 

Upon  this  state  of  facts  and  with  evidence  as  to  other  acts 
necessary  to  constitute  a  valid  location  of  a  mining  claim, 
the  case  was  submitted  to  the  jury  under  the  instructions  of 
the  court,  and  a  verdict  returned  for  the  defendants,  upon 
which  judgment  was  entered. 

Messrs.  Gerrt  k  Tatlob  and  Mr.  W.  H.  Tbipp  for  ap- 
pellant. 

Messrs.  Hogg  &  Hamill  for  appellees. 
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Chief  Justioe  Campbell  delivered  the  opinion  of  the  court. 

Upon  this  appeal,  two  qaeBtions  only  are  important,  and, 
as  stated  by  appellant's  counsel,  they  are: 

1.  Can  a  location  admittedly  void,  because  of  an  absence 
of  a  valid  discovery  of  mineral,  but  regular  in  all  other  re- 
spects, be  made  good  by  a  subsequent  valid  discovery  of 
mineral  within  the  limits  of  the  location,  made  before  the 
rights  of  third  parties  attach  but  after  the  filing  of  the  loca- 
tion certificate  and  all  acts  of  location  have  been  performed? 

2.  May  a  location  of  a  valid  mining  claim  be  based  upon 
an  under- ground  discovery  of  mineral  made  upon  the  dip 
of  the  vein  at  a  distance  of  250  feet  below  the  surface,  or  any 
other  distance,  through  a  tunnel  not  statutory. — that  is,  not 
claimed  under  the  tunnel  site  act  of  congress, — where  the 
vein  has  never  been  opened  upon  the  surface,  or  shown  by 
actual  working  to  have  its  apex  within  the  limits  of  the  claim 
as  staked? 

1.  Plaintiff s  rely  upon  Upton  v,  Larkin,5  Mont.  600;  S. 
C,  7  Mont.  449,  which  was  afterwards  affirmed  in  Larkin  v. 
Upton,  144  U.  S.  19.  In  the  opinion  as  reported  in  5  Mon- 
tana, supra^  it  was  said  that  a  location  void  at  the  time  it  is 
made  because  of  no  discovery,  or  because  the  discovery  was 
made  on  a  claim  already  located  and  patented*  continues  and 
remains  void,  and  is  not  cured  or  made  effectual  by  a  subse- 
quent discovery  on  the  claim  located.  Upon  a  second  appeal 
of  the  same  case,  reported  in  7  Montana,  supra,  the  learned 
court  seems  to  recognize  the  doctrine  laid  down  by  Mr.  Jus- 
tice Sawyer  in  the  case  of  Mining  Co.  v.  Mining  Co.,  11 
Fed.  Bep.  666,  wherein  it  was  said  that,  in  such  a  case,  a 
subsequent  valid  discovery,  made  before  any  other  person 
has  acquired  any  rights,  will  make  such  a  location  good. 
But  the  court  proceeds,  at  the  second  hearing,  with  the  case 
then  in  hand  to  say  that  the  evidence  sought  to  be  introduc- 
ed at  the  trial  to  show  a  subsequent    valid   discovery   wns 
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properly  rejected  becaose  it  appeared, — or  at  least  it  was 
clear  that  the  contrary  was  true, — that  the  subsequent  dis- 
covery to  which  the  evidence  was  directed  was  made  after 
the  application  for  patent  was  filed.  And  the  court  held 
that  a  patent  ought  not  to  issue  upon  a  discovery  made  after 
application.  It  also  declared  that  the  offer  of  evidence 
was  not  made  in  good  faith,  but  to  enlist  the  sympathy  of 
the  jury.  In  the  review  of  the  case  by  the  supreme  court  of 
the  United  States,  there  is  nothing  said  to  give  color  to  the 
position  taken  here  by  appellant's  counsel. 

Whether  the  owners  of  the  Boot  Jack  lode  in  connection 
with  the  second  discovery  of  mineral — the  one  within  its  ex- 
terior boundaries — in  January  1898  supposed  they  were 
merely  amending  the  former  attempted  location  by  correct- 
ing the  description  and  filing  an  amended  location  certifi- 
cate, or  whether  they  intended  to  make,  and  supposed  they 
were  making,  a  re-location  of  an  abandoned  claim,  is  imma- 
terial; for  before  the  rights  of  third  persons,  including  the 
claimant,  attached,  it  is  admitted  that  they  had  taken  all  of 
the  steps  which,  under  the  federal  and  state  statutes,  consti- 
tute an  appropriation  of  a  lode  mining  claim.  The  order  of 
time  in  which  these  several  acts  are  performed  is  not  of  the 
essence  of  the  requirements,  and  it  is  immaterial  that  thd 
discovery  was  made  subsequent  to  the  completion  of  the  acts 
of  location,  provided  only  all  the  necessary  acts  are  done  be- 
fore intervening  rights  of  third  parties  accrue.  All  these 
other  steps  having  been  taken  before  a  valid  discovery,  and 
a  valid  discovery  then  following,  it  would  be  a  useless  and 
idle  ceremony,  which  the  law  does  not  require,  for  the  loca- 
tors again  to  locate  their  claim  and  refile  their  location  cer- 
tificate, or  file  a  new  one.  In  the  case  of  Beats  v.  Cone  et  al, 
27  Colo.  473,  we  have  ruled  against  appellant's  contention. 
The  United  States  circuit  court  of  appeals  for  the  8th  cir- 
cuit, in  Erwin  v,  Perigo,  93  Fed.  Rep.  608,  in  a  case  coming^ 
up  from  Utah,  has  reached  the  same  conclusion.     We  know 
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of  no  Btatates  of  this  state  that  require  a  different  ruliDg. 
Other  aathori ties  sastaining  our  conclusion  are:  Craig  v, 
Thompson^  10  Colo.  517;  North  Noonday  M,  Co,  %\  Orient 
Co.^  9  Morrison's  Mining  Reports  529;  Strepey  v.  Stark,  7 
Colo.  614:  Qoldeii  Terra  Co.  v.  Mahler.  4  Morrison's  Min- 
ing Reports  390;  Jupiter  M,  Co,  v,  Bodie  M,  Co,,  4  Morri- 
son's Mining  Reports  411;  1  Lindley  on  Mines,  §  335  et  seq,; 
Morrison's  Mining  Rights  (9th  ed.)  28  and  cases  cited. 

2.  In  Ellet  v,  Campbell,  18  Colo.  510,  it  was  held  that 
when  a  tunnel  claim  has  been  duly  located  under  the  provi- 
sions of  the  acts  of  congress,  and  the  owner  thereafter  dis- 
covers a  mineral  lode  therein,  he  is  not  bound  to  make  an- 
other discovery  and  location  of  the  lode  from  the  surface  in 
order  to  be  protected  against  a  subsequent  surface  location 
of  the  same  lode.  This  case  was  affirmed  by  the  supreme 
court  of  the  United  States  in  Campbell  v.  Ellet,  167  U.  S. 
116. 

This,  however,  is  not  controlling  of  the  proposition  now 
under  consideration.  In  the  case  at  bar  the  defendants  were 
not  attempting  to  locate  a  tunnel  site  under  the  act  of  con- 
gress. The  mouth  of  the  tunnel  was  not  upon  the  Boot 
Jack  claim,  and  the  entire  work  was  done  upon  patented 
land  by  the  plaintiffs  under  agreement  with  the  patentee. 
The  point  of  discovery  was  over  800  from  the  mouth  of  the 
tunnel. 

As  well  said  by  Mr.  Morrison  in  his  work  on  Mining 
Rights  (9th  ed.)  30;  "The  fact  of  discovery  is  a  fact  of  it- 
self, to  be  totally  disconnected  from  the  idea  of  discovery 
shaft.  The  discovery  shaft  is  a  part  of  the  process  of  loca- 
tion, subsequent  to  discovery." 

Certainly,  there  is  no  requirement  of  the  federal  statute 
that  a  vein  shall  be  discovered  from  the  surface.  The  only 
requirement  in  that  respect  is  that  the  place  of  discovery 
shall  be  within  the  limits  of  the  claim.  Under  our  statute 
(Mills  Ann.  Stat.   sec.  3154;   Gen.   Stats.   1883,  sec.   2403), 
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where  a  lode  is  cut  at  a  depth  of  ten  feet  below  the  surface 
by  means  of  an  open  cut,  cross-cut,  or  tunnel,  it  is  the  same 
as  if  a  discovery  shaft  were  sunk  on  the  vein  to  that  depth. 
Qray  v.  Truby^  6  Colo.  278;  El  Mag,  &c.  Co.  v.  Van  Au- 
ken,  9  Colo.  204. 

The  question  here  is  not  whether  a  subsequent  discoyery 
on  the  apex  of  the  lode  would  take  precedence  of  the  prior 
discovery  on  the  dip,  for  there  is  no  claim  here  that  plain- 
tiffs subsequent  location  is  on  the  apex  of  the  same  lode  on 
whose  dip  defendant's  discovery  was  theretofore  made.  But 
the  question  is  whether  a  valid  location  can  be  made  by  a 
discovery  at  a  point  250  feet  beneath  the  surface,  when  it  is 
followed  up  by  a  marking  of  the  boundaries  on  the  surface 
as  though  the  discovery  had  been  made  from  the  surface, 
and  by  the  doing  of  the  other  acts  which  the  statute  requires, 
though  no  surface  work  is  done,  and  no  actual  tracing  of 
the  vein  to  the  surface  attempted. 

The  precise  question  has  not,  to  our  knowledge,  been  de- 
cided by  a  court  of  last  resort,  but  we  do  not  see  why  a  loca- 
tion such  as  has  been  made  by  the  defendants  is  not  good. 
It  has  been  held  that  where  the  discovery  is  made  in  a  dis- 
covery shaft  along  the  course  of  a  vein,  and  the  surface 
boundaries  marked  with  reference  to  its  course  or  strike  as 
disclosed  in  the  discovery  shaft,  the  presumption  is  that  the 
vein  continues  on  the  same  course  throughout  the  limits  of 
the  claim.  When,  as  in  the  case  at  bar,  the  discovery  is 
made  under  ground  upon  the  dip  of  the  vein,  it  is  fair  to  as- 
sume, in  the  absence  of  a  contrary  showing,  that  the  vein 
extends  upward  at  the  same  angle,  and  a  marking  of  the 
boundaries  by  making  the  place  at  which  the  vein,  if  contin- 
ued to  the  surface,  would  be  disclosed,  the  initial  point,  is  a 
sufficient  compliance  with  the  law. 

That  the  mouth  of  the  tunnel  was  not  upon  the  claim,  we 
do  not  consider  important.  That  the  tunnel  was  driven 
through  patented  property   not   belonging  to   the  owners  of 
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the  lode  discovered,  is  something  of  which  the  plaintiff  can- 
not complain.  If  the  owners  of  the  land  through  which  the 
tannel  is  driven  give  their  consent  thereto,  a  third  person 
may  not  object.  Sufficient  notice  was  conveyed  to  the  pub- 
lic of  this  location.  The  defendants  not  only  placed  in  the 
tunnel,  at  the  point  of  discovery,  a  discovery  stake  and  no- 
tice, but  also  posted  the  discovery  notice  on  the  surface,  con- 
taining not  only  the  things  required  by  statute,  but,  in  addi- 
tion, informing  the  public  of  the  exact  spot  where  the  dis- 
covery was  made,  and  famishing  information  how  to  reach 
the  same  through  the  tunnel,  where  inspection  might  be 
had. 

We  do  not  think  it  necessary,  in  a  discovery  which  is  made 
underneath  the  surface,  that  the  locator  shall,  at  the  risk  of 
losing  his  claim,  demonstrate  by  actual  working  that  the  top 
or  apex  is  within  the  limits  of  his  location.  In  the  absence 
of  some  proof  to  the  contrary,  the  court  will  presume,  as  we 
have  said  already,  that  the  vein  continues  in  its  upward 
course  on  the  same  angle  to  the  surface,  and  if  the  locator 
selects  and  traces  his  boundaries  with  reference  to  this 
place  on  the  surface,  so  as  to  include  it  within  the  limits  of 
his  claim,  nothing  further  in  this  respect  is  required.  On 
this  last  point  Armstrong  v.  Lower  6  Colo.  393  and  Wake- 
man  v.  Norton,  24  Colo.  192,  though  not  deciding  the  pre- 
cise question,  are,  in  principle,  authority  for  the  holding 
here. 

The  judgment  of  the  court  below  is  in  harmony  with  our 
views,  and  it  is  affirmed. 

Affirmed, 
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(No.  4180.) 

Stabb  et  al.  v.  The  People. 

Evidence — Experiments  out  op  Court. 

The  testimony  of  witnesses  as  to  experiments  made  out  of  court  is 
admissible  to  illustrate  or  rebutt  testimony  given  in  the  case,  when  it  is 
shown  that  the  conditions  are  the  same.  And  where  witnesses  testified 
to  hearing  a  conversation  wherein  defendants  offered  to  bribe  a  mem- 
ber of  a  city  council,  it  was  error  to  refuse  testimony  on  behalf  of  the 
defendants  of  an  experiment  made  by  witnesses  standing  at  the  same 
point  where  the  witnesses  who  claimed  to  have  hoard  the  conversation 
stood,  and  listening  while  defendants  stood  at  the  same  point  they  were 
said  to  have  stood  when  they  offered  the  bribe,  and  talked  in  an  ordi- 
nary tone,  to  show  that  their  conversation  could  not  have  been  heard 
that  distance,  defendants  offering  to  show  that  the  conditions  were  the 
same. 

Error  to  the  District  Court  of  Mesa  County, 

Mr.  J.  S.  Cabnahan  and  Mr.  S.  N.  Wheeleb  for  plaintiflfs 
in  error. 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  E. 
Beed  and  Mr.  Dan  B.  Cabet  assistants  attorney  general  and 
Mr.  Sam.G.  MoMullin  for  the  people. 

Per  Curiam. — The  plaintiffs  in  error,  were  convicted  of 
the  offense  of  offering  a  bride  of  $500  to  one  A.  T.  Wharton, 
a  member  of  the  city  council  of  Grand  Junction,  to  corrupt- 
ly induce  him,  the  said  Wharton,  with  partiality  and  favor 
contrary  to  law,  to  vote  for  the  purchase  by  the  city  of  Grand 
Junction  of  the  water  works  system  of  the  Grand  Junction 
Water  Company,  and  sentenced  to  imprisonment  in  the 
county  jail  for  the  term  of  six  mouths,  and  to  pay  a  fine  of 
$100  and  costs.  Upon  the  trial  of  the  cause  William  Camp- 
bell was  sworn  as  a  witness  on  the  part  of  the  people,  and 
testified  that  after  the  adjournment  of  the  city  council  on  the 
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night  of  Aagast  24,  1899,  Wharton  had  said  to  him  that  a 
conversation  would  occur  at  the  Oarpenter  corner;  that  he 
met  George  B.  Barton,  and  they  went  up  to  the  Carpenter 
lota  and  entered  an  excavation  near  the  north  end  of  said 
lots  about  eleven  o'clock;  and  while  so  concealed,  ht^  over- 
heard a  conversation  between  Wharton  and  the  plaintiffs  in 
error,  who  were  standing  on  Main  street,  near  what  is  known 
as  the  Carpenter  comer;  that  he  heard  McKinney  say  to 
Whartoa  that  if  he  would  vote  for  the  proposition  to  buy  the 
waterworks  for  $49,600,  he  would  guarantee  him  |oOO  in 
cash;  and  heard  Mr.  Starr  say:  ''Yes,  $5Q0  to  $700."  Mr. 
Barton  who  was  also  a  witness,  testified  to  having  heard 
substantially  the  same  conversation;  that  the  hole  is  38  feet 
from  the  Main  street  sidewalk.  The  plaintiffs  in  error 
offered  to  show,  by  C.  0.  Knowles  and  other  witnesses  who 
had  made  the  experiment,  that  it  was  impossible  for  the 
witnesses  Campbell  and  Barton,  standing  in  the  hole  on  the 
Oarpenter  lots,  to  hear  the  conversation  they  had  testified 
to.  Mr.  Knowles  testified  that  he  was  in  this  hole  on  the 
previous  night  at  about  11  o'clock,  in  company  with  George 
Garretson  and  Walter  Abbey;  that  the  depth  of  the  hole  is 
a  little  over  six  feet,  and  forty  feet  distant  from  the  Main 
street;  that  while  in  this  hole  he  saw  McEinney  and  Starr, 
the  plaintiffs  in  error.  Perry  Bogers,  Commodore  McEinney 
and  George  Gates,  standing  north  of  him  on  Main  street 
sidewalk,  the  place  where  Campbell  and  Barton  had  sworn 
the  defendants  stood  on  the  night  of  August  24;  that  he 
couldy  by  tip-toeing,  see  the  parties  where  they  were 
standing. 

The  witness  was  asked  the  following  questions: 

'*Q.  State  whether  or  not,  while  you  were  in  this  hole, 
they  were  talking? 

''A.  They  were  making  some  kind  of  a  noise  supposed  to 
be  a  conversation." 

(On  motion  of  counsel  for  people,  this  answer  was  stricken 
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out.) 

Mr.  Wheeler,  counsel  for  defendants:  "We  offer  to  show 
by  this  witness  and  other  witnesses,  that  persons  in  this  hole 
could  not  hear  these  defendants  talking  in  an  ordinary  tone^ 
standing  on  the  sidewalk  forty  feet  north  of  the  hole.'' 

By  the  court:  "The  conditions  might  not  be  the  same." 

By  Mr.  Wheeler:  "We  offer  to  prove  them  to  be  the 
same." 

The  court:  ''The  evidence  can't  be  admitted." 

It  is,  we  think,  well  settled  by  the  authorities,  that  the 
testimony  of  witnesses  as  to  experiments  made  ont  of  court, 
is  admissible  in  both  civil  and  criminal  cases,  for  the  pur- 
pose of  illustrating  or  rebutting  testimony  given  in  the  case, 
when  it  is  shown  that  the  conditions  are  the  same.  Wilson 
V.  State,  36  S.  W.  Rep.  587;  Burg  v.  C.  R,  Id.  &  Pac.  By. 
Co,,  90  la.  106;  Chicago  etc.  By,  Co.  v.  Champion,  9  Ind. 
App.  510;  Mo.  Pac.  By,  Co,  v,  Moffai,  56  Kansas  667; 
Byers  v,  Bailroad,  94  Tenn.  345;  Young  v,  Clark,  16  Utah 
42;  Smith  V.  State,  2  Ohio  St.  511;  Boyd  v.  State,  14  Lea 
161;  Lipes  v.  State,  15  Lea  125;  2  Jones  on  Ev.,  §  413; 
Sonoma  Co,  v.  Stofen,  125  Cal.  32;  Schvoeinfurth  v.  C.  C,  & 
St  L.  By.  Co.,  60  Ohio  St.  215. 

We  cannot  accept  the  contention  of  the  attorney  general 
that  it  is  entirely  within  the  discretion  of  the  trial  court  to 
admit  or  exclude  such  evidence.  While  it  is  largely  within 
its  discretion  to  determine  whether  the  testimony  shows 
that  the  experiment  was  made  under  such  conditions  as  to 
fairly  illustrate  the  point  in  iBsae—City  ofOrd  v.  Nash,  50 
Neb.  335 — yet  when  it  is  shown  that  the  conditions  were 
essentially  the  same  in  both  instances,  the  testimony  should 
be  admitted,  and  its  weight  determined  by  the  jury.  As  was 
said  in  Byers  v.  Bailroad  Co,,  supra: 

''It  is  uniformly  held  that  in  all  such  tests,  to  make  them 
competent,  the  conditions  under  which  the  tests  were  made 
must  be  the  same  as  near  us  practicable.    This  requirement 
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appears  to  have  been  substantially  complied  with  in  this 
case,  and,  jadging  from  the  testimony  offered  to  be  given, 
the  conditions  of  the  test  were  essentially  the  same  as  when 
the  accident  occurred.  We  are  of  opinion  the  trial  judge 
was  in  error  in  not  allowing  evidence  of  this  test  to  be  intro- 
duced under  proper  instructions  to  the  jury  as  to  its 
weight." 

Counsel  for  defendants  offering  to  prove  that  the  condi- 
tions under  which  Mr.  Knowles  made  his  test  were  the  same 
as  those  present  when  the  conversation  testified  to  by  Camp- 
bell and  Barton  occurred,  the  court  erred  in  excluding  the 
testimony.  Such  error  necessitating  a  reversal  of  the 
sentence,  it  is  unnecessary  to  notice  the  other  questions  pre- 
sented, which  may  not  arise  upon  another  trial. 

Reversed  and  Remanded, 


[No.  4028.] 

The  Buckers  Ireigation,  Milling  and  Improvement  Co. 
et  al.  v.  The  Platte  Valley  Irrigation  Co. 

1.     Watsr  Rights — Revbrsal  op  Dborbb — Nsw  Trial — Res  Judi- 
cata. 

Where  on  appeal  from  a  judgment  decreeing  to  junior  appropri- 
ators  a  prior  right  to  the  waters  of  a  tributary  stream  on  the  ground 
that  they  had  largely  inoreaaed  the  flow  of  such  stream  by  the  drain- 
age of  adjacent  lands,  the  appellate  court  sustained  the  lower  court  to 
the  extent  that  such  junior  appropriators  were  entitled  to  the  increase 
of  water  they  had  caused  to  flow  in  the  stream,  but  reversed  the  judg- 
ment because  it  decreed  them  all  the  water  in  the  stream  instead  of 
only  the  increase  and  the  cause  was  remanded  for  a  new  trial,  on  a  sec- 
ond trial,  no  finding  of  fact  made  by  the  lower  court  on  the  former 
trial,  or  which  the  appellate  court  said  was  supported  by  the  evidence, 
was  rea  judicata  of  any  fact  upon  which  the  rights  of  the  parties  to  the 
waters  of  such  stream  depended. 
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2.  Water  Rights — Tributary  Strbams — Burden  op  Proof. 

In  an  action  where  plaintiff  sought  to  restrain  defendants  from 
diverting  water  from  a  source  alleged  to  be  tributary  to  the  stxeam 
from  which  plaintiff  was  entitled  to  a  prior  appropriation  and  where 
defendants  denied  that  the  source  from  which  they  diverted  water  was 
tributary  to  the  stream  from  which  plaintiff  took  water  the  burden  of 
proof  was  on  plaintiff  to  show  that  it  wai  a  tributary  and  not  on  the 
defendant  to  show  that  it  was  not. 

3 .  Appeluitb  Practice — Reversal — Pre  j  u  dicial  Error — Presu  mp- 

TIOMS. 

An  error  must  be  prejudicial  to  justify  the  reversal  of  a  judgment, 
but  an  error  is  presumed  to  be  prejudicial  to  the  party  against  whom  it 
is  made,  unless  it  affirmatively  appears  that  it  was  harmless. 

4.  Same — Burden  of  Proof. 

Where  in  the  trial  of  a  cause  the  evidence  was  conflicting  and  the 
trial  court  placed  the  burden  of  proof  on  the  wrong  party  the  error  will 
be  held  to  be  prejudicial  although  the  evidence  was  sufficient  to  have 
sustained  the  finding  if  the  court  had  adopted  the  proper  theory  as  to 
the  burden  of  proof. 

5.  Water  Rights — Modification  of  Decree  After  Affirmance. 
Where  on  appeal  from  a  decree  involving  the  right  to  maintain  and 

use  water  from,  two  ditches  used  as  feeders  to  a  main  ditch  the  decree 
abating  one  of  the  ditches  on  the  ground  that  by  percolation  it  drew 
water  from  the  main  stream  was  affirmed,  and  as  to  the  other  ditch  the 
decree  was  reversed  and  remanded  for  a  new  trial,  and  on  the  second 
trial  defendants  filed  a  supplemental  answer  alleging  that  the  channel 
of  the  stream  had  so  changed  as  to  make  it  necessary  for  them  to  move 
the  headgate  of  their  main  ditch  further  up  the  stream  and  asking  a 
modification  of  the  former  decree  so  as  to  permit  them  to  utilize  the 
feeder  ditch  that  had  been  abated  for  the  purpose  of  diverting  the 
water  from  the  stream  to  supply  their  main  ditch  and  also  alleging  that 
the  part  of  the  ditch  desired  to  be  so  used  would  not  draw  water  from 
the  stream  except  through  its  headgate,  and  issue  being  joined  thereon 
the  trial  court  by  its  findings  recognized  that  defendants  were  entitled 
to  the  modification  asked  but  in  the  decree  failed  to  affirmatively  mod- 
ify the  former  decree,  on  appeal  the  decree  will  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  affirmatively  mod- 
ifying the  former  decree  as  demanded  in  defendants*  supplemental 
answer. 

Appeal  from  the  District  Court  of  Weld  County. 

Mr.  Joseph  W.  Taylor  and  Messrs.  Hayt  &  Dawson  for 
appellants. 
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Mr.  James  W.  MgCbebby  for  appellee. 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  coart. 

This    action    was    commenced    by  appellee,  as  plaintiff, 
against  appellants,  as  defendants,  to  restrain  the  latter  from 
diverting  water  from  the  South  Platte  river  by  means  of  a 
ditch  known  as  Feeder  No.  1,  and  its  extension,  and  also  to 
restrain  them  from  intercepting  water  flowing  from  Beaver 
lake    and    adjacent    swamps,  through    a    ditch  designated 
Beaver  Lake,  the  stream  from  which  sources,  it  was  averred, 
was  a  tributary  of  this  river.    As  a  defense  to  the  claim  of 
plaintiff  to  the  waters  of  the  stream  flowing  from  Beaver 
lake  and  vicinity,  the  appellants  (1)  denied  that  such  stream 
was  a  tributary  of  the  river;  (2)  averred  that  the  waters  de- 
rived from   this    source    were  obtained   by  draining  lands 
adjacent  to  Beaver  lake  which  were  in  no  sense  a  source  of 
supply  of  the  river,  or  any  of  its  tributaries.    The  result  of 
the  first  trial  was  a  judgment  in  favor  of  appellants  to  the 
waters  obtained  by  means  of  the  ditch  designated  as  Beaver 
Lake,  which  was  constructed  from  the  point  where  it  inter- 
sected Feeder  No.  1  to  Beaver  lake  and  beyond.    The  court 
gave  them  this  relief  upon  the  ground  that  by  their  efforts 
and  expenditures  they  had  drained  lands  lying  adjacent  to 
Beaver  lake,  and  thereby  largely  increased  the  water  supply 
flowing  from  that  source,  but  also  found  that  the  stream 
from  the  lake  was  a  natural  water  course,  and  tributary  of 
the  river.    From  this  judgment  the  plaintiff  appealed  to  this 
court,  where,  upon  consideration  of  this  branch  of  the  cas€ 
it  was  held  that  the  court  erred  in  decreeing  the  present  ap- 
pellants all  the  water  from  this  source,  because  they  were 
only  entitled  to  the  water  flowing  from  Beaver  lake  to  the 
extent  they  had  increased  its  average  continuous  flow.     For 
this  reason,  the  judgment  was  reversed  and  the  cause  remanded 
for  further  proceedings.    Platte  Valley  Irr.  Co.  r.  Suckers 
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I.  Jf.  &  L  Co.,  25  Colo.  77. 

On  the  second  trial  of  the  cause,  the  issues  between  the 
parties  with  reference  to  the  water  flowing  from  Beaver  lake, 
as,  also,  its  increase  by  virtue  of  the  efforts  of  appellants, 
were  the  same  as  before.  With  respect  to  the  rights  of  ap- 
pellants to  maintain  the  ditch  known  as  Feeder  No.  1,  they 
filed  a  supplemental  answer,  in  which  it  was  averred  that  by 
reason  of  natural  physical  changes  in  the  bed  of  the  river, 
it  became  necessary  for  them  to  maintain  that  portion  of  the 
ditch  for  the  purpose  of  supplying  their  main  ditch  directly 
from  the  river.  It  is  unnecessary  to  state  the  facts  upon 
which  appellee  bases  its  right,  primarily,  to  maintain  this 
action,  because  these  matters  were  disposed  of  in  the  former 
judgment  of  this  court. 

On  the  second  trial  the  court  found  the  issues  with  refer- 
ence to  the  waters  collected  by  Beaver  Lake  ditch  in  favor 
of  the  plaintiff,  and  decreed  that  defendants  were  not  entitled 
to  the  use  of  any  of  the  waters  from  this  source  as  against 
the  plaintiff.  From  this  judgment  the  defendants  appeal. 
There  is  also  involved,  by  reason  of  the  judgment  of  the 
lower  court,  the  right  of  appellants  to  maintain  Feeder  No.l, 
which  will  be  noticed  later. 

At  the  outset  there  is  presented  this  question:  What  was 
the  effect  of  the  order  in  our  former  opinion,  remanding  the 
cause  for  further  proceedings,  on  that  branch  of  the  case  rela- 
ting to  the  waters  of  the  stream  flowing,  or  alleged  to  flow 
from  Beaver  lake  ?  Our  answer  is,  that  it  remanded  the  case 
for  a  new  trial  on  this  question,and  that  no  finding  of  fact 
made  by  the  lower  court,  or  which  this  court  said  was  sup- 
ported by  the  evidence,  was  res  adjudicata  of  any  fact  upon 
which  the  rights  of  the  parties  to  the  waters  collected 
by  Beaver  Lake  ditch  depended.  The  issues  made  by  the 
pleadings  upon  this  branch  of  the  case  were  plain  and  simple. 
The  appellee  averred  that  the  stream  flowing  from  Beaver 
lake  was  a  tributary  of  the  Platte  river.    The  appellants 
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denied  this  averment,  and  further  claimed  the  right  to  divert 
the  waters  of  this  stream  to  the  extent  they  had  increased  its 
natural  flow.  Under  these  issues,  it  therefore  became  in- 
cambent  upon  the  appellee,  in  order  to  show  it  was  entitled 
to  relief  to  establish  that  the  stream  from  Beaver  lake  was  a 
tributary  of  the  river.  To  defeat  this  claim,  defendants 
were  entitled,  under  the  pleadings,  to  make  two  defenses — 
^rs/,  that  it  was  not  such  tributary;  second,  that  they  hud 
added  to  its  volume  waters  which  were  not  theretofore  wont  to 
flow  down  the  natural  stream.  It  appears  from  the  record 
the  trial  court  ruled  that  the  burden  of  proof  was  upon  the 
appellants — in  other  words,  they  must  show  that  the  stream 
from  Beaver  lake  was  not  a  tributary  of  the  river.  This  was 
certainly  erroneous,  because  the  very  ground  upon  which 
appellee  based  its  right  to  relief  was  that  appellants  were  di- 
verting the  waters  of  a  natural  stream  and  tributary  of  the 
river  to  its  injury.  Unless  they  establish  this  fact  in  the 
first  instance,  their  action  must  fail.  It  is  not  every  error, 
however,  which  will  result  in  reversing  a  cause  upon  review. 
The  error  must  be  prejudicial,  and  an  error  is  presumed  to 
be  prejudicial  to  the  party  against  whom  it  is  made,  unless 
it  affirmatively  appears  that  it  was  harmless.  George  v.  K. 
&  D.  M.  JB.  Co.,  53  Iowa  503;  The  McCormick  H.  Id.  Co.  v. 
Jacobson,  73  Iowa  546;  Jackson  v.  Feather  River  and  G. 
Water  Co.,  14  Oal.  19;  DuBois  v.  Perkins,  21  Ore.  189; 
Clark  V.  Fairley,  30  Mo.  App.  335;  State  v.  Bank,  2  S.  Dak. 
538;  Hayne's  New  Trial  Appeal,  §  287;  2  Enc.  PI.  &Pr., 
532. 

The  evidence  upon  the  question  as  to  whether  or  not  this 
stream  was  a  tributary  of  the  river  was  conflicting.  If  the 
court  had  adopted  the  proper  theory  as  to  where  the  burden 
of  proof  rested  upon  this  issue,  and  had  found,  as  it  did,  that 
the  water  flowing  from  Beaver  lake  was  a  natural  stream  and 
a  tributary  of  the  river,  perhaps  the  evidence  is  sufficient  to 
sustain  this  finding.     But  as  it  was  conflicting  on  the  sub- 
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ject,  we  are  not  able  to  say  that  the  error  of  the  trial  court, 
in  placing  upon  appellants  the  burden  it  did,  was  not  preju- 
dicial; for  with  this  burden  placed  upon  appellee,  it  might 
have  found  that  the  preponderance  of  the  evidence  on  this 
subject  was  with  appellants,  or  that  appellee  had  failed  to 
establish,  as  a  fact,  that  which  it  was  incumbent  npon  it  to 
do,  in  order  to  make  a  prima  fade  case.  For  this  error  the 
judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial.  We  are  urged,  however,  to  determine  the  rights 
of  the  parties  to  the  water  claimed  to  have  been  collected  by 
appellants  through  and  by  means  of  Beaver  Lake  ditch.  It 
is  claimed  on  the  part  of  appellee  that  this  ditch  is  con- 
structed from  the  point  where  it  intersects  Feeder  No.  1  to 
Beaver  lake  practically  upon  the  line  of  the  bed  of  a  stream 
flowing  from  that  source,  designated  Beaver  Brook,  and 
that  the  water  so  collected  in  part  is  from  the  source  of 
supply  of  this  stream,  as,  also,  from  the  stream  itself.  It 
being  denied  by  appellants  that  the  latter  is  a  tributary  of 
the  river,  and,  in  fact,  claimed  that  there  is  no  such  stream, 
and  that  the  water  collected  is  not  from  any  natural  snpply, 
it  is  manifest  from  the  issues  between  the  parties  that  their 
rights  to  this  water  would  be  dependent,  in  part  at  least, 
upon  the  fact  as  to  whether  what  is  termed  Beaver  Brook  is 
a  natural  stream  and  tributary  of  the  river  or  not,  and  from 
whence  the  water  flowing  in  the  ditch  is  collected.  There- 
fore, any  opinion  we  might  express  on  this  proposition 
would  necessarily  be  in  the  alternative.  As  the  question 
presented  is  of  great  importance,  and  far-reaching  in  its 
effect,  we  do  not  deem  it  wise  to  express  our  views  thereon 
until  squarely  presented  for  adjudication,  and  for  this 
reason  we  must  decline  to  pass  upon  it  at  this  time. 

In  the  former  opinion  the  judgment  of  the  lower  court 
rendered  at  the  first  trial,  directing  that  Feeder  No.  1  be 
abated,  was  affirmed.  This  judgment  was  sustained  for  the 
reason  that  this  portion   of  the  ditch  of  appellants  drew 
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water  by  percolation  directly  from  the  river.     By  a  supple- 
mental answer  which  they  filed  when  the  cause   was  re- 
manded for  a  new  trial,  appellants  aver  that  a  change  in  the 
channel  has  occurred,  which  makes  it  necessary  for  them  to 
establish  their  headgate   to  the  Bnckers  ditch  at  a  point 
further  up  the  stream,  and  for  this  reason,  desire  a  modifica- 
tion of  the  former  judgment,   by  which   they   will  be  per- 
mitted to  utilize  Feeder  No.  1  for  the  purpose  of  diverting 
the  water  to  supply  their  Buckers  ditch.    It  is  also  claimed 
upon  their  part,  and  so  stated  in  the  answer,  that  this  feeder 
will  not  draw  any  water  from  the  river  except  through  its 
headgate.    This  answer  was  permitted  to  be  filed,  and  issue 
was  joined  thereon.    After  all  evidence  was  introduced,  the 
trial  judge  announced  that  it  was  unnecessary  to  argue  the 
matters  set  up  in  the  supplemental  answer,  as  there  was  no 
controversy  about  them.    Evidently  the  court  was  of  the 
opinion  that  appellants  were  entitled  to  a  modification  of  the 
original  decree,  in  so  far  as  it  aflFected  Feeder  No.  1.    It  is 
claimed  by  counsel  for  appellants  that  in  the  decree  finally 
rendered,  the  court  did  not  grant  such  relief.     Counsel  for 
appellee  contends  that  it  did.     From  an  examination  of  the 
decree,  we  do  not  think  it  does.     The   relief  to   which   the 
appellants  were  entitled  by  reason  of  the  facts  set  up  in  the 
supplemental  answer  was  affirmative  in  its  nature;  it  con- 
templated the  modification  of  the  original  decree,  by  which 
they  would  be  permitted  to  maintain  Feeder  No.  1.  and  that 
portion  of  the  Beaver  Lake  ditch  from  where  it  intersected 
this  feeder  down  to  the  point  where  connection  was  made 
with  the  Buckers  ditch.     As  appellants  were  clearly  entitled 
to  this  relief,  it  should  have  been  granted,  and  the  decree 
should  have  affirmatively  so  stated.     The  decree  further  pro- 
vided that  appellants  should  so  maintain  that  portion   of 
their  ditch  which  has  been  designated  Feeder  No.  1  and  the 
part  of  Beaver  Lake  ditch  thence  down  to  the  intersection 
Vol.  28-7. 
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with  the  main  Backers  ditch  as  uot  to  interfere  with  the 
water  flowing  down  Beaver  Brook.  Whether  or  not  tbis  is 
justified  will  depend  upon  the  rights  of  the  parties  to  the 
water  in  dispute. 

The  judgment  of  the  district  coart  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  decree,  giving 
appellants  the  relief  demanded  by  their  sapplemental 
answer,  and  for  a  new  trial  on  the  issaes  made  by  the  plead- 
ings, with  respect  to  the  rights  of  the  parties  to  the  water 
flowing  in  Beaver  Lake  ditch  above  the  point  where  it 
intersects  Feeder  No.  I;  and  upon  the  final  determination 
direct,  if  necessary,  how  that  part  of  the  ditch  of  appellants 
between  the  river  and  the  Buckers  ditch  which  intercepts 
the  waters  from  Beaver  Brook  shall  be  maintained  with 
respect  to  the  flow  of  the  water  from  that  source. 

Reversed  and  Remanded. 


[No.  8964.] 

Stuart,  Assignee  of  the  Colorado  Savings  Bank  v.  Nance 
(Kephart  Substituted),  State  Treasurer. 

1 .  Mandamus — State  Warrants— Pleading — Burdbn  op  Proof. 

Iq  a  proceeding  by  mandamus  to  compel  the  state  treasurer  to  pay 
a  warrant,  the  alternative  writ  must  allege  all  the  facts  which  make  it 
the  duty  of  the  treasurer  to  pay  the  same,  and  when  such  facts  are  put 
in  issue  by  an  answer,  the  burden  of  proof  is  on  the  petitioner  affirm- 
atively to  establish  them  and  not  on  the  treasurer  to  negative  their 
existence,  whether  it  be  a  preferred  or  non-preferred  warrant,  drawn 
upon  a  fund  created  by  a  continuing  or  biennial  appropriation. 

2 .  State  Warrants—  Validity— Presumption. 

Where  no  issue  is  made  in  the  pleadings  as  to  the  validity  of  state 
warrants,  no  evidence  is  required  as  to  their  validity,  but  it  will  be  pre- 
sumed that  the  state  auditor  whose  duty  it  is  to  investigate  and  deter- 
mine the  validity  of  claims  before  issuing  warrants  therefor  did  hie 
duty  and  that  the  warrants  are  valid. 
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3.  Appropriations — Prbfbrred — Expenses  op  Qovernment. 

The  necessary  appropriations  to  defray  the  expenses  of  the  execu- 
tive, legislative  and  judicial  departments  of  the  state  government  for 
each  fiscal  year,  including  interest  on  any  valid  public  debt,  are  entitled 
to  preference  over  any  other  appropriations  from  the  public  revenue  of 
the  state,  without  reference  to  the  date  of  the  passage  of  the  acts  mak- 
ing such  appropriations. 

4.  Samb. 

As  to  preference  of  payment  from  public  revenue  of  the  state  there 
is  no  distinction  between  the  salaries  of  the  officers  of  the  executive 
legislative  and  judicial  departments  and  the  salaries  of  the  employees 
and  other  necessary  incidental  expenses  of  such  departments,  whether 
they  be  provided  for  by  continuing  appropriations  or  only  by  the  gen- 
eral appropriation  bill. 

5.  Appropriations— Priority — Datb  of  Actts. 

The  priority  of  appropriations  based  upon  the  date  of  the  taking 
effect  of  the  respective  acta  making  the  appropriations  does  not  apply 
to  preferred  appropriations,  and  applies  to  non-preferred  appropriations 
only  in  case  the  general  assembly  has  not  otherwise  legally  provided. 

6.  Continuing  Appropriations— Preferred  Claims. 

A  continuing  appropriation  is  not  necessarily  a  preferred  claim 
against  the  public  revenue  of  the  state.  All  preferred  appropriations, 
whether  continuing  or  made  by  the  legislature  for  each  particular  year 
are  equal  as  to  priority  of  payment.  And  an  appropriation  for  a  pre- 
ferred purpose  made  at  each  session  of  the  legislature  will  take  prece- 
dence over  a  prior  continuing  appropriation  for  a  non- preferred  pur- 


7.  £(tatb  Warrants — ^Rbgistration — Priority  of  Paymknt. 

The  statute  requiring  state  warrants  to  be  paid  in  the  order  of 
their  registration  is  applicable  only  as  between  warrants  of  the  same 
rank.  In  case  of  a  shortage  of  the  state  revenue  a  warrant  drawn  in 
payment  of  a  preferred  claim  though  presented  for  payment  and  regis- 
tered subsequent  to  the  presentation  and  registration  of  a  warrant  for 
a  non-preferred  claim  must,  notwithstanding  its  later  registry,  be  paid 
before  ther  earlier  registered  warrant  for  the  non-preferred  claim  is 
paid. 

8.  PowBRS— Abuse. 

The  fact  that  a  power  can  be  abused  is  no  argument  against  the  ex- 
istence of  such  power. 

Appeal  from  the  Court  of  Appeals, 
Mr.  Philo  B.  Tolles  and  Mr.  Thomas  D.  Cobbey  for  ap- 
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pellant. 

Mr.  D.  M.  Campbell  attorney  general  and  Mr.  Calvin  B 
Reed  and  Mr.  Dan  B.  Cabby  assistants  attorney  general,  for 
appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court 

This  mandamus  proceeding^  begun  in  the  district  court  of 
Arajmhoe  county,  was  to  compel  the  state  treasurer  to  pay  a 
state  warrant.  The  judgment  was  in  favor  of  petitioner, 
which,  on  an  appeal  to  the  court  of  appeals  by  the  state 
treasurer,  was  reversed  and  the  cause  remanded  for  a  new 
trial.    Nance  v.  Stiiart,  7  Colo.  App.  510. 

Upon  a  second  trial  judgment  was  again  rendered  against 
the  public  oflScer,  and  upon  his  second  appeal  in  the  court  of 

appeals,  the  judgment  was  also  reversed.     Nance  v,  Stuarl, 
12  Colo.  App.  125. 

The  petitioner  then  appealed  to  this  court,  having  prop- 
erly raised  a  constitutional  question.  While  the  treasurer  is 
content  with  the  judgment,  his  counsel  criticises  certain 
statements  of  fact  made,  and  some  of  the  legal  propositions 
laid  down,  by  the  learned  writer  of  the  opinions,  upon 
which,  in  part  at  least,  the  judgment  was  based;  while  peti- 
tioner, dissatisfied  with  the  conclusion  there  reached,  main- 
tains the  correctness  of  the  legal  propositions  attacked  by 
the  attorney  general. 

In  the  briefs  tiled  in  this  court  only  one  question  is  much 
discussed,  and  that  is  the  only  one  which,  in  strictness,  we 
are  required  to  determine.  But  having  jurisdiction,  because 
of  the  constitutional  question,  we  are  permitted,  under  our 
practice,  to  go  into  all  others  presented  by  the  record.  And 
in  view  of  prior  decisions  of  this  court,  rendered  since  the 
ruling  upon  the  first  appeal  was  made,  and  in  which  was 
announced  a  doctrine  different  from  that  then  declared 
by  the  court  of  appeals,  we  deem  it  a  wise  precautionary 
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measure  again  to  enuncisite  the  principles  by  which  proced- 
ure in  trials  of  this  character  should  be  governed,  and  the 
substantive  law  applicable  to  the  duty  of  the  state  auditor 
and  treasurer  in  the  issuing  and  payment  of  state  warrants 
in  cases  similar  to  the  one  at  bar. 

1.  The  court  of  appeals,  as  will  be  observed  by  a  reading 
of  its  two  opinions,  held,  '*that  where  mandamus  proceed- 
ings  were  instituted  against  the  state  treasurer  to  compel  the 
payment  of  a  warrant  which  was  a  preferred  claim  under  an 
actual  or  a  continuing  appropriation,  and  the  petition  exhib- 
ited the  fact  that  there  was  money  in  the  treasury  unex- 
pended and  not  applicable  to  the  payment  of  warrants  for 
which  calls  had  been  made,  if  the  treasurer  refused  payment 
because  other  warrants  of  the  same  class  had  been  issued 
and  were  duly  registered  in  his  office  and  therefore  entitled 
under  the  statute  to  priority  of  payment,  it  was  encumbent 
on  him  to  plead  a  registry  which  would  exhaust  the  money 
in  the  treasury.''  Doubt,  however,  was  expressed  as  to  the 
soundness  of  the  rule  promulgated,  and  it  was  said  that  courts 
might  well  differ  in  regard  to  it.  The  reasons  given  for  it 
are  concisely  stated  in  the  opinion. 

Without  restating  our  reasons  for  arriving  ata  different  con- 
clusion, we  content  ourselves  by  referring  to  our  former  decis- 
ions in  which  we  said  that  in  a  proceeding  by  mandamus  to 
compel  the  state  treasurer  to  pay  a  warrant  the  alternative  writ 
most  clearly  allege  all  the  facts  which  make  it  the  duty  of 
the  treasurer  to  pay  the  same,  and  when  such  facts  are  put  in 
issue  by  an  answer,  the  burden  of  proof  is  on  the  petitioner 
affirmatively  to  establish  them,  and  not  on  the  treasurer  to 
negative  their  existence.  In  principle,  it  is  immaterial 
whether  it  be  a  preferred  or  a  non-preferred  warrant,  drawn 
upon  a  fund  created  by  a  continuing  or  biennial  appropria- 
tion. Nance  V,  The  People,  25  Colo.  252;  Kephart  v.  The 
People,  ante  p.  73. 

2.  After  the  judgment  upon  the  first  nppeal  was  reversed 
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and  the  cause  remanded  to  the  district  court  for  a  new  trial, 
the  attorney  general,  though  insisting  that  the  necessity  of 
stating  in  the  alternative  writ,  and,  if  denied,  the  burden  of 
proving,  all  the  facts  necessary  to  show  the  duty  of  the 
treasurer  to  pay,  lay  with  petitioner,  nevertheless  amended 
the  return  to  correspond  to  the  directions  of  the  court  of  ap- 
peals, and  by  answer  set  forth  the  fact  that  of  the  revenues 
of  the  year  1889,  against  which  the  warrant  in  question  was 
drawn,  there  were  $89,000  in  the  state  treasury,  but  before  it 
was  issued  other  warrants,  of  the  same  rank,  had  been  issued 
and  presented  to  the  treasurer,  countersigned  and  registered 
by  him,  more  than  sufficient  to  exhaust  the  entire  fund,  and 
therefore  under  the  statute  requiring  him  to  pay  warrants  in 
their  order  of  presentation,  this  one  should  not  be  paid. 

There  was  no  replication  to  this  answer  and  it  stood 
admitted.  But  because  the  court  of  appeals  had  ruled  that 
the  burden  of  showing  these  facts  with  reference  to  the 
prior  warrants  was  upon  the  state  treasurer,  evidence  was 
introduced  by  him  in  support  of  his  answer.  No  issue  was 
made  touching  the  validity  of  the  warrant.  It  is  conceded 
that  it  was  for  the  salary  of  one  of  the  district  judges,  and, 
as  such,  is  part  of  the  necessary  expenses  of  one  of  the  three 
great  departments  of  government,  and,  under  previous  de- 
cisions of  this  court,  hereinafter  referred  to,  constitutes  a 
preferred  claim  upon  the  public  revenues. 

Wholly  without  reference  to  the  evidence,  the  judgment 
rendered  upon  the  last  trial,  because  of  insufficiency  of  the 
petition,  could  not  stand,  were  it  not  that  the  defects 
of  that  pleading,  under  the  doctrine  of  express  aider,  are 
made  good  by  the  answer.  It  was  set  aside,  however,  by  the 
court  of  appeals  for  two  reasons:  First,  because  the  trial 
court  was  wrong  in  its  interpretation  of  the  law;  and,  sec- 
ond, because  no  findings  of  facts  were  made  by  that  court 
to  which  the  law,  as  declared  by  the  court  of  appeals,  could 
be  applied.    It  was  also  stated,  as  the  opinion'  will  disclose, 
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Ibat  that  tribunal  declined  to  organize  itself  into  a  nisi  priu8 
court  to  make  fiudiogs  of  fact,  particularly  as  the  evidence 
in  the  record  was  so  indefinite  and  uncertain  that  it  was  im- 
possible to  determine  whether  enough  legal  warrants  of  the 
same  grade  had  been  previously  registered  by  the  treasurer 
to  consume  the  public  revenues  of  1889  then  in  the  treasury 
and  applicable  to  the  payment  of  legal  warrants  issued  for 
the  fiscal  year. 

We  cannot  agree  with  the  court  of  appeals  as  to  some  of 
the  particulars  mentioned  in  that  opinion.  No  question 
was  raised  as  to  the  validity  of  the  warrant  sued  upon,  nor 
was  there  any  issue  as  to  the  validity  of  the  772  prior 
registered  warrants  described  in  the  answer.  There  was  no 
necessity,  therefore,  for  determining  whether  or  not  any  of 
them  were  valid  obligations  of  the  state.  It  must  be  pre- 
sumed that  the  state  auditor,  whose  duty  it  was  to  investi- 
gate and  determine  the  validity  of  the  claims  for  which 
these  prior  registered  warrants  were  issued,  did  his  duty, 
and  his  determination,  evidenced  by  the  issuing  of  the  war- 
rants, is,  under  the  issues  as  they  now  are,  conclusive  upon 
the  courts  in  this  proceeding. 

Yet  we  have  reached  the  same  conclusion  to  which  the 
^;ourt  of  appeals  came,  but  for  a  different  reason.  We  think 
the  case  should  be  sent  back  for  a  new  trial,  and  the  court 
below  directed  to  make  specific  findings  of  fact  upon  the 
question  at  issue  under  the  present  pleadings,  viz.,  whether 
or  not  there  were  enough  prior  registered  warrants  of  the 
same  g^ade  as  that  in  suit  to  consume  all  the  revenues  in 
the  treasury  applicable  to  the  payment  of  the  warrants  of 
that  year,  and  upon  such  other  issues  of  fact,  if  any,  as  may 
be  raised  by  any  admendments  to  the  pleadings.  One  reason 
for  the  omission  in  this  record,  in  this  respect,  doubtless 
is  that  the  trial  court  erroneously,  as  we  shall  presently  see, 
held  that  claims  of  legislative  employes  for  their  salaries, 
and  for  ordinary  expenses  of  the  three  departments  (aside 
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from  salaries  of  constitntional  and  statutory  officers)  for 
which  many  of  the  prior  registered  warrants  were  issued, 
were  inferior  in  grade  to  the  one  in  suit.  Another  reason  is 
that  upon  the  second  trial  the  parties  were  endeavoring  to 
comply  with  the  directions  of  the  court  of  appeals  contained 
in  its  opinion  upon  the  first  review.  Both  parties  might 
well  have  supposed  that  the  case  was  ultimately  to  be  deter- 
mined in  accordance  with  those  directions,  and  it  is  plain 
that  neither  party  tried  the  case  in  accordance  with  the  true 
theory.  There  was  not,  therefore,  such  a  fair  and  full  trial 
upon  the  issue  of  facts,  under  proper  legal  rules,  as  would 
enable  an  appellate  court  satisfactorily  to  make  findings. 

3.  Without  noticing  in  detail,  or  in  the  order  followed  by 
counsel,  their  specific  arguments,  we  proceed  to  announce 
the  substantive  law  governing  the  questions  in  this  case, 
some  of  which  were  raised  at  the  former  trials,  and  others 
will  become  material  if  another  trial  is  had. 

It  is  now  the  firmly  established  doctrine  in  this  jurisdic- 
tion, first  enunciated  in  In  re  AppropriationSf  13  CSolo.  316, 
that  the  necessary  appropriations  to  defray  the  expenses  of 
the  executive,  legislative,  and  judicial  departments  of  the 
state  governments  for  each  fiscal  year,  including  interest  on 
any  valid  public  debt,  are  entitled  to  preference  over  any 
other  appropriations  from  the  public  revenues  of  the  state, 
without  reference  to  the  date  of  the  passage  of  the  acts  of 
the  general  assembly  by  which  they  are  made. 

Approving  these  principles  are  the  subsequent  cases  of 
Henderson  v.  The  People,  17  Golo.  587;  Institute  v.  Hender- 
son,  18  Colo,  98;  Goodykoontz  v.  The  People,  20  Colo.  374. 
In  Parks  v.  Soldiers^  and  Sailors^  Home,  22  Colo.  86,  in  a 
comprehensive  opinion  by  Chief  Justice  Hayt,  the  doctrine 
of  the  principal  case  was  again  approved,  and  its  principles 
applied  to  the  new  question  then  before  the  court,  Em- 
phasis was  laid  on  the  previous  announcements  to  the  effect 
that  in  the  event  of  deficiency  of  revenue  to  meet  appropria- 
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lions,  the  necessary  expenses  of  the  executive,  legislative 
and  judicial  departments  of  the  state,  and  interest  on  the 
poblic  debt  are  entitled  to  preference.  The  principal  ques- 
tion, however,  in  that  case  was  what  officers  belonp;  to  the 
executive  department,  and,  as  such,  have  preferred  claims 
against  the  state.    The  conclusion  was  that: 

''Every  officer  of  this  state  who  holds  his  position  by 
election  or  appointment,  and  not  by  contract,  and  whose 
duties  are  defined  by  statute,  and  are  in  their  nature  contin- 
uous, and  relate  to  the  administration  of  the  a£Fairs  of  the 
state  government,  and  whose  salary  is  paid  out  of  the  public 
funds,  is  a  public  officer  of  either  the  legislative,  executive 
or  judicial  department  of  the  government,  and  may  in  the 
discretion  of  the  legislature  properly  have  his  salary  in- 
eluded  in  the  general  appropriation  bill,  and  have  the  appro- 
priation therefor  take  rank  accordingly,  and  as  the  priority 
attaches  not  to  the  form  of  the  act  making  the  appropria- 
tion, but  to  the  office,  the  priority  of  a  particular  appropria- 
tion will  not  be  jeopardized  if  made  by  a  separate  act. 
Moreover,  as  the  officers  established  by  the  constitution  and 
those  created  by  authorized  legislative  authority  are  usually 
required  to  keep  offices,  records,  papers,  etc,  it  is  evident 
that  expenses  for  these  and  like  items  may  also  be  provided 
for  as  a  part  of  the  ordinary  expenses  of  the  legislative,  exec- 
ntive  and  judicial  departments  of  the  government." 

The  court  further  said: 

''It  has  also  been  determined  that  where  appropriations 
are  made  in  excess  of  the  revenue,  priority  of  date  of  the 
taking  effect  of  the  acts  making  such  appropriations  must 
govern  after  preferred  appropriations  are  discharged." 

It  will  be  observed  that  the  only  constitutional  classifica- 
tion of  claims,  as  hitherto  expressly  decided  by  this  court,  is 
that  of  preferred  claims  and  non-preferred  claims.  It  is  the 
position  of  petitioner  here  that  under  the  principles  of  these 
cases,  taking    warrants    as  evidencing  claims,  the  implied 
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holding  was  that  there  are  three  general  classes:  (1)  All 
warrants  issued  for  salaries  of  those  filling  constitutional 
and  statutory  offices  under  the  three  great  departments  of 
government  and  for  which  there  are  continuing  appropria- 
tions; (2)  warrants  issued  in  payment  of  the  expenses  of 
said  offices;  (3)  warrants  drawn  for  salaries  and  expenses 
pertaining  to  educational,  penal  and  reformatory  institu- 
tions. A  distinction  is  also  drawn  between  officers  and 
employes,  the  latter  including  those  who  hold  their  positions 
by  contract.  While  it  is  conceded  that  warrants  for  salaries 
or  wages  of  employes  of  the  three  departments  and  for  all 
their  contingent  and  incidental  expenses  constitute  or  repre- 
sent preferred  claims  which  must  be  paid  in  advance  of  sala- 
ries and  expenses  included  within  the  third  class,  yet  it  is 
said  that  they  are  inferior  to  warrants  for  preferred  claims  of 
the  first  class,  and  therefore  fall  under  the  second  class, 
bince  they  properly  are  a  part  of  the  expenses  of  first-class 
offices.  We  may,  by  borrowing  the  language  of  the  stock 
exchange,  designate  the  contention  by  classifying  claims, 
and  warrants  issued  for  them,  as  first  preferred,  second  pre- 
ferred, and  common. 

It  is  the  contention  of  the  attorney  general  that,  so  far  as 
the  question  of  priority  is  concerned,  there  is  no  distinction 
between  warrants  issued  for  salaries  of  constitutional  and 
statutory  officers,  for  salaries  of  employes  of  the  three  great 
departments  of  government,  and  the  ordinary,  incidental  and 
contingent  expenses  of  these  departments,  whether  the  ap- 
propriations are  continual  or  biennial. 

There  may  be,  for  some  purposes,  a  scientific  basis  for 
this  subdivision  into  two  classes  of  preferred  claims,  as  well 
as  for  the  distinction  between  officers  and  employes,  but,  so 
far  as  any  preference  in  time,  or  order,  of  payment  from  the 
public  revenues  is  concerned,  it  has  no  foundation  under  the 
constitution  or  laws  of  this  state,  or  the  decisions  of  this 
court.    The  question  before  the  court  in  Parks  v.  Soldiers 
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and  Sailors  Home^  supra,  called  for  the  determination  there 
made,  and  it  was  there  repeated  that  expenses  of  the  three 
great  departments  of  the  state  might  be  met  by  the  general 
appropriation  bill.  This  necessarily  implies  that,  as  to  liens 
or  preferences  on  public  revenue,  there  is  no  distinction  in 
rank  between,  or  difference  in  the  relative  importance  of,  the 
objects  for  which  appropriations  therein  may  be  made.  The 
state  could  not  be  maintained,  and  its  three  great  depart- 
ments could  not  effectively  do  their  proper  work  without 
assistance  of  employes,  and  without  stationery,  rooms  in 
which  to  work,  and  the  various  facilities  which  the  perform- 
ance of  their  duties  demand.  It  is  no  convincing  answer  to 
the  proposition  under  consideration  that  because  the  gov- 
ernor is  the  executive  head  of  the  state  and  the  judges  of  the 
supreme  court  are  members  of  the  highest  judicial  tribunal, 
they  are,  for  that  reason,  superior  in  rank,  dignity  and  im- 
portance to  the  clerks  employed  to  do  clerical  work  for  the 
members  of  the  general  assembly  during  the  session  of  that 
body.  That  may  be  true  in  one  sense;  but  in  contemplation 
of  law,  salaries  of  such  employes  are  entitled  to  the  same 
preference  as  salaries  of  public  officers.  Whether  the  ap- 
propriation be  for  salaries  of  constitutional  and  statutory 
officers,  or  for  employes  of  the  three  great  departments,  or 
for  ordinary  contingent  and  incidental  expenses  thereof, — 
each  and  all  are  constituent  elements  that  go  to  make  up  the 
expenses  of  the  state  government  proper,  and  no  preference 
of  one  over  the  other  attaches  to  warrants  drawn  therefor. 

But  it  is  said,  since  the  appropriation  for  the  salary  of  the 
district  judges  is  a  continuing  appropriation,  made  by  the 
constitution  itself  years  before  the  biennial  appropriation 
was  passed  to  defray  the  ordinary  expenses  of  the  three  de- 
partments for  the  year  1889,  under  the  established  doctrine 
that,  in  case  of  shortage  of  revenues,  appropriations  take 
effect  in  the  order  of  the  passage  of  the  bills  making  themj 
this  warrant  takes  precedence  of  all  warrants  drawn  against 
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the  fund  created  by  the  appropriation  made  in  the  general 
appropriaiion  bill  of  that  year. 

This  is  a  misapprehension,  for,  as  will  be  seen  from  the 
language  above  quoted,  this  priority  based  on  the  date  of  the 
taking  effect  of  the  respective  acts  does  not  apply  to  pre- 
ferred appropriations;  and  we  may  add,  it  applies  to  subse- 
quent or  deferred  appropriations  only  in  case  the  general 
assembly  has  not  otherwise  legally  provided.  This,  it  is  said, 
has  been  done  since  the  foregoing  decisions  were  rendered, 
but  the  act  is  not  retrospective,  as  counsel  agree.  Session 
laws  1897,  page  21.  All  preferred  appropriations  for  a  given 
fiscal  year,  whether  continuing  or  those  made  at  the  session 
of  the  legislature  for  that  particular  year,  are  of  the  same 
relative  rank  and  importance.  The  fact  that  the  appropria- 
tion for  one  such  object  is  a  continuing  one,  either  by  virtue 
of  the  constitution  or  statute  law,  does  not  give  it  priority 
over  another  of  the  same  rank,  but  which  is  subsequently 
made  in  the  general  appropriation  bill  at  a  biennial  session 
of  the  general  assembly. 

Counsel  seem  not  to  distinguish,  at  least  are  not  disposed 
to  admit  of  a  distinction,  between  the  idea  of  a  continuing 
appropriation  and  a  preferred  claim ;  apparently  supposing 
that  a  continuing  appropriation  is  necessarily  a  preferred 
claim,  and  a  noncontinuing  or  biennial  appropriatiou,  as 
compared  with  a  continuing  one,  is  necessarily  a  deferred 
claim.  An  illustration  will  serve  to  show  the  fallacy  of  this 
notion.  This  court  has  held  that  an  appropriation  for  edu- 
cational institutions  is,  in  case  of  a  shortage  of  revenue, 
postponed  to  an  appropriation  for  the  salaries  of  the  ofBcers 
of  the  three  departments  of  government.  There  was,  years 
ago,  a  special  levy  of  a  fractional  mill  tax  made  by  statute  to 
support  the  state  university,  and  in  the  act  providing  for  the 
levy  there  was  also  an  appropriation  of  the  revenues  to  be 
realized  therefrom,  which  have  been  judicially  declared  con- 
tinuing appropriations.     Appropriations  for  the  salaries  of  a 
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number  of  the  officers  of  the  three  departments  are  made  at 
each  session  of  the  general  assembly,  and  not  by  continuing 
appropriations;  but  a  subsequent  biennial  appropriation  for 
these  salaries,  in  case  of  a  shortage  of  revenues,  would  take 
precedence  over  a  prior  continuing  appropriation  for  the 
state  university.  So  it  will  be  seen  that  there  may  be  a  clear 
distinction  between  a  continuing  appropriation  and  a  pre- 
ferred claim  against  the  revenues  of  the  state. 

It  is  said,  moreover,  by  petitioner  that  the  inability  of  the 
treasurer  to  pay  this  warrant  arises  from  the  fact  that  a  large 
number  of  illegal  warrants  were  issued  by  the  state  auditor 
during  the  year  1889  and  registered  ahead  of  his  legal  war- 
rant, presented  to  the  treasurer,  and  by  him  paid,  and  thus 
the  fund  out  of  which  the  warrant  in  suit  should  have  been 
paid  was  improperly  disbursed. 

It  is  further  said  that  it  is  the  duty  of  the  auditor  to  issue 
different  series  of  warrants,  a  separate  series  at  least  for  pre- 
ferred and  non-preferred  claims,  and  to  consecutively^  num- 
ber each.  And  it  is  further  contended  that  it  is  the  duty  of 
the  state  treasurer  to  divide  the  public  revenues  into  sepa- 
rate funds  or  accounts  to  correspond  to  the  separate  series  of 
warrants.  We  are  further  told  that  the  treasurer  and  auditor 
should  have  made  a  calculation  as  to  the  probable  revenues 
for  the  year  1889  and  ascertained,  at  the  end  of  the  session 
of  the  general  assembly  held  that  year,  the  total  appropria- 
tions coming  within  the  first,  or  preferred,  class,  and  there- 
upon the  treasurer  ought  to  have  set  aside  in  a  separate  fund 
enough  money  to  pay  all  preferred  claims. 

So  far  neither  of  these  questions  is  in  this  case,  in  the  sense 
that  they  affect  thepresent  judgment;  for  whatever  may  have 
been  the  dereliction  of  duty  of  former  state  auditors  and 
treasurers,  the  present  state  treasurer,  who  has  been  substi- 
tuted as  respondent,  is  not  responsible  therefor.  He  is  ac- 
countable only  for  the  fund  transferred  to  kim  on  his  induc- 
tion ipto  o$ce.    We  consider  it  important,  however,  to  give 
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ezpresaion  to  our  views  concerning  the  statute  (1  Mills  Ann. 
Stats,  sec.  1802;  Gen.  Stats.  1883,  sec.  1358)  which  requires 
the  treasurer  to  pay  warrants  in  the  order  in  which  they  are 
presented  for  payment. 

In  Kephart  v.  The  People^  ante  p.  73,  we  held,  by  impli- 
cation at  least,  thai  the  treasurer  must  observe  the  statutory 
direction.  That  method  should  be  limited  to  cases  where 
warrants  are  of  the  same  rank.  There  was  no  intention  of 
holding  that  in  case  of  a  shortage  of  public  revenues  a  war- 
rant drawn  for  a  non-preferred  claim,  which  has  been  pre- 
sented and  registered  by  the  treasurer,  is  to  be  paid  in  ad- 
vance of  a  warrant  for  a  preferred  claim,  though  subsequent- 
ly drawn  and  registered.  This,  if  sanctioned,  would  subor- 
dinate the  constitution,  as  construed  by  this  court,  to  toe 
statute,  and  permit  these  executive  officers,  by  arbitrary  ac- 
tion in  registering  warrants,  to  nullify  the  decisions  of  the 
judicial  department. 

The  statute  itself  contemplates  a  division  of  the  public 
revenues  into  different  funds,  for  it  says:  ^'Every  fund  in  the 
hands  of  the  state  treasurer  for  disbursement  shall  be  paid 
out  in  the  order  in  which  the  warrants  drawn  thereon  and 
payble  out  of  the  same  are  presented  for  payment.  1  Mills 
Ann.  Stat.  sec.  1802;  Gen.  Stats.  1883  sec.  1358.  Compliance 
with  this  direction  involves  something  more  than  a  mere 
question  of  bookkeeping.  In  case  of  a  shortage  of  the  pub- 
lic revenues  a  warrant  drawn  in  payment  of  a  preferred 
claim,  though  presented  for  payment  and  registered  subse- 
quent to  the  presentation  and  registration  of  a  warrant  for  a 
non- preferred,  or  deferred,  claim,  must,  notwithstanding  its 
later  registry,  be  paid  before  payment  of  the  earlier  register- 
ed deferred  claim.  The  auditor  must  take  such  steps  and 
prescribe  such  regulations  and  safe  guards  in  the  issuing  of 
a  warrant,  and  the  treasurer  must  do  likewise  as  to  the  pay- 
ment, as  will,  in  case  of  such  deficiency,  secure  this  result 

It  is  scarcely  necessary  to  remark  that  the  rank  and  im- 
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portance  of  claims,  and  a  division  into  preferred  and  non. 
preferred,  become  important  only  in  case  of  a  shortage  of 
reyenne.  When  there  are  ample  funds  to  pay  appropria- 
tions of  all  classes,  these  distinctions  are  practically  of  no 
consequence. 

There  was  another  question  raised  in  argument  that  may 
some  time  have  to  be  decided.  Suppose  the  revenues  of  any 
fiscal  year  are  insufficient  to  pay  the  first  class  or  preferred 
appropriations?  Should  warrants  drawn  upon  the  fund  set 
apart  for  their  payment  be  paid  in  full  in  the  order  of  their 
presentation  up  to  the  full  limit  of  the  revenues  applicable 
thereto,  even  though  the  payment  of  a  portion  of  those  reg- 
istered will  consume  the  entire  fund,  or  should  the  amount 
of  revenue  be  equitably  apportioned,  and  the  warrants  paid 
pro  rata. 

That  situation  may  some  time  confront  us,  but  we  must 
not  assume  that  such  a  state  of  a£Fairs  now  exists.  We  de- 
cline, therefore,  to  consider  it  until  it  becomes  necessary. 

It  was  strongly  urged  at  the  oral  argument  that  if  the 
court  should  determine  that  the  wages  of  janitors  of  the 
capitol  and  the  compensation  of  the  clerks  and  other  em- 
ployes of  the  general  assembly,  and  the  expenses  for  carpets 
and  for  cleaning  the  same  and  renovating  the  rooms  in  which 
the  constitutional  officers  do  their  work,  and  the  expenses 
for  stationery  and  pens  and  ink, — are  all  of  the  same  rank  and 
dignity  as  the  salaries  of  the  governor  and  of  the  officers  of 
the  executive  and  judicial  departments,  then  we  subordinate 
these  departments  to  the  legislative,  and  put  it  within  the 
power  of  the  latter,  either  by  withholding  appropriations  for 
them,  or  by  increasing  the  number  and  salaries  of  its  own 
employes  and  enlarging  its  ordinary  expenses,  to  consume 
for  the  legislative  department  alone  all  of  the  public  reve- 
nues of  the  state. 

This  may  be  a  persuasive  argument  to  address  to  the 
members  of  a  constitutional  convention  to  dissuade  them 
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from  entrusting  to  the  general  assembly  plenary  power  of 
this  natare.  But  it  is  no  argument  against  the  existence  of 
the  power  under  the  constitution  as  it  is  written.  A  similar 
argument  could  be  made  against  the  powers  which  unques- 
tionably lie  with  the  executive  and  judicial  departments. 
The  governor  of  the  state  may  call  out  the  militia  to  execute 
the  laws,  suppress  insurrection  or  to  repel  invasion.  He 
might  be  tempted  to  use  tlie  militia  to  enforce  some  personal 
end  of  his  own  not  contemplated  by  the  constitution,  or  to 
subvert  the  constitution  itself.  But  this  is  no  argument 
against  the  existence  of  the  power  which  he  undoubtedly  has 
to  call  out  the  militia  for  a  proper  purpose,  and  we  are  not 
to  presume  that  the  governor  would  violate  his  duty. 

So,  too,  the  supreme  court  of  this  state  may  pass  upon 
the  constitutionality  of  every  act  passed  by  the  general  as- 
sembly. Merely  because  it  has  this  power  is  no  reason  for 
supposing  that  it  would  abuse  it  and  declare  every  valid  act 
of  the  general  assembly  invalid,  or  hold  constitutional  every 
act  clearly  inhibited  by  the  organic  act.  Neither  are  we 
justified  in  supposing  that  the  general  assembly  will  so  far 
forget  its  duty  as  to  neglect  to  make  provision  for  the  sup- 
port of  the  coordinate  branches  of  government,  or  that  it 
will  arbitrarily  and  recklessly  so  increase  the  expenses  of  the 
legislative  department  as  that  there  will  be  no  revenue  left 
to  defray  the  expenses  of  the  others.  When  an  attempt  of 
that  kind  is  made,  there  will  be  time  enough  for  the  courts 
to  pass  upon  its  action. 

The  judgment  of  the  court  of  appeals  is  affirmed,  and  the 
cause  remanded  with  instructions  to  that  tribunal  to  reverse 

the  judgment  of  the  district  court  and  remand  the  case  for 
a  new  trial  with  further  directions  to  the  trial  court  to  per- 
mit the  parties  to  amend  their  pleadings  as  they  may  be  ad- 
vised to  correspond  to  the  rules  of  proceedure  announced  in 
this  opinion;  and  if  there  be  another  trial,  let  it  be  in  accord- 
ftnce  with  the  law  as  declared  in  this  opionion. 

A^rmed, 
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(5o.  4178.) 
Shapter  v.  Pillar. 

1.  IirsAiviTY — Appellate  Practice — Parties. 

Ordinari]/  one  adjudged  non  compos  mentis  can  only  act  through 
a  recognized  representative,  but  this  is  not  the  case  where  the  object 
of  the  action  is  to  determine  the  legality  of  the  judgment,  adjudging 
him  incapable  of  managing  his  own  affairs.  Where  in  a  proceeding  for 
that  purpose  in  the  county  court  a  party  is  adjudged  incapable  of  man- 
asking  his  own  affairs  on  account  of  his  insanity  and  a  conservator  is 
appointed  he  may  in  his  own  name  prosecute  error  to  such  judgment 
in  the  supreme  court.  So  long  as  the  action  for  that  purpose  is  undis- 
posed of,  the  judgment  of  the  trial  court  regarding  his  mental  capacity 
id  not  conclusive. 

2.  Insanity — Coksbrvatob. 

In  a  proceeding  to  have  a  party  adjudged  incapable  of  managing 
bis  own  affairs  and  to  have  a  conservator  appointed,  it  is  not  necessary 
to  show  that  the  party  is  absolutely  insane  and  entirely  bereft  of 
reason,  but  if  a  mental  infirmity  exists  of  such  character  and  to  such  a 
degree  that  the  person  so  afflicted  is  for  that  reason  unable  to  act  in- 
telligently with  respect  to  his  business  affairs,  or  is  affected  with  men- 
tal imbecility  not  strictly  insanity,  but  to  such  an  extent  that  he  is 
deprived  of  the  power  to  act  in  a  proper  and  provident  manner  in  the 
management  of  his  property  interests,  a  conservator  may  be  appointed. 
On  the  other  hand,  although  the  mind  may  not  be  sound,  if  the  person 
retains  sufficient  reasoning  capacity  to  manage  his  business  affairs, 
although  the  management  might  not  be  such  as  intellectual  vigor  and 
skill  might  approve,  he  would  not  come  within  the  purview  of  the  stat- 
ute as  requiring  a  conservator. 

3.  Same— Deorsb  of  Insanity. 

The  degree  of  insanity  necessary  to  warrant  the  appointment  of  a 
conservator  must  be  such  as  incapacitates  from  properly  and  safely 
managing  ordinary  business  affairs. 

4 .  Insanity— Conservators — Natural  and  Constitutional  Rights. 

Our  statute  authorizing  the  appointment  of  conservators  as  herein 
ooDstrued  is  not  in  violation  of  any  natural  or  constitutional  rights  of 
acquiring,  possessing  and  protecting  property. 

5.  Insanity— Conservators — Evidknce— Opinions  op  Witnesses. 

In  a  proceeding  to  have  a  person  declared  insane  and  to  appoint  a 
conservator,  witnesses  who  have  seen  and  conversed  with  the  person 
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can  properly  give  their  opinion  on  the  question  of  his  insanity,  but  it  is 
error  to  admit  the  opinion  of  witnesses  as  to  the  degree  of  his  insanity, 
or  as  to  whether  he  is  thereby  incapacitated  from  managing  his  busi- 
ness. Whether  or  not  he  is  so  incapacitated  is  for  the  jury  to  deter- 
mine from  the  probative  facts  bearing  thereon. 

6.  Insanity— Conservator — Evidence — Interest  op  Witnesbhs. 

In  a  proceeding  for  the  appointment  of  a  conservator,  a  witness 
may  be,  within  reasonable  limits,  cross  examined  for  the  purpose  of 
showing  his  motive  or  interest  in  the  case  that  might  have  some  influ- 
ence upon  hie  statements. 

7.  Insanitt— Conservators— Physical  Condition. 

In  a  proceeding  for  the  appointment  of  a  conservator  the  physical 
conditioa  of  the  person  for  whom  a  conservator  is  requested  can  be 
considered  only  so  far  as  it  affects  his  mental  condition. 

8.  Insanity— Conservators — Character  of  Business. 

In  a  proceeding  for  the  appointment  of  a  conservator,  in  deter- 
mining the  degree  of  incapability  of  the  person,  the  character  and 
extent  of  his  business  should  be  taken  into  consideration.  A  person 
might  by  reason  of  mental  disturbance  be  incapacitated  from  properly 
ai:d  safely  attending  to  a  complicated  business,  but  capable  of  manag- 
ing one  not  complicated. 

9.  Insanity — Conservators — Wishes  of  Ward. 

In  the  appointment  of  a  conservator,  all  things  being  equal,  the 
court  should  so  far  as  consonant  with  duty,  select  a  conservator  agree- 
able to  the  wishes  of  the  ward  if  he  is  not  too  insane  to  ezerciae  a 
sensible  opinion  upon  that  question. 

Error  to  the  County  Court  of  Arapahoe  County, 

From  a  jodgment,  adjudging  plaintiff  in  error  so  insane 
or  distracted  in  mind  as  to  render  liim  incapable  of  properly 
or  safely  attending  to  or  managing  his  estate,  and  appoint- 
ing a  conservator  for  that  purpose,  he  brings  the  case  here 
on  error.  He  is  about  66  years  of  age,  and  has  been 
afflicted  with  shaking  palsy  for  over  ten  years  last  past, 
which  has  rendered  him  quite  feeble  physically,  affected  bis 
power  of  speech,  and,  to  some  extent,  impaired  his  mental 
faculties.  He  has  an  estate  valued  at  between  twenty-five 
and  thirty  thousand  dollars,  which  consists  principally  of 
realty  in  the  city  of  Denver. 
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The  statute  under  which  the  proceeding  was  had  is  as 
follows: 

"Whenever  any  reputable  person  shall  file  with  the  county 
court  ♦  »  *  a  complaint,  duly  verified,  and  shall  allei^e 
therein  that  any  person  in  such  county  is  a  lunatic  or  an  in- 
sane person,  and  is  so  distracted  in  mind  as  to  render  such 
person  incapable  of  properly  and  safely  attending  to  his 
affairs  or  managing  his  estate  *  *  *  the  court,  if  satis- 
fied that  there  is  a  good  cause  for  the  exercise  of  its  juris- 
diction, shall  thereupon  order'  a  jury  ♦  ♦  *  to  be 
summoned  to  inquire  into  such  facts;  *  «  *.  If  it  shall  be 
alleged  in  said  complaint  and  proved  to  the  satisfaction  of 
the  court  that  said  lunatic  or  insane  person  has  personal  or 
real  estate,  and  if  the  jury  shall  return  in  their  verdict  that 
such  person  is  so  insane  or  distracted  in  mind  as  to  render 
him  or  her  incapable  of  managing  his  or  her  estate,  it  shall  be 
the  duty  of  said  county  court  to  appoint  some  fit  person  to 
be  the  conservator  of  said  estate.''  3  Mills  Ann.  StHts.,  Sec. 
2935,  (Laws  of  1893,  p.  331.) 

Over  the  objection  of  plaintiff  in  error,  several  witnesses, 
both  professional  and  non-professional,  were  asked  to  give 
an  opinion  regarding  his  capability  of  properly  or  carefully 
managing  his  business  affairs,  the  answer  in  each  instance 
being  in  the  opinion  of  the  witness,  that  he  was  incapable. 

Mr.  E.  T.  Wells,  Mr.  M.  F.  Tayloe  and  Mr.  R.  T.  Mo- 
NsAL  for  plaintiff  in  error. 

Mr.  Geobgb  a.  Smith  for  defendant  in  error. 
Mr.  A.  W.  Gillette  amicus  curiae, 

Mr,  Justice  Gabbebt  delivered  the  opinion  of  the  court. 
It  is  suggested  by  counsel  amicus  curice  that  the  plaintiff 
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in  error  having  been  adjudged  incapable  of  managing  bis 
own  affairs,  this  proceeding  should  be  dismissed  for  the 
reason  that  he  cannot  now  prosecute  a  cause,  except  through 
the  intervention  of  a  guardian  or  next  friend;  or  if  this  is 
not  the  correct  view,  we  should  require  him  to  be  brought 
into  our  presence  for  the  purpose  of  ascertaining  his  mental 
condition,  and  capability  of  electing  to  prosecute  the  writ  of 
error  in  this  case.  The  constitution  provides,  sec.  23,  art. 
6,  that  writs  of  error  shall  lie  from  the  supreme  court  to 
every  final  judgment  of  the  county  court.  Ordinarily,  it  is 
true,  that  one  adjudged  non  compos  mentis  can  only  act 
through  a  recognized  representative,  but  this  is  not  the  case 
where  the  very  object  of  the  action  is  to  determine  the 
legality  of  the  judgment,  adjudging  him  incapable  of  man- 
aging his  own  affairs.  In  the  original  proceeding,  he  is 
entitled  to  be  heard,  appear  by  counsel  and  produce  wit- 
nesses; and  although  the  judgment  of  the  trial  court  may  be 
that  the  management  of  his  estate  should  be  taken  out  of 
his  hands,  he  is  entitled  to  be  heard  touching  the  validity  of 
such  proceedings.    In  re  Moss^  53  Pac.  357. 

So  long  as  the  action  for  that  purpose  is  undisposed  of, 
the  judgment  of  the  trial  court  regarding  his  mental  capacity 
is  not  conclusive.    Cuneo  v.  Bassonif  63  Ind.  524. 

The  sole  province  of  this  court  ifi  a  proceeding  of  this 
character  is  to  investigate  the  regularity  of  the  proceedings 
which  plaintiff  in  error  seeks  to  have  reviewed.  If  they  are 
so  in  all  respects,  and  the  evidence  is  sufficient  to  support 
the  judgment  rendered,  we  cannot  inquire  into  the  question 
of  the  sanity  of  plaintiff  in  error.  If  prejudicial  error 
exists,  and  there  appears  to  be  sufficient  to  warrant  an  in- 
quest, the  case  must  be  remanded  for  a  new  trial,  for  the 
{>urpose  of  determining  the  sanity  of  the  plaintiff  in  error, 
in  the  manner  which  the  statute  provides. 

Counsel  for  plaintiff  in  error  contend  that  the  statute 
under  which  this  proceeding  was  instituted  in  the  court 
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below  only  applies  to  those  entirely  bereft  of  reason,  and  if 
it  is  not  susceptible  of  this  constraction,  it  is  unconstitu- 
tional, because  it  violates  natural  rights.     The  object  of  the 
statute  is  to  protect  those  whose  mental  faculties  are  affected 
to  Buch  a  degree  as  to  render  them  incapable  of  properly  and 
safely  managing  their  business  afPairs.     The  language  em- 
ployed indicates  this  purpose.     It  says,  in  effect,  if  it  ap- 
pears that  any  person  is  so  distracted  in  mind  as  to  render 
him  incapable  of  safely  and  properly  managing  his  estate,  and 
a  jury  shall  so  find,  a  conservator  shall  be  appointed.     Abso- 
lute insanity  is  not  the  only  test.     The  main   object  of  the 
statute  is  the  protection  of  the  property  of  those  mentally 
afflicted;  inquiry  must   be  made  as  to   the  extent  of  such 
mental  infirmity.    If  it  exists  in  such  a  degree,  and  is  of 
such  a  character  that  the  person  so  afflicted  is  for  that  rea- 
son unable  to  act  intelligently  with  respect  to  his  business 
affairs,  or  is  affected  with  that  imbecility  of  mind  not  strictly 
insanity,  but  to  such  an  extent  that  he  is  deprived  of  the 
mental  power  to  act  in  a  proper  and  provident  manner  in  the 
management  of  his  property  interests,  the  statute  is  satisfied. 
Ridgway  v,  Darwin^  8  Ves.  65;  McElroy^s  case^  6  W.  &  S. 
(Pa.)  451;  Calderon  v,  Martin,  50  La.  Ann.  1153;  Nailor  v, 
Nailor,  4  Dana  (Ky.)   339;  Gray    v,  Obear,  59  Ga.   675; 
McCammon  v.  Cunningham^  108  Ind.  545;  Fiscus  v.  Turner, 
24  N.  E.  Rep.  662;  In  Matter  of  James  Barker,  2  Johns. 
Ch.  (N.Y.)232. 

On  the  other  hand,  although  the  mind  may  not  be  sound, 
'*it  there  be  capacity  to  manage,  as  the  result  of  consecutive 
reasoning,  although  the  management  might  not  be  such  as 
intellectual  vigor  and  skill  might  approve,"  the  party  re- 
taining the  possession  of  his  mental  faculties  to  this  extent 
would  not  come  within  the  purview  of  the  statute.  Com- 
monweaUh  v,  Schneider^  59  Pa.  St.  328. 

The  many  authorities  cited  by  counsel  for  plaintiff  in 
error  to  the  effect  that  partial  unsoundness  of  mind  on  the 
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part  of  those  executing  deeds,  wills  and  contracts  would  not 
avoid  such  instruments,  provided  it  appeared  at  the  time  of 
execution  that  the  party  was  possessed  of  sufficient  mental 
ability  to  comprehend  in  a  reasonable  manner  the  nature  and 
effect  of  the  transaction,  does  not  militate  against  our  con- 
struction of  the  statute  in  question,  but  is  in  harmony  with 
its  spirit,  which  recognizes  that  the  degree  of  insanity  nec> 
essary  to  warrant  tbe  appointment  of  a  conservator  must  be 
such  as  incapacitates  from  properly  and  safely  managing 
ordinary  business  affairs.  Neither  is  our  construction  a  vio- 
lation of  any  natural  or  constitutional  rights.  Our  constitu- 
tion provides  that  all  persons  have  certain  natural  and  in- 
alienable rights,  among  which  may  be  reckoned  the  right  of 
acquiring,  possessing  and  protecting  property.  It  also  pro- 
vides that  the  enumeration  of  rights  shall  not  be  construed 
to  deny,  impair  or  disparage  others  retained  by  the  people — 
Sees.  3  and  28,  Art.  2,  constitution.  It  falls  to  the  state  to 
take  care  of  those  who,  by  reason  of  mental  incapacity,  can- 
not take  care  of  themselves.  Ex  Parte  Cranmer,  12  Ves. 
445. 

In  the  absence  of  any  statutory  provision  on  the  subject, 
a  court  of  chancery,  under  the  rules  of  common  law,  would 
undoubtedly  have  authority  to  protect  the  estate  of  those 
who  by  reason  of  mental  infirmities,  were  unable  to  do  so, 
and  to  accomplish  this  end,  could  appoint  a  proper  person 
for  that  purpose. 

The  vital  question  which  the  jury  was  required  to  deter- 
mine if  it  appeared  that  the  mind  of  plaintiff  in  error  was 
affected,  was,  whether  or  not  it  was  deranged  to  such  a  de- 
gree that  he  was  incapacitated  from  safely  and  properly 
managing  his  estate.  When  the  question  at  issue  involves 
peculiar  skill  or  the  knowledge  of  a  particular  science,  in 
which  persons  instructed  by  study  or  experience  may  be  sup- 
posed to  have  more  skill  or  knowledge  than  the  average  per- 
son, the    opinion  of  an  expert  thereon  may    be    received. 
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Where  the  qaestiou  at  issue  is  such  that  it  would  be  impossi- 
ble for  a  witness  to  state  all  the  facts  or  portray  all  those 
matters  which  created  an  impression  upon  his  mind,  his 
opinion  may  be  taken.  These  two  rules  arise  from  the 
necessity  of  the  case.  On  the  other  hand,  when  the  facts 
can  be  given  the  jury  from  which  a  particular  inference  can 
be  drawn,  which  is  the  one  to  be  determined,  and  concerning 
which  persons  of  average  ordinary  intelligence  are  capable 
and  competent  of  determining  for  themselves,  opinion  evi- 
dence is  not  admissible.  Smuggler  Union  M.  Co,  v.  Broder- 
ick,  25  Colo.  16;  3  Taylor's  Evidence,  §§  1416,  1417,  1419; 
Ferguson  v.  Hubbell,  97  N.  T.  507 ;  Graham  v.  Pa.  Co.,  139 
Pa.  St.  149;  Stumore  v.  Shaw,  68  Md.  11;  Hamrick  v,  Staie^ 
34  N.  E.  Kep.  3. 

Applying  these  rules,  it  is  manifest  that  the  opinions  of 
the  witnesses  regarding  the  incapability  of  plaintiff  in  error, 
to  manage  and  control  his  own  business  affairs,  should  have 
been  excluded.  Those  who  had  seen  and  conversed  with 
him  could  properly  give  their  opinion  on  the  question  of  his 
insanity,  but  the  vital  one — t.  e.,  the  degree  of  his  mental  in- 
capacity on  that  account — and  the  extent  to  which  he  may 
have  been  incapacited  thereby,  from  managing  his  business, 
the  jury  should  have  determined  from  all  the  evidence  on 
the  subject.  It  was  not  a  question  which  required  peculiar 
skill  or  knowledge  to  comprehend;  it  was  one  which  men  of 
ordinary,  average  intelligence,  after  being  acquainted  with 
the  hallucinations,  if  any,  of  plaintiff  in  error,  his  acts  and 
thoughts  prompted  thereby,  could  ascertain  for  themselves, 
based  upon  their  own  experience  and  observations.  In 
principle,  the  important  question  for  the  jury  to  determine 
was  the  same  as  in  cases  where  the  capacity  of  a  testator  to 
make  a  will,  or  of  a  grantor  to  execute  a  deed,  is  in  issue, 
and  the  great  weight  of  modern  authority  in  such  cases,  in 
the  absence  of  any  statutory  provision,  is,  that  such  capacity 
is  not  properly  the  subject  of  opinion  evidbnce,  but  must  be 
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determined  from  the  probative  factd  bearing  thereon. 

Other  errors  are  assigned  and  argued,  which  we  do  not 
deem  it  necessary  to  notice,  further  than  to  indicate  that 
within  reasonable  limits  a  witness  may  be  cross-examined 
for  the  purpose  of  showing  his  possible  motive,  bias  or  in- 
terest in  a  case  which  might  have  some  influence  upon  his 
statements,  or  prompt  his  action;  that  in  a  case  of  this  char- 
acter the  mental  and  not  the  physical  condition  of  the  per- 
son for  whom  a  conservator  is  requested  is  the  main  feature; 
and  that  the  latter  can  only  be  considered  in  so  far  as  it  may 
affect  the  former;  that  in  determining  the  degree  of  incapa- 
bility of  such  person,  the  character  of  his  business  and  its 
extent  should  be  taken  into  consideration.  A  party  might 
be  incapacitated  by  reason  of  mental  disturbances  from 
properly  and  safely  attending  to  a  complicated  business,  bat 
capable  of  managing  one  which  was  not.  Although  in  a  de- 
gree mentally  afflicted,  his  disposition  to  husband  or  waste 
his  estate  should  also  be  considered.  It  is  not  the  province 
of  the  trial  judge  to  examine  witnesses  further  than  to 
ascertain  if  he  has  a  correct  understanding  of  what  they  may 
have  stated.  All  things  being  equal,  the  court  should,  so 
far  as  consonant  with  duty,  select  a  conservator  agreeable  to 
the  wishes  of  the  ward.  Especially  is  this  true  if  the  latter 
is  not  BO  insane  that  he  cannot  exercise  a  sensible  opinion 
upon  that  question     Allis  v.  Morton,  4  Gray  (Mass.),  63. 

Counsel  upon  both  sides  have  urged  with  considerable 
warmth  the  respective  merits  of  this  case.  As  already  indi- 
cated, we  cannot  determine  the  mental  capacity  of  the  plain- 
tiff in  error;  the  subject  is  controverted.  It  must  be  deter- 
mined by  the  statutory  method,  but  in  so  doing,  the  rules  of 
evidence  must  be  observed.  The  alleged  mental  condition 
of  plaintiff  in  error,  and  other  unfortunates  of  like  character 
which  the  statute  is  designed  to  protect,  demands  that  great 
care  should  be  exercised  by  the  courts  in  determining 
whether  the  control  of  their  estate  should  be  taken  out  of 
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their  hands  or  not. 

The  jadgment  of  the  county  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  Remanded, 


[No.  4299.] 

The  People  ex  rel.  Simpson  v.  Denbian. 

Appellate  Practioe — Jubisdiotion— Motion  to  Remand  to  Court 

OF  APPBAUk 

Ordinarily  on  a  motion  to  dismiss  or  remand  a  case  for  want  of 
jurisdiction  the  burden  is  on  the  mover  to  show  that  jurisdiction  does 
not  attach,  but  where  a  cause  is  removed  to  the  supreme  oourt  from 
the  court  of  appeals  upon  motion  of  defendant  in  error,  and  he  has 
notice  of  a  motion  by  plaintiff  in  error  to  remand  the  cause  and 
neglects  to  appear  and  meet  such  motion  the  supreme  court  will  not 
assume  the  labor  of  determining  whether  or  not  it  has  jurisdiction  but 
will  remand  the  case  as  of  course. 

Transfevred  from  Court  of  Appeals, 

On  Motion  to  Remand, 

Messrs.  Yeaman  &  Goyb  and  Mr.  Lewis  Rogebs  Yeaman 
for  plaintiff  in  error. 

Mr.  John  T.  Bottom  for  defendant  in  error. 

Per  Curiam, — This  action  was  commenced  by  plaintiff  in 
error  in  the  district  court  of  Arapahoe  county.  From  a 
judgment  sustaining  a  general  demurrer  to  his  complaint,  he 
took  the  cause  to  the  court  of  appeals  for  review  on  error. 
Defendant  in  error  there  made  a  motion  to  transfer  to  this 
court,  which  was  sustained,  the  ground  of  such  motion  being 
that  questions  were  involved  which  gave  this  court  jurisdic- 
tion.    Plaintiff  in  error  docketed  the  case  in  this  court,  and 
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thereupon  moved  to  remand  to  the  court  of  appeals,  his  con- 
tention being,  that  no  question  is  involved  giving  this  court 
jurisdiction  which  it  is  necessary  to  determine.  Due  notice 
of  such  motion  has  been  given.  Defendant  in  error  has 
failed  to  enter  any  appearance  here.  Ordinarily,  the  burden 
is  upon  the  party  making  a  motion  of  this  character  to 
clearly  establish  that  jurisdiction  does  not  attach.  Where, 
however,  the  party  making  the  motion  to  transfer  from  the 
court  of  appeals  neglects  to  enter  an  appearance  here  and 
meet  such  motion,  we  will  not  assume  the  labor  of  determin- 
ing whether  we  have  jurisdiction  or  not,  but  will  remand  as 
of  course.  The  cause  is  remanded  to  the  court  of  appeals 
for  determination.  The  plaintiff  in  error  will  recover  his 
costs  expended  in  this  court. 

Motion  to  remand  sustained. 


LNo.  4806.] 

The  People  ex  eel.  Sullivan  v.  The  District  Court  op 

Lake  County  et  al. 

1.  Certiorari — Final.  Ordbrs. 

The  writ  of  certiorari  can  be  used  to  review  only  final  ordera. 
Neither  a  ruling  on  a  motion  to  vacate  an  order  of  diemiesal  nor  one 
denying  an  application  to  file  a  referee's  report  after  the  cause  was  dis- 
missed was  a  final  order  reviewable  by  certiorari, 

2.  Certiorari — Disorbtion  op  Court. 

The  right  to  a  writ  of  certiorari  from  the  supreme  court  is  not 
absolute  but  rests  in  the  sound  discretion  of  the  court. 

3.  Laches — Certiorari. 

The  fact  that  a  respondent  on  an  application  for  a  writ  of  eer- 
tiorari  fails  to  plead  laches  is  not  conclusive  on  the  court,  but  the 
court  may  sua  sponte  raise  the  point. 

4.  Laches — Dismissal  of  Case — Certiorari. 

Where  a  case  was  dismissed  for  want  of  prosecution  and  the  plain- 
tiff had  notice  of  the  order  of  dismissal  three  months  prior  to  the 
expiration  of  the  time  within  which  he  might  have  sued  out  a  writ  of 
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error  to  the  order,  but  faiiinfi^  to  sue  out  a  writ  of  error,  he  applied  for 
a  writ  of  certiorari  nearly  a  year  after  the  time  for  a  writ  of  error  had 
expired  without  offering  any  sufficient  excuse  for  the  unreasonable 
delay  in  filing  the  application  or  for  his  failure  to  sue  out  a  writ  of 
error,  the  certiorari  will  be  denied  because  of  the  applicant's  laches. 

■ 

Original  Applicatiofi  for  Writ  of  Certiorari. 

Upon  the  ex  parte  application  of  petitioner  Martin  Salli- 
van  for  a  writ  of  certiorari^  directed  to  the  district  coart  of 
Lake  county  and  the  judge  thereof,  an  order  to  show  cause 
was  issued,  and  upon  filing  the  return,  which  is  not  contro- 
verted, respondents  move  to  vacate  the  order. 

The  facts  are  that  in  the  district  court  of  Lake  county, 
Martin  Sullivan,  petitioner  here,  as  plainti£P  there,  on  the 
23d  day  of  May,  1887,  brought  a  suit  for  the  enforcement  of 
a  lien.  On  March  2,  1890,  default  was  entered  against  the 
defendants  and  judgment  subsequently  rendered  against 
them,  which,  on  the  9th  day  of  May,  1890,  was  set  aside  upon 
their  application.  On  the  2d  day  of  October,  1890,  by  agree- 
ment of  parties,  the  cause  was  referred  to  Charles  Oavender, 
Esq.,  an  attorney  of  that  court,  for  the  purpose  of  trying  the 
issues  of  fact  and  questions  of  law  and  reporting  the  same  to 
the  court. 

For  more  than  five  years  thereafter  no  further  steps  were 
taken  in  the  action,  and  on  the  6th  of  March,  1896,  tlie 
court  dismissed  the  same  under  one  of  its  rules  which  pro- 
vided that  an  action  should  be  dismissed  by  order  of  the 
court  when  no  progress  has  been  made  or  entered  therein  for 
a  period  of  one  year. 

On  January  29,  1900,  a  motion  in  the  district  court  to 
vacate  the  order  dismissing  the  cause  and  to  reinstate  the 
same  was  made  by  the  plaintiff,  and  on  the  5tb  of  March, 
1900,  it  was  denied.  On  the  26th  of  April,  1900,  it  seems 
that,  for  the  first  time,  the  referee  took  his  oatb  of  office  and 
attended  by  plaintifTs  counsel,  proceeded  to  hear  testimony 
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and  afterwards  made  findings  of  fact  and  prepared  a  decree 
based  thereon  in  favor  of  the  plaintiff;  and  the  report  of  Lis 
proceedings  he  afterwards  tendered  to  the  court  on  the  28tk 
day  of  August  1900,  bnt  the  court  refused  to  allow  it  to  be 
file/l. 

The  plaintiff,  then,  on  the  8th  of  December  1900,  filed 
this  application  for  a  writ  of  certiorari. 

Messrs.  Laws  &  Freeman  for  petitioner. 
Mr,  Clinton  Reed  for  respondent. 
Ohief  Justice  Campbell  delivered  the  opinion  of  the  court 

It  does  not  clearly  appear  from  the  petition  just  what  par- 
ticular order  of  the  district  court  is  sought  to  be  reviewed, 
but  since  the  writ  can  be  used  to  review  only  the  final  deter- 
mination of  an  inferior  tribunal  {Schtvarz  v.  County  Court, 
14  Colo.  44),  we  take  it  to  be  the  order  of  the  district  court 
entered  March  6,  1896,  dismissing  the  action,  as  that  is  the 
only  final  order  to  which  our  attention  has  been  called; 
neither  the  ruling  on  the  motion  to  vacate  that  order,  nor 
that  denying  the  referee's  application  to  file  his  report,  be- 
ing a  final  judgment. 

Under  the  constitution,  whence  is  derived  our  jurisdiction 
to  issue  the  writ  of  certiorari^  the  right  thereto  is  not  abso- 
lute, but  rests  in  the  sound  discretion  of  the  court  Under 
the  facts  of  this  case  it  does  not  become  necessary  to  deter- 
mine whether  the  district  court  had  power  to  make  the  rule 
under  which  the  cause  was  dismissed,  or  had  jurisdiction  to 
enter  the  order  of  dismissal  while  the  action  was,  as  it  is 
said,  pending  before  a  referee  and  without  an  order  having 
been  first  entered  by  the  court  setting  aside  the  reference. 
For  it  is  clear  that  petitioner,  by  his  negligent  delay,  is  not 
entitled  to  the  writ,  even  upon  his  assumption  that  the  pow- 
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er  of  dismissal,  in  the  circumstances  stated,  was  beyond  the 
jurisdiction  of  the  district  court.  The  fact  that  respondent 
has  not  pleaded  lacties,  however  the  omission  may  affect  his 
right  to  assert  it,  is  not  conclusive  on  the  court.  The  court, 
sua  sponle,  may  raise  the  point,  and  in  so  flagrant  a  case  as 
this  record  discloses,  wo  cannot  overlook  it. 

From  the  foregoing  statement  it  will  be  observed  that  the 
judgment  dismissing  the  action  was  rendered  March  6,  1896. 
In  his  application  for  this  writ  plaintiff  alleges  that  he  did 
not  learn  of  that  judgment  for  more  than  six  months  after  it 
was  entered.    This  declaration  is  pregnant    with  the  ad- 
mission that  he  knew  of  it  directly   after  the   expiration  of 
six  months.    But  if  this  were  not  so,  from  the  return  it  ap- 
pears, by  petitioner's  affidavit  filed  in  support  of  his  applica- 
tion made  in  the  district  court  to  reinstate  the  action,  that  he 
was  informed  of  it  on  or  about  the  25th  day  of  November 
1898.    He  therefore  was  apprised  of  it  within  two  years  and 
nine  months  after  the  order  was  entered.     By  complying 
with  our  practice  act  petitioner  might  have  gone  to  the  court 
of  appeals  either  by  appeal  from,  or  writ  of  error  to,  the  judg. 
ment  of  dismissal,  and  he  had  three   years  for  reviewing  the 
judgment  by  writ  of  error.  He  has  not  offered  any  sufficient 
excuse  for  the  unreasonable  delay  in  filing  this  application, 
or  for  his  non-action  during  the  period  of  more  than  three 
months  left  for  him  to  sue  out  a  writ  of  error  after  he  dis- 
covered that  the  judgment  of  dismissal  had  been  rendered. 
It  was  solely  his  own  fault  that  he  did  not  get  the  benefit  of 
the  several  plain,  speedy  and  adequate  remedies  open  to  him. 
Under  the  common  law  practice  a  party  may  not  disregard 
plain  statutoay  remedies  and  then  receive,  as  a  reward  for 
his  laches^    extraordinary  relief  by    certiorari.    Numerous 
cases  might  be  cited  in  support  of  this  conclusion.    They 
will  be  found  collected  in  Harris  on  Certiorari,  at  sections 
30,  55,  67,  80,  87, 132, 142,  291,  383,  591,  670,  736,  785,  788, 
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799. 

The  rale  to  show  cause  should  be  quashed  and  the  peti- 
tion dismissed  at  the  costs  of  petioner,  and  it  is  so  ordered. 

Petition  IHsmiaaed, 


i 
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JANUARY    TERM,     1901 


[No.  4148.] 

The  People  ex  bel.  The  Colorado  Bab  Association  v. 

Frank  B.  Wbbsteb. 

1.  Attobrbys  at  Law— Disbarment  Proceedinos — Answer. 

In  a  disbarment  proceeding  against  an  attorney  at  law  it  is  re- 
spondent's  duty,  in  his  answer,  not  merely  to  deny  the  charges,  but  to  ex- 
plain and  set  out  the  b(ma  fides  of  the  transactions  to  which  they  re- 
late. 

2.  Same. 

In  a  disbarment  proceeding  against  an  attorney  at  law  wherein  he 
is  charged  with  collecting  money  for  clients  and  failing  to  pay  it  over 
on  demand,  an  answer  which  admits  receiving  the  money  as  chargeii 
and  alleges  that  prior  to  the  institution  of  the  disbarment  proceeding 
and  before  he  had  any  knowledge  that  it  was  to  be  instituted,  he  paid 
over  to  the  respective  clients  the  full  amount  collected  less  necessary 
fees  and  charges  is  insufficient.  It  is  his  duty  to  state  in  his  answer 
when  he  paid  the  money  to  his  clients  and  how  much  he  retained  for 
his  fees  and  charges,  to  enable  the  court  to  determine  whether  or  not 
his  conduct  in  the  transactions  was  honorable  and  just. 

3.  Same. 

In  a  disbarment  proceeding  against  an  attorney  at  law  wherein  he 
is  charged  with  receiving  money  from  a  client  with  direction  to  bring 
suit  to  establish  a  lien  on  certain  land;  to  pay  a  docket  fee;  to  pay  de- 
linquent taxes  and  redeem  the  land  from  tax  sale;  and  that  respondent 
converted  the  money  to  his  own  use  and  did  not  bring  the  suit  as  di- 
rected, nor  pay  the  docket  fee  or  court  costs  and  did  not  pay  the  de- 
linquent taxes  or  redeem  the  land  from  tax  sale;  an  answer  that  alleges 
that  upon  receipt  of  the  money  respondent  was  informed  by  the  county 
treasurer  that  a  tax  deed  had  been  issued  and  that  the  land  could  not 
be  redeemed;  that  suit  was  brought  to  foreclose  the  deed  of  trust  and 
annul  the  tax  deed;  that  respondent  was  present  at  the  trial  and  assist- 
ed therein;  denies  that  he  did  not  pay  the  docket  fee;  and  says  that  he 
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now  holds  part  of  the  money  to  pay  the  taxes  if  it  shall  be  decided  that 
his  client  is  to  pay  them,  and  that  if  it  shall  be  decided  that  he  is  not 
to  pay  the  taxes,  he  stands  ready  and  willing  to  return  the  money,  is  in- 
sufficient as  it  does  not  answer  the  charges  nor  allege  that  respondent 
brought  suit  pursuant  to  his  contract  of  employment;  nor  does  it  ex- 
plain the  disposition  of  the  balance  of  the  money  received.  It  was  re- 
spondent's, duty  to  explain  to  the  court  the  entire  transactions  and  to 
account  in  detail  for  the  money  received  from  his  client 

4.  Same— Presumptions. 

In  disbarment  proceedings  there  is  no  presumption  that  the  res- 
pondent is  innocent,  and  unless  he  fairly  and  in  detail  explains  to  the 
court  his  entire  connection  with  the  transaction  wherein  he  is  chaiged 
with  improper  conduct,  it  will  be  presumed  that  he  is  unable  to  do  sa 

5.  Same — Judomemt  on  the  Pleadings. 

In  a  disbarment  proceeding,  notwithstanding  the  answer  is  evasive, 
if  it  does  not  appear  that  respondent  has  purposely  evaded  furnishing 
the  court  with  the  information  required  in  such  cases,  a  judgment  on 
the  pleadnig  will  not  be  granted  but  respondent  will  be  given  an  oppor- 
tunity to  file  a  more  specific  answer. 

Disbarment  Proceeding 

On  Motion  for  Judgment  upon  the  Pleadings. 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  E. 
Reed,  and  Mr.  Thomas  H.  Habdoastle,  for  petitioner. 

Mr.  Gbobge  S.  Redd  for  respondent. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court 

The  information  of  the  attorney  general,  filed  November 
20,  1899,  is  in  fonr  counts,  and  in  substance  charges  in  the 
first  three  that  the  respondent  collected  for  certain  clients 
sums  of  money  which,  upon  demand,  he  failed  to  pay  over; 
and  in  the  fourth,  that  on  or  about  September  1, 1897,  Sam- 
uel Turbutt  of  Baltimore  sent  respondent  certain  papers,  to- 
gether with  one  hundred  and  ten  dollars  in  money,  directing 
him  to  bring  suit  in  the  district  court  in  Costilla  county  to 
establish   the  lien  of  the  said  Turbutt  against  certain  land; 
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to  pay  a  docket-fee  in  said  suit;  to  pay  delinquent  taxes,  and 
to  redeem  the  land  from  tax  sales;  and  that  the  respondent 
received  and  kept  the  said  money;  converted  it  to  his  own 
use;  did  not  bring  the  suit;  did  not  pay  the  docket-fee  or 
court  costs;  did  not  pay  delinquent  taxes  on  said  land;  and 
did  not  redeem  said  land  from  tax  sales, — to  the  great  dam- 
age, loss,  and  injury  of  the  said  Turbutt. 

On  February  17,  1900,  the  respondent  filed  his  answer; 
and  on  March  9,  1900,  the  motion  for  judgment  upon  the 
pleadings  was  filed. 

The  answer  of  the  respondent  is  a  mere  negative  pregnant 
except  in  one  particular.  We  deem  it  to  be  the  duty  of  the 
respondent  in  a  proceeding  of  this  character  not  merely  to 
deny  the  charges,  but  to  explain  and  set  out  the  bona  fides  of 
the  transaction  to  which  they  relate.  The  answer  to  the 
first  three  counts  of  the  information  admits  receiving  money 
as  charged,  and  alleges  that  prior  to  the  time  of  the  institu- 
tion of  these  proceedings  and  before  he  had  any  knowledge 
that  they  were  to  be  instituted,  he  paid  over  to  the  respective 
clients  the  full  amount  collected  less  necessary  fees  and 
charges  This  may  or  may  not  be  a  defense.  While  it  is 
true  that  under  section  201  of  Mills  Annotated  Statutes  the 
name  of  an  attorney  may  be  stricken  from  the  roll  if  it  shall 
be  made  to  appear  to  the  court  that  the  attorney  has  impro- 
perly neglected  or  refused  to  pay  over  or  deliver  money  or 
property  of  his  client  after  demand,  there  is  in  the  court  an 
inherant  power  to  strike  from  the  roll  the  name  of  an  attor- 
ney who  has  shown  himself  unfit  to  be  one  of  its  offi- 
cersi,  even  in  cases  where  the  attorney  has  paid  over  the 
money  collected,  upon  demand.  So  that,  to  enable  the  court 
to  determine  whether  or  not  the  conduct  of  the  attorney  in 
the  transactions  mentioned  in  the  information  has  been  hon- 
orable and  just,  it  was  his  dnty  to  state  in  his  answer  when 
he  paid  to  his  clients  the  amount  of  the  collections  and  how 
Vol  2&-9. 
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much  of  the  money  bo  collected  he  retained  for  his  fees  and 
charges. 

The  answer  to  the  fourth  count  alleges  that  upon  receipt 
of  the  money  from  Turbutt  the  respondent  was  informed 
by  the  county  treasurer  that  a  tax  deed  had  been  issued  for 
said  land,  and  that  it  could  not  be  redeemed;  that  suit  was 
brought  to  foreclose  the  deed  of  trust  and  to  vacate  and  an- 
nul the  tax  deed;  that  the  respondent  was  present  at  the 
trial  thereof,  aiding  and  assisting  therein:  denies  that  he 
did  not  pay  the  docket  fee,  and  says  that  he  now  holds  sixty- 
five  dollars  to  pay  the  taxes  on  said  land,  if  it  shall  be  de- 
cided that  Turbutt  is  to  pay  the  taxes;  and  that,  if  it  shall 
be  decided  that  Turbutt  is  not  to  pay  the  taxes,  he  stands 
ready  and  willing  to  return  the  same 

This  does  not  deny  the  charge.  It  does  not  allege  that 
the  respondent  brought  suit  pursuant  to  his  contract  of 
employment,  nor  does  it  explain  the  disposition  of  forty-five 
dollars  of  the  client's  money.  It  was  respondent's  duty  to 
explain  to  the  court  the  entire  transaction,  and  to  account  in 
detail  for  the  money  received  from  his  client.  In  cases  of 
this  character  there  is  no  presumption  that  the  respondent 
is  innocent;  and  unless  respondent  fairly  and  in  detail  ex- 
plains to  the  court  his  entire  connection  with  the  transaction 
wherein  he  is  charged  with  improper  conduct,  it  will  be  pre- 
sumed that  he  is  unable  to  do  so.  This  answer  appears  to 
be  evasive,  yet  we  are  not  willing  to  say  that  respondent  has 
purposely  evaded  furnishing  the  court  with  the  information 
required  in  such  cases. 

We  feel  that  the  respondent  should  be  given  an  oppor- 
tunity to  file  a  more  specific  answer  to  the  information. 
The  motion  for  judgment  upon  the  pleadings  is  therefore 
denied,  and  it  is  ordered  that  the  respondent,  within  ten 
days,  file  an  answer  in  accordance  with  the  views  herein 
expressed. 

Motion  denied. 
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[No.  8929.] 

Gabtley  bt  al.  v.  The  People  fob  the  Use  of 

Pueblo  County. 

1.  Public     Moneys— Dbpobit     in     Bank— Liability    op    County 
Tbbasurbb. 

A  receiver  of  public  funds  should  be  held  to  strict  accountability 
for  their  safety.  In  an  action  against  a  county  treasurer  and  the  sure- 
ties on  his  official  bond  to  recover  money  collected  in  his  official  capac- 
ity and  which  he  failed  to  turn  over  to  his  successor,  an  answer  that 
the  treasurer  deposited  the  money  in  a  solvent  banking  institution  in 
good  repute,  which  subsequently  failed  whereby  the  money  was  lost 
without  any  negligence  on  the  part  of  the  treasurer,  states  no  defense 
to  the  action. 

2.  Private  Funds — Lubility  of  Bailbb. 

The  extraordinary  liability  which  attaches  to  the  receiver  of  public 
moneys  for  their  safety  does  not  prevail  as  against  a  bailee  of  private 
funds.  Such  bailee  is  only  bound  to  exercise  that  degree  of  care  which 
a  reasonably  prudent  man  would,  under  like  circumstances,  exercise  for 
the  safety  of  his  own  funds. 

3.  Public  Funds — Estates  op  Decedents — Unknown  Heibs — Monby 
OF  Estatb  Paid  into  Tbeabuby. 

Money  paid  into  a  county  treasury  under  section  2804  Mills  Ann 
Stats,  by  the  administrator  of  an  estate  to  be  held  for  unknown  heirs, 
does  not  become  the  property  of  the  county.  The  county  through  its 
treasurer  becomes  the  mere  bailee  of  such  money  with  the  obligation 
imposed  to  pay  it  without  interest  to  such  person  as  the  couoty  court 
having  administration  of  the  estate  shall  direct.  In  an  action  on  the 
official  bond  of  a  county  treasurer  for  the  failure  of  the  treasurer  to 
turn  over  such  a  fund  to  his  successor,  an  answer  that  the  fund  was  de- 
posited in  a  solvent  bank  in  good  repute,  which  subsequently  failed 
whereby  the  fund  was  lost  without  any  negligence  on  the  part  of  the 
treasurer,  states  a  good  defense  to  the  action. 

4.  PuBLio  Moneys — Liability  of  County  Tbbabubbb— Intebbst. 

Money  in  the  hands  of  a  county  treasurer  belonging  to  a  county 
and  not  turned  over  to  his  successor  at  the  time  the  latter  assumed  the 
duties  of  the  office,  would  draw  interest  at  the  legal  rate  from  that 
date,  and  the  sureties  on  his  official  bond  are  liable  to  the  county  for 
each  money  with  interest. 

Appeal  from  the  District  Court  of  Pueblo  County. 
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This  action  was  brought  by  appellee,  as  plainti£F,  upon 
the  official  bond  given  by  the  appellant  Gartley,  as  county 
treasurer  of  Pueblo  county,  and  his  co-ax)pellant8  as  sureties 
thereon,  as  defendants,  to  recover  moneys  collected  by  the 
principal  in  his  official  capacity,  which,  it  is  claimed,  he 
failed  to  turn  over  to  his  successor.    Two  defenses  were  in- 
terposed: (1)  That  the  treasurer  had  not  received  of  the 
money  sought  to  be  recovered  a  sum  in  excess  of  a  specific 
amount,  and  that  he  had  paid  to  his  successor  all  moneys  so 
received.     (2)  That  he  had  deposited  the  moneys  sued  for 
in  a  bank  reputed  to  be  safe  and  solvent,  which  bad  subse- 
quently failed,  and  that  the  loss  thus  occasioned  was  with- 
out fault  or  negligence  upon  bis  part.    From  a  judgment  on 
the  pleadings,,  the  defendants  appealed  to  this  court.     In  de- 
termining the  questions  thus  presented,  it  was  held  that  the 
deposit  by  the  treasurer  of  funds  collected  in  a  solvent  bank 
which  subsequently  failed  did  not  excuse  him  from  liability 
for  the  funds  so  lost,  and  that  therefore  his  second  defense 
was  insufficient;  but  that  his  first  defense,  to  the  extent  that 
it  put  in  issue  the  amount  of  money  received  or  unaccounted 
for,  was.    The   judgment  was,  therefore,  reversed,  and  the 
cause  remanded  for  further  proceedings.     Oartley  v.  People, 
24  Colo.  155. 

The  defendants  who  were  sureties  thereupon  interposed 
an  amended  answer,  by  which  it  was  averred  that  of  the 
moneys  sought  to  be  recovered,  which  amounted  to  the  sum 
of  $10,218.34,  the  sum  of  $6,905.44  had  been  paid  the  treas- 
urer by  the  administrator  of  one  Armstrong,  deceased,  by 
order  of  the  county  court  of  Pueblo  county,  which  identical 
money  he  had  deposited  in  a  reputed  safe  and  solvent  bank, 
which  afterwards  failed,  and  that,  as  it  appears  from  apt 
averments,  the  money  so  deposited  was  lost  without  any 
fault  or  negligence  upon  his  part.  To  this  defense  a  de- 
murrer was  interposed  and  sustained.  The  cause  was  then 
tried  upon  the  issues  made   by  the  first  defense.    The  de- 
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fendants  offered  to  prove  the  ayerments  of  their  original  and 
amended  answer,  which  was  refused.  At  the  conclusion  of 
the  evidence,  the  court  directed  the  jury  to  return  a  verdict 
for  the  plaintiff,  for  the  amount  sought  to  be  recovered,  with 
interest  thereon  from  the  date  the  same  should  have  been 
paid  over  by  the  treasurer  to  hrs  successor.  From  a  judg- 
ment thereon  the  defendants  appeal. 

The  law  under  which  the  administrator  paid  the  treasurer 
the  funds  in  his  hands  as  such,  is  as  follows: 

«  «  «  «  j£  ^}jQ  heirs  of  any  intestate  are  unknown 
*  *  ^  the  administrator  shall  be  ordered  by  the  county 
court  to  pay  any  balances  remaining  in  his  hands  into  the 
public  treasury  of  said  county,  and  the  county  shall  be 
answerable  for  the  same,  without  interest,  to  such  person  or 
persons  as  shall  thereafter  appear  to  be  legally  entitled  to 
the  same,  if  any  such  shall  ever  appear,  to  be  paid  by  the 
county  upon  the  order  of  the  county  court  having  adminis- 
tration of  the  estate."     Sec.  4804,  2  Mills  Ann.  Stats. 

The  bond  in  question  was  conditioned  as  required  by  stat- 
ute, which  provides,  in  substance,  as  to  the  form  and  condi- 
tions of  such  bond,  that  the  treasurer  shall  pay,  according  to 
law,  all  moneys  which  shall  come  to  his  hands  in  his  official 
capacity,  and  shall  deliver  over  to  his  successor  all  moneys 
belonging  to  his  office.    Sec.  886,  1  Mills  Ann.  Stats. 

On  the  subject  of  interest,  the  statute  provides:  "Credit- 
ors shall  be  allowed  16  receive  interest,  when  there  is  no 
agreement  as  to  the  rate  thereof,  at  the  rate  of  eight  per 
cent  per  annum  *  *  ♦  on  money  due  on  account  from 
the  date  when  the  same  became  due  *  *  *.''  Sec.  2252, 
1  Mills  Ann.  Stats. 

In  support  of  their  contention  that  the  judgment  of  the 
court  is  erroneoue,  counsel  for  the  defendants  rely  upon  the 
following  propositions: 

1.  That  the  defense,  to  the  effect  that  the  funds  in  con- 
troversy were  lost  without  the  fault  or  negligence  of  the 
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treaBurer,  is  sufficient,  and  that  although  this  court  held  to 
the  contrary  in  the  former  opinion,  what  was  then  said  on 
the  subject  was  not  necessary  to  a  determination  of  the  ap- 
peal, and  is,  therefore,  not  ''the  law  of  the  case." 

2.  That  the  court  erred  in  sustaining  the  demurrer  to  the 
amended  defense. 

3.  That  interest  should  not  have  been  allowed. 

Messrs.  Pattison,  Waldbon  &  Deyine  for  appellants. 

Mr.  E.  E.  HuBBELL  and  Mr.  M.  G.  Saunders  for  appellee. 

Mr.  Justice  Garbert  delivered  the  opinion  of  the  court. 

1.  It  is  unnecessary  to  determine  whether  or  not  the  lia- 
bility of  the  treasurer  for  public  funds  received  by  him  was 
presented  for  adjudication  when  the  case  was  here  before,  or 
whether  the  disposition  of  that  question  was  required  for 
the  decision  announced.  The  rule  of  law  measuring  the  lia- 
bility of  the  treasurer  for  such  funds  as  then  declared  is 
correct.  It  was  then  held  that  the  receiver  of  public  funds 
should  be  held  to  strict  accountability  for  their  safety;  that 
the  deposit  by  him  of  such  funds  in  a  solvent  banking  insti- 
tution in  good  repute,  and  which  subsequently  failed, 
whereby  the  funds  so  deposited  are  lost,  without  negligence 
upon  his  part,  was  no  defense  to  the  action.  The  reasons 
for  the  extraordinary  liability  of  the  r^eceiver  of  public  funds 
which  the  law  imposes  upon  him  with  respect  to  their  safety, 
and  the  cases  on  the  subject,  are  fully  discussed  in  the 
former  opinion  in  this  case.  The  rule  ih  founded  upon  pub- 
lic policy,  which  it  is  necessary  to  observe  for  the  preserva- 
tion of  public  moneys.  It  finds  support  in  a  long  series  of 
decisions  of  the  courts  of  last  resort  in  the  United  States, 
beginning  with  the  case  of  United  States  v.  PrescoU^  3  How- 
ard, 678,  decided  in  1845.  In  some  of  the  states  the  rule  is 
established  that  the  treasurer  is  relieved  from  responsibility 


1901.  ]  Gabtlby  v.  The  People.  231 

for  the  loss  of  f  ands  which  he  has  exercised  due  care  and  dil- 
igence to  preserve.  These  cases,  however,  are  few  in  num- 
ber, as  compared  with  those  supporting  the  other,  and  what 
we  regard  the  safer  rule,  founded,  as  it  is,  upon  considera- 
tions of  pnblic  policy.  The  first  decision  was  announced  in 
this  case  in  1897.  In  1893  this  court,  in  McClure  v.  La 
Plata  County,  19  Colo.  122,  held  that  the  liability  of  county 
treasurers  for  public  funds  collected  was  express  and  extra- 
ordinary. In  the  face  of  these  decisions,  the  law-making 
power  has  not  indicated  by  any  act  that  the  liability  of  a  re- 
ceiver of  public  moneys  should  nut  be  as  great  as  this  court 
has  declared.  If  the  liability  thus  imposed  is  too  onerous, 
relief  must  come  from  the  legislature.  Courts  can  only  de- 
clare the  law  as  it  now  stands. 

2.  The  extraordinary  liability  which  attaches  to  the  re- 
ceiver of  public  moneys  for  their  safety  does  not  prevail  as 
Against  a  bailee  of  private  funds.  The  next  question  pre- 
sented relates  to  the  character  of  the  money  received  by  the 
treasurer  from  the  administrator  of  Armstrong,  deceased, 
and  the  relation  of  the  treasurer  thereto.  On  the  determina- 
tion of  these  propositions  the  sufficiency  of  the  amended 
answer  depends.  Such  funds,  by  virtue  of  having  been  paid 
to  the  treasurer,  did  not  become  the  property  of  the  county. 
The  latter,  through  its  treasurer,  became  the  mere  bailee  of 
these  moneys,  with  the  obligation  imposed  to  pay  them, 
without  interest,  to  stich  persons  as  the  county  court  having 
administration  of  the  estate  might  direct.  As  the  custodian 
of  these  funds,,  it  was  only  bound  to  exercise  that  degree  of 
care,  through  its  treasurer,  in  protecting  them  from  loss 
which  a  reasonably  prudent  man  would  in  like  circumstances. 
The  liability  of  the  agent  would  be  no  greater  than  that  of 
the  principal;  in  other  words,  if  the  county  was  not  respon- 
sible for  the  loss  of  such  funds,  its  agent  would  not  be,  either 
to  the  county  or  the  persons  entitled  thereta  In  principle 
the  ease  is  similar  to   Wilson  v.  People,  19  Colo.  199,  in 
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which  it  was  held  that  the  clerk  of  a  ooart,  who,  by  virtne  of 
his  office,  has  custody  of  the  funds  of  litigants  pending 
process  and  proceedings,  is  responsible  for  good  faith  and 
reasonable  diligence,  but  if  such  funds  are  lost  notwithstand- 
ing an  exercise  on  his  part  of  that  degree  of  care  and  dili- 
gence which  prudent  men  ordinarily  exercise  with  respect  to 
their  own  funds,  he  is  not  liable.  Tested  by  this  rule,  the 
amended  answer  presented  a  good  defense.  The  funds  re* 
ceived  by  the  treasurer  from  the  administrator  were  depos- 
ited in  a  bank  reputed  to  be  sound.  He  was  the  mere  cus^' 
todian  of  these  funds  by  order  of  the  court  under  whose  di« 
rection  they  were  placed  in  his  hands.  It  appears  from  the 
averments  of  this  amendment  that  he  was  not  guilty  of  neg* 
ligence  in  permitting  them  to  remain  on  deposit  in  this 
bank.  On  the  contrary,  it  appears  that  he  exercised  that 
same  degree  of  care  with  respect  to  these  funds  which  a  rea- 
sonably prudent  person  would  have  ordinarily  employed  in 
caring  for  his  own.  They  were  not  public,  and  did  not  be- 
long to  t)ie  county.  The  demurrer  to  the  amended  defense 
should  have  been  overruled. 

3.  The  bond  was  conditioned,  as  required  by  statute,  to 
the  effect  that  the  treasurer  should  pay  according  to  law  all 
moneys  received  in  bis  official  capacity,  and  should  deliver 
to  his  successor  all  moneys  belonging  to  the  office.  What- 
ever moneys  were  in  the  hands  of  the  treasurer  at  the  time 
he  should  have  paid  them  over  to  his  successor,  became  due 
the  plaintiff  on  that  date.  According  to  the  statute  on  the 
subject  of  interest,  money  in  his  hands  belonging  to  the 
office  not  delivered  to  his  successor  at  the  time  the  latter 
assumed  his  duties,  would  draw  the  legal  rate  of  interest 
from  that  date.  The  sureties  were  bound  by  the  terms  of 
the  bond  to  answer  for  the  default  of  their  principal  in  fail- 
ing to  pay  over  the  moneys  in  his  hands  according  to  law, 
which  imposed  upon  them  the  obligation  to  pay  interest  on 
funds  not  delivered  to  his  successor.    In  short,  by  the  bond 
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in  qaeBtion,  they  were  required,  in  order  to  satisfy  its  terms 
and  conditions,  to  discbarge  the  obligations  imposed  upon 
their  principal.  If  they  wished  to  relieve  themselves  from 
the  farther  payment  of  interest  upon  the  f ands  in  his  hands, 
which  he  has  failed  to  pay  over  to  his  successor,  they  should 
have  tendered  the  plaintiff  the  sum  which  these  funds  repre- 
sent, with  interest  to  the  date  of  such  tender. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  directioDS  to  overrule  the  demurrer  to 
the  amendment  to  the  answer,  and  with  leave  to  plaintiff  to 
reply  thereto  if  so  advised,  and  for  a  new  trial,  in  accordance 
with  the  views  expressed  in  this  opinion. 

Reversed  and  Remanded. 


(Xo.  4004.) 
Walkeb;  Executob  v.  Taylob. 

iKFAirre — ^MsMBBB  OF  Familt — SesviCBai—CSoMPEirsATiON — ^Prebumf- 

nON — EVIDVNOB. 

Where  a  minor  enters  a  family,  receiving  thoee  attentions  and 
care,  and  the  ordinary  neceesariea  which  would  be  furnished  a  natural 
member,  he  cannot  recover  for  services  rendered  the  head  of  the  family 
unless  an  agreement  be  shown  to  that  effect.  The  presumption  of  law 
10  tiiat  his  support  compensates  for  the  services,  and  to  overcome  this 
presumption  an  agreement  for  compensation  must  be  established  by 
clear,  positive  and  direct  evidence. 

Error  to  the  County  Court  of  Weld  County. 

Action  by  defendant  in  error,  as  complainant,  against  the 
estate  of  James  Walker,  deceased,  to  recover  the  value  of 
services  rendered  deceased  in  the  sum  of  |2,130.  From  a 
judgment  allowing  the  sum  of  $408.00  on  this  account,  the 
executor  brings  the  matter  here  for  review  on  error.  The 
record  discloses  that  in  the  spring  of  1881,  when  complain- 
ant was  not  quite  nine  years  of  age,  he  was  taken  by  deceased 
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to  his  own  home,  a  farm  near  Evans,  in  Weld  county,  and 
cared  for.  Complainant^s  mother  had  then  been  dead  for  sev- 
eral  years,  and  he  was  taken  to  the  home  of  deceased  with  the 
consent  of  his  father.  The  latter  remained  in  the  neighbor- 
hood for  four  or  five  years,  and  then  disappeared,  but  never 
exercised  any  parental  control  over  him  after  he  went  to  live 
with  deceased,  or  contribated  to  his  support  Complainant 
continued  to  live  with  deceased  until  some  time  in  1890,  with 
the  exception  of  an  absence  on  two  occasions,  on  one  of 
which  he  remained  away  about  one,  and  the  other  about  six 
months.  Each  of  these  times  he  left  of  his  own  motion,  and 
voluntarily  returned.  While  living  with  deceased,  he  was 
treated  as  a  member  of  the  family,  did  chores  and  the  ordi- 
nary work  of  a  boy  of  his  years  on  a  farm,  went  to  school 
part  of  the  time;  was  comfortably  clothed,  and  was  furnished 
with  some  spending  money  from  time  to  time  by  deceased; 
appears  to  have  recognized  the  authority  of  the  latter  to  ex- 
ercise control  over  him,  and  that  deceased  sometimes  visited 
the  school  which  he  attended,  and  took  a  general  interest  in 
his  welfare;  in  short,  he  appears  to  have  been  treated  while 
residing  with  deceased  the  same  as  though  he  bad  been  a 
natural  member  of  his  household.  Deceased  was  the  head  of 
a  family  which  consisted  of  himself,  his  brother  and  two 
sisters.  Deceased  and  claimant  were  not  of  kin.  Neither 
kept  an  account  of  services  rendered,  or  for  money  paid  out 
in  support  of  claimant.  There  was  evidence  tending  to  prove 
the  value  of  the  services  which  he  rendered  deceased.  The 
only  evidence  tending  to  prove  that  an  agreement  had  been 
made  with  respect  to  compensation  was  the  testimony  of  the 
twin  brother  of  claimant,  who  stated  that  he  was  present 
when  their  father  arranged  for  deceased  to  take  and  care  for 
his  brother;  that  deceased  was  to  keep  him  until  be  was 
twenty-one  years  of  age,  take  care  of  hifti,  and  pay  him  what- 
ever he  was  worth.  Deceased  departed  this  life  in  the  summer 
of  1898.    Complainant  does  not  appear  to  have  made  any 
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claim  for  compensation  against  deceased  during  his  life  time. 

Mr.  Chables  F.  Tew  for  plaintiff  in  error. 

Mr.  J.  0.  Scott  and  Mr.  H.  E.  Chubohill  for  defendant 
in  error. 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

Where  a  minor  enters  a  family,  receiving  those  attentions 
and  care,  and  the  ordinary  necessaries  which  would  be  fur- 
nished  a  member  by  nature,  he  cannot  recover  for  services 
rendered  the  head  of  the  family  during  that  period,  unless 
an  agreement  be  shown  to  that  effect.  In  such  circumstances 
the  presumption  of  law  is  that  his  support  compensates  for 
the  services  he  may  perform.  To  overcome  such  presump- 
tion, an  agreement  for  compensation  must  be  established  by 
evidence  which  is  clear,  positive  snd  direct.  Windland  v. 
Deeds,  44  Iowa  98;  Thorp  v.  Bateman,  37  Mich.  68;  17  Enc. 
Law,  3S6  etaeq.;  McQarvey  v.  Roods,  73  Iowa  363;  Smith  v, 
Johnson,  45  Iowa  308;  Candor's  Appeal,  5  W.  &  S.  (Pa.)  513; 
Wall's  Appeal,  5  Atl.  (Pa.)  220;  Wyley  v.  Bull,  41  Kan.  206; 
Tyler  v.  Burrington,  39  Wis.  376;  Hall  v.  Finch,  29  Wis.  278. 

Complainant  was  taken  charge  of  by  deceased  at  a  time 
when  he  was  a  lad  of  tender  years;  when  he  was  unable  to 
render  services  which  would  compensate  for  the  care  and 
attention  bestowed;  his  own  father  appears  to  have  been  un- 
able or  unwilling  to  give  him  support — at  least,  contributed 
nothing  to  that  end  nor  exercised  any  control  over  him  after 
he  went  to  the  home  of  the  deceased,and  finally  deserted  him. 
He  was  to  remain  with  deceased  during  his  minority.  During 
his  residence  with  deceased,  he  was  furnished  with  a  com- 
fortable home,  the  necessaries  of  life,  given  some  opportun- 
ities for  education,and  in  return  for  the  expense  thus  incurred 
did  such  work  as  a  boy  upon  a  farm  is  expected  to  perform. 
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It  is  clear  that  he  was  treated  as  a  member  of  the  family 
and  the  law  does  not  imply  that  he  was  to  be  recompensed 
for  the  services  he  may  have  rendered  deceased.  His  rigbt 
to  recover  most,  therefore,  depend  upon  the  proof  of  a  con- 
tract to  the  effect  that  he  was  to  be  paid  for  sach  services. 

Upon  this  proposition  the  evidence  falls  far  short  of  being 
clear,  direct  and  positive;  no  account  was  kept  between  de- 
ceased and  complainant.    His  brother  testiittd  that  deceased 
said  he  would  pay  him  what  he  was  worth.  The  circumstances 
negative  this  statement.     After  complainant  had  arrived  at 
the  age  when  he  was  capable  of  doing  work  on  the  farm, 
which  might  be  worth    more    than  his  support,  no  change 
was  made  by  either  of  the  parties  which  indicates  that  he 
was  to  be  paid.   He  never  made  a  claim  against  deceased  up* 
on  the  account  which  he  now  asserts  against  his  estate.    He 
waited  for  eight  years,  and  then,  when   the  lips  of  deceased 
were  sealed,  makes  his  claim  for  the  first  time.    During  this 
period  he  had  been  of  age  something  over  five  years.    These 
circumstances  are  such  that  the  evidence  regarding  the  con- 
tract upon  vehich  he  relies  not  only  falls  short  of  the  degree 
of  clearness  which  the  law  requires,  but  demonstrates  to  a 
moral  certainty  that  he  was  taken  charge  of  by  deceased  and 
admitted  to  his  home,  a  member  of  his  family,  as  an  act  of 
charity.  To  prevent  such  an  act, through  f ratid,being  converted 
into  an  obligation  to  pay  the  one  to  whom  it  is  extended  for 
services  rendered  in  return  for  thebenevolenoe  bestowed,  the 
rules  of  law  have  been  formulated  which  govern  this  case, 
and  under  which,  from  the  facts  disclosed  by  the  record,  the 
complainant  is  not  entitled  to  recover. 

The  judgment  of  the  county  court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  enter  an  order  disal- 
lowing complainant's  claim. 

Beversed  and  Remanded. 
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[N».  4082.] 

Thb  Extension  Gold  Mining  and  Milling  Go.  v.         i  is  sst: 

Skinnbb  et  al.  "' 

1.     Ck>BPORATioir8 — CoNTBACTB— Authority  of  Agent— NonoB. 

A  corporation  can  only  act  through  its  authorized  agents,  and  one 
contracting  with  a  corporation  is  bound  to  take  notice  of  the  extent  of 
authority  of  its  agents  and  officers  with  whom  he  contracts. 

2.      SaMB— BOABD  OF  DlRKCTOBS. 

Where  the  by  laws  of  a  corporation  vested  the  board  of  directors 
and  president  with  the  general  management  of  its  affairs  the  directors 
could  only  act  as  a  board  and  not  individually,  and  a  contract  made 
with  the  secretary  and  treasurer  who  was  also  a  director  was  not  bind- 
ing on  the  corporation. 

3.  AoBBCT — Eyidehoc — Authobity — Dbclabatioms  op  Agbnt. 

The  declarations  of  an  agent  are  not  competent  to  establish  his 
authority  as  such  agent 

4.  PBDrciPAii  AMD  Agent — Ratification. 

To  constitute  a  ratification  of  an  unauthorized  act  of  an  agent,  the 
act  relied  upon  as  such  ratification  must  be  performed  with  knowledge 
of  all  the  material  facta 

5.  COBPOBATIOnS — CONTBACTS— BUBDBN  OP  PbOOF. 

Where  one  attempts  to  enforce  a  contract  made  with  an  officer  of  a 
corporation,  the  burden  of  proof  is  on  him  to  establish  that  the  contract 
is  binding  on  the  corporation. 

6 .  COBPOBATIONS — CONTBACTS — COMMISSIONS  —RATIFICATION. 

Where  after  a  corporation  had  made  an  assignment  for  the  benefit 
of  creditors  the  secretary  and  treasurer,  who  was  also  a  director,  con- 
tracied  with  agents  to  pay  a  commission  for  the  sale  of  the  corporation 
property,  the  contract  was  not  binding  on  the  corporation.  And  tbe 
fact  that  the  president  joined  tbe  assignee  in  a  petition  to  the  court  for 
leave  to  sell  the  property  to  the  purchasers  furnished  b>  the  agents 
was  not  a  ratification  of  the  contract  for  commission  where  .the  presi- 
dent and  other  officers  of  the  corporation  had  no  knowledge  of  the  con- 
tract made  with  the  secretary. 

Error  to  the  District  Court  of  Arapahoe  County. 

Defendants  in  error  claim  to  have  entered  into  a  contract 
with  plaintiff  in  error,  whereby  they  were  employed  by  the 


238  Extension  G.  M.  Co.  v.  Skinner.         [Jan.  T., 

latter  to  sell  its  mining  property,  by  the  terms  of  which  il 
was  provided  that  if  a  sale  was  effected,  they  were  to  receive 
a  specified  sam;  that  by  virtue  of  this  agreement,  they  ne< 
gotiated  a  sale  of  such  property,  upon  terms  and  conditiooF 
satisfactory  to  the  company.  To  enforce  their  demand  andei 
this  contract,  they  brought  this  action  in  the  court  below 
From  a  judgment  in  their  favor,. the  company  brings  the  case 
here  for  review  on  error. 

It  appears  that  the  defendant  company  is  a  corporation 
organized  under  the  laws  of  this  state;  that  by  its  articles  of 
incorporation,  the  management  of  its  affairs  is  under  the 
control  of  a  board  of  five  directors.  The  by-laws  of  the  com- 
pany provide  that  the  president  of  the  board  has  general 
charge  of  its  business.  The  duties  of  the  secretary  are  prac- 
tically of  a  clerical  nature,  and  those  of  its  treasurer  are  lim- 
ited to  the  custody  of  its  funds  and  the  keeping  of  accounts 
in  connection  therewith.  The  agreement  in  question  was 
made  with  Henry  M.  Fair,  who  was  then  a  member  of  the 
board  and  secretary  and  treasurer  of  the  company,  Previous 
to  this  arrangement,  the  company  had  made  a  general 
assignment  for  the  benefit  of  its  creditors,  and  the  title  to  all 
its  property  was  vested  in  an  assignee^  The  only  evidence 
tending  to  prove  that  Fair  was  authorized  to  enter  into  the 
contract  with  plaintiffs  for  the  company,  is  that  introduced 
in  their  behalf,  which  was  to  the  effect  that  he  represented 
to  them  that  he  was  secretary  of  the  company,  had  mining 
property  for  sale,  and  if  they  could  secure  a  buyer,  he  would 
pay  them  a  commission;  that  he  had  papers  relating  to  ship- 
ments of  ore  from  the  property,  which  he  was  endeavoring  to 
sell;  and  visited  the  mine  on  several  occasions. 

The  contract  of  sale  which  plaintiffs  claim  to  have  negoti- 
ated was  executed  by  the  assignee  of  the  company,  in  that 
capacity,  and  the  prospective  purchaser.  The  latter  was  ob- 
tained through  the  efforts  of  plaintiffs.  The  terms  and  con- 
uitious  of  this  contract  had  been  previously  approved  by  the 
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court.  The  president  and  secretary  of  the  company  signed 
the  petition  of  the  assignee  addressed  to  the  court  for  leave 
to  sell.  The  evidence  establishes  affirmatively  that  Fair  had 
no  authority  from  any  officer  of  the  company  or  its  board,  to 
enter  into  the  contract  in  question.  It  also  appears  that  at 
the  time  the  contract  of  sale  was  executed  no  officer  of  the 
company,  except  Fair,  had  any  knowledge  that  the  latter  had 
employed  plaintiffs  to  secure  a  purchaser,  or  had  agreed  to 
pay  them  a  commission  if  they  succeeded. 

Messrs.  Fblebb  &  Datton  for  plaintifiF  in  error, 
No  appearance  for  defendants  in  error. 
Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

The  contract  upon  which  plaintiffs  base  their  right  to  re- 
cover from  the  company  was  not  binding  on  the  latter  unless 
Fair  was  its  agent,  authorized  to  make  such  contract,  or  the 
company  ratified  this  act.  The  defendant  could  only  act 
through  its  lawfully  authorized  agents.  One  dealing  with  a 
corporation  is  bound  to  take  notice  of  the  extent  of  the 
authority  of  its  agents  and  officers  with  whom  he  contracts. 
17  Enc.  Law,  142.  According  to  the  articles  of  incorpora- 
tion and  by-laws  of  the  company,  the  board  of  directors  and 
president  were  the  only  officers  vested  with  the  general  man- 
agement of  its  affairs.  The  directors  could  only  act  as  a 
board,  and  not  individually.  Lockwood  v.  Thunder  Bay 
Boom  Co.,  42  Mich.  536;  Baldwin  v.  Canfield^  26  Minn.  43; 
Herrington  v.  District  Tuop.j  47  Iowa,  11. 

Hence,  the  individual  action  of  Fair,  although  a  member 
of  the  board,  did  not  bind  the  company.  As  secretary  and 
treasurer  he  had  no  authority  to  enter  into  the  contract  in 
question.  His  declarations  were  not  competent  to  prove  that 
he  was  authorized  to  make  such  contract  Union  Mining 
Co.  V.  Rocky  Mi.  Bank,  2  Colo.  565;  Columbia  Bank  v.  Rice^ 
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67  N.  W.  Eep.  165. 

There  was  no  other  evidence  tending  to  prove  that  he  was 
an  agent  of  the  company,  with  power  to  enter  into  the  agree* 
ment,  upon  which  plaintiffs  rely.  The  fact  that  the  assignee 
executed  the  agreement  for  the  sale  of  the  property  to  a 
prospective  purchaser  who.  had  been  secured  through  the 
efforts  of  plaintiffs,  or  that  the  president  of  the  company 
signed  the  petition  of  the  assignee  for  leave  to  enter  into 
this  contract,  would  not  be  a  ratification  of  the  unauthorized 
agreement  made  by  Fair  with  plaintiffs.  On  this  subject 
counsel  for  plaintiff  in  error,  in  their  brief  well  state:  "In 
order  to  constitute  ratification  of  an  unauthorised  act  the  act 
relied  on  as  such  ratification  must  be  performed  with  knowl- 
edge of  all  the  material  facts." 

The  consent  of  the  company  to  the  contract  executed  by 
the  assignee  was  without  knowledge  on  the  part  of  any  of  its 
officers  or  agents,  except  Fair,  that  the  latter  had  entered 
into  an  agreement  with  plaintiffs  to  pay  them  a  commission 
for  securing  a  purchaser,  so  this  act  of  the  company  did  not 
result  in  ratifying  the  act  of  Fair.  It  could  not  ratify  a  con- 
tract regarding  which  it  had  no  knowledge.  ColunAia  Bavk 
V,  RicBj  supra;  Nichols  v.Bruns^  37  N.W.Rep.  762;  Reynolds 
V.  Ferree,  86  111.  670;  Wheeler  v.  N.  W.  Sleigh  Co.,  39 
Fed.  Bep.  347;  Owings  v.  Hull,  9  Peters,  608;  11  Ourtis,  497. 

The  burden  of  proof  was  upon  the  plaintiffs  to  estaUiali 
that  the  contract  made  with  Fair  was  binding  upon  the  com- 
pany. The  evidence  upon  their  part  not  only  failed  to  prove 
such  a  contract,  but,  on  the  whole,  established  affirmatively 
that  the  company  was  not  bound  by  the  original  contract, 
and  that  it  was  not  ratified. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  Bemanded, 


1901.  ]        Ebbbvillb  v.  Leadvillk  T.  M.  &  D.  Co.  241 

[No.  4085.]  

'•  S8    241 

Ebbbvillb  v.  Thb  Lbadvillb  Tunnbling,  Mining         •^''*  ^^ 

AND  DbAINAGB  Oo. 

1.  pRAOnoK — Motion  vob  Changb  op  Judgb — Laoheb. 

A  motion  for  change  of  judge  in  the  trial  of  a  oauae  on  the  ground 
that  the  presiding  judge  is  disqualified  should  be  interposed  at  the 
earliest  opportunity.  Suoh  a  motion  made  after  the  action  had  been 
pending  for  nearly  five  years  and  a  demurrer  and  several  motions  had 
been  passed  on  by  the  presiding  judge,  and  after  the  issues  were  made 
up  and  the  case  was  set  for  trial  and  which  was  called  up  and  over- 
ruled on  the  day  set  for  trial  came  too  late  and  objections  to  the  ruling 
thereon  will  not  be  considered  on  appeal. 

2.  Plbadikg — LiMiTATioif — PATmo  Taxes. 

In  an  action  for  the  recovery  of  the  possession  of  real  estate  an 
answer  that  attempted  to  plead  the  statute  of  limitations  and  which 
alleged  that  defendant  had  been  in  possession  the  prescribed  length  of 
time,  and  had  paid  taxes,  but  failed  to  allege  that  all  taxes  legally 
assessed  against  the  premises  had  been  paid  was  insufficient  to  state  a 
defense  to  the  action. 

3.  Pubaoihg — Statute  of  Frauds— Spxoifio  Pbbfobmakcb^Possbei- 
bion  aud  lmpbovemb2n»  uvdeb  cohtraot  of  pubohasb. 

In  an  action  for  possession  of  real  estate  an  answer  which  attempts 
to  set  up  a  defense  under  a  contract  of  purchase  inhibited  by  the  stat- 
ute of  frauds,  on  the  ground  of  possession  and  improvements  made 
under  such  contract,  which  fails  to  allege  that  defendant  entered  into 
possession  of  the  premises  under  and  in  pursuance  of  such  contract,  or 
that  the  improvements  were  placed  thereon  in  furtherance  of  and  in 
relianoe  on  the  contract  is  insufficient  to  state  a  defense  to  the  action. 

4.  Pleadieo — ^Tbubts  and  Tbustebb. 

In  an  action  for  possession  where  defendant  attempted  to  defend 
on  the  ground  that  plaintiff  was  trustee  of  the  legal  title  for  defend<» 
ant's  benefit,  an  answer  which  alleges  a  contract  between  defendant 
and  another  party  whereby  defendant  withdrew  his  protest  to  a  patent 
applied  for  by  the  other  party  to  a  placer  claim  including  the  land  in 
oontroverqrof  which  defendant  was  at  the  time  an  actual  occupant  and 
in  consideration  of  which  defendant  was  to  have  a  deed  to  the  land  he 
occupied  as  soon  as  a  patent  issued  thereto,  but  which  fails  to  connect 
plaintiff  with  the  contract  or  to  charge  plaintiff  with  notice  thereof,  and 
shows  that  the  party  with  whom  the  contract  was  made  wbb  not 
the  patentee  of  the  land,  is  insufficient  to  state  a  defense  to  the  action. 
Vol.  28-10 
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5.      JUDGMVlfTB — SiaNATURE  OF  JUDOE.  , 

Where  a  degree  was  entered  ia  the  regular  official  judgment  or  de- 
cree book  and  certified  to  by  the  clerk  as  having  been  pronounced  by 
the  court,  it  was  not  necessary  to  its  validity  that  it  should  be  signed  bj 
the  presiding  j  udge . 

Error  to  the  District  Court  of  Lake  Courdy. 

Mr.  A.  J.  Stebling  for  plaintiff  in  error. 

Mr.  John  A.  Ewino,  Mr.  Chablbs  Cavendeb  and  Mr. 
Fbank  M.  Goddabd  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  coart. 

This  was  an  action  brought  by  defendant  in  error,  as  plaintiff 
below,  for  the  recovery  of  the  possession  of  real  property. 
By  agreement  of  parties,  the  trial  was  to  the  court  witbont 
a  jury.  Findings  and  judgment  were  in  favor  of  the  plain- 
tiff and  the  defendant  brings  the  case  here  for  review. 

A  large  number  of  errors  are  assigned,  not  all  of  which  are 
argued.  Only  those  are  determined  which  are  necessary  to 
the  disposition  of  the  present  controversy. 

1.  After  the  action  had  been  pending  for  nearly  five 
years,  and  a  demurrer  and  several  motions  had  been  passed 
on  by  the  presiding  judge  of  the  court  in  which  the  action 
was  instituted,  and  the  issues  were  made  up,  and  the  case  by 
agreement  of  parties  had  been  set  for  trial,  defendant  made 
a  motion,  which  was  called  up  and  overruled  on  the  day 
set  for  trial,  for  a  change  of  judge  on  the  ground  that  the 
presiding  judge  was  disqualified  to  try  the  cause.  We  shall 
not  consider  the  ground  of  objection  to  this  ruling.  An  ap- 
plication of  this  sort  should  be  interposed  at  the  earlieat 
opportunity.     It  came  entirely  too  late  here. 

2.  Plaintiff's  demurrer  to  the  second  defense  of  the  an- 
swer was  sustained,  and  defendant  insists  that  such  ruling 
was  erroneous.     It  is  not  easy   with  accuracy  to  ascertain 
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just  what  defendant  had  in  mind  in  framing  this  defense. 
There  are  commingled  in  one  statement  some  elements  of 
three  separate  defenses:  (1)  title  based  on  possession  and 
payment  of  taxes  nnder  the  statute  of  limitations;  (2)  a  con- 
tract of  purchase  by  defendant  which,  though  within  the  inhi- 
bition of  the  statute  of  frauds,  was  saved  by  part  performance; 
(3)  an  equitable  defense  predicated  on  certain  facts  which 
constitute  the  plaintiff  a  trustee,  and  defendant  the  cestui 
'que  trust,  of  the  property  in  dispute. 

The  demurrer  might  have  been  sustained  upon  one  of  the 
grounds  alleged  therein,  that  the  defense  was  ambiguous, 
unintelligible,  and  uncertain;  but  for  a  more  satisfactory 
reason  the  ruling  below  may  be  upheld.  Neither  of  the  at- 
tempted defenses  is  good  as  a  defense  to  the  action.  The 
first  was  that  plaintiff  had  been  in  possession  of  the  premi- 
ses during  the  time  prescribed  by  our  statute  of  limitations, 
and  had  paid  taxes  thereon.  Irrespective  of  other  defects 
that  might  be  noted,  there  is  no  averment,  as  the  statute  re- 
quires, that  all  taxes  legally  assessed  against  the  premises 
had  been  paid. 

As  to  that  portion  of  the  pleading  in  which  apparently  the 
defendant  relied  upon  a  contract  of  purchase,  there  is  noth- 
ing pleaded  that  tends  to  bind  the  plaintiff.  Besides,  there 
is  no  averment  that  defendant  entered  into  possession  of  the 
premises  under  and  in  pursuance  of  the  alleged  contract,  or 
that  the  improvements  which  he  says  were  placed  upon  the 
premises  were  done  in  furtherance  of,  and  in  reliance,  upon, 
it.  Among  other  things,  it  must  appear  that  the  party,  re- 
lying upon  such  contract  and  possession,  as  a  matter  of  fact 
entered  into  possession  in  pursuance  of  the  antecedent  con- 
tract. It  appears  here  that,  at  the  time  the  contract  was 
made,  defendant  was  in  actual  possession  of  the  premises, 
and  did  not  take  possession  or  make  improvements  in  pur- 
suance of  the  contract.  Von  Trotha  v.  Bamberger,  15  Oolo. 
1;  3  Pomeroy's  Eq.  Jurisp.,  §  1409;  Brown   on   Statute  of 
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Frauds  (5tb  ed.)  §  476;  Pickerell  v.  Moras  et.  aZ.,  9711k 
220;  Wiseman  et  al.  v.  Lucksinger,  84  N.  Y.  31,  43. 

The  defense  that  plaintiff  is  the  trostee  of  the  legal  title 
for  the  benefit  of  defendant  is  not  well  pleaded;  but  if  it 
were,  the  evidence  in  the  record  does  not  support  it.  De- 
fendant, it  seems,  attempted  to  plead  that  one  Searl,  who  had 
filed  apon  a  tract  of  land  as  the  Alice  placer  claim,  was  un- 
able to  obtain  a  patent  on  account  of  the  protests  of  defend- 
ant and  others  who  were  in  the  actual  occupancy  of  portions  * 
of  the  ground  included  within  the  limits  of  the  placer  loca- 
tion. Searl  agreed  with  protestants  that,  if  they  would 
withdraw  their  protests,  he  would,  as  soon  as  patent  was 
issued,  convey  to  them  respectively  the  portions  of  the  graat 
they  were  then  occupying.  There  is  no  proper  averment 
that  connects  plaintiff  with  such  contract,  or  charges  him 
with  notice.  And  it  further  appears  that  the  person  with 
whom  the  defendant  alleges  such  a  contract  was  made  was 
not  the  patentee  at  all,  and  there  is  no  allegation  in  the 
pleading,  and  nothing  in  the  evidence,  to  connect  plantiff 
with  the  person  who  entered  into  such  contract  with  de- 
fendant. 

3.  In  deraigning  title  plaintiff  relied  upon  a  deed  made 
by  a  court  commissioner  whose  authority  was  derived  from  a 
decree  of  the  district  court  of  Lake  county  rendered  in  a 
cause  therein  pending.  The  decree  upon  its  face  is  regular, 
and  shows  that  the  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties  to  the  action  and  power  to  render 
the  particular  judgment  in  that  case.  Defendant  objected 
to  the  deed,  and  the  decree  upon  which  it  is  based,  upon  the 
ground  that  the  decree  in  question  was  beyond  the  jurisdic- 
tion of  the  court.  The  objection  is  untenable.  There  was 
no  evidence  before  the  court  to  impeach  the  regularity  of  the 
decree  upon  which  the  commissioner's  deed  was  predicated, 
or  that  showed  want  of  jurisdiction.  Counsel  in  argument 
mentions  certain  alleged  jurisdictional  defects,  but  we  are 
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unable  to  find  in  the  record  any  foundation  for  the  objec- 
tion. 

4.  It  is  said,  also,  that  the  decree  in  question  is  void  be- 
cause it  was  not  signed  by  the  presiding  judge  of  the  court. 
If  the  objection  is  one  that  plaintiff  in  error  can  raise  here,  it 
is  not  good.  There  is  no  requirement  of  our  code  that  a 
judgment  or  decree  shall  be  signed  by  the  judge.  This  de- 
cree was  entered  in  the  regular  official  judgment  or  decree 
book  and  certified  to  by  the  clerk  as  having  been  pronounced 
by  the  court.     That  is  sufficient. 

There  are  various  objections  made  to  the  admission  and 
rejection  of  evidence;  but  in  view  of  our  holding  that  the 
demurrer  to  the  second  defense  of  the  answer  was  properly 
sustained,  these  rulings  of  the  court  were  proper.  At  least, 
defendant  is  not  in  a  position  to  gainsay  them. 

Perceiving  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  is  affirmed. 

Affirmed, 


[No.  40&8.1 

MoNevins  v.  McNevins. 

Practice — Authobity  ov  County  Jodgb  to  Act  ab  Clbrk — Summons. 

A  county  judge  may  elect  to  perform  the  duties  of  clerk  of  his 
court  and  when  he  does  so  elect  is  authorized  to  issue  and  sign  all 
processes  from  his  court.  But  when  a  clerk  has  been  appointed  by  a 
county  judge,  so  long  as  the  appointment  is  not  revoked,  the  clerk  or 
his  deputy  alone  has  power  to  discharge  the  clerical  duties  of  the  office, 
aod  a  summons  issued  and  signed  by  the  judge  is  void  notwithstand- 
ing the  disqualification  of  the  clerk  to  act  on  account  of  absence  or 
sickness. 

Error  to  the  County  Court  of  Ghilpin  County] 
Mr.  W.  0.  PuLLEBTON  for  piaintiflp  in  error. 
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No  appearance  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  is  an  action  for  divorce  in  which  there  was  a  decree  for 
the  plantifiF.  The  defendant  appeared  specially  by  her  attor- 
ney, and  moved  the  court  to  quash  the  summons  upon  the 
ground  that  the  writ  served  upon  her  was  issud  by  the  judge 
of  the  court  under  his  hand  and  seal,  at  a  time  when  there 
was  a  duly  appointed,  qualified,  and  acting  clerk  of  the  court 
The  motion  was  overruled,  whereupon  the  defendant, 
by  her  counsel,  elected  to  stand  by  her  motion,  and  withdrew 
from  further  participation  in  the  case.  The  action  then 
proceeded  to  a  trial  before  the  court  and  jury,  and  a  verdict 
in  favor  of  the  plantifF  was  returned  upon  which  the  decree 
of  divorce  was  based. 

The  only  assignment  of  error  is  that  the  court  erred  in  re- 
fusing to  quash  the  summons.  In  Denver^  So,  Park  & 
Pacific  Ry.  Co.  v.  Woodward,  4  Colo,  1,  in  considering  cer- 
tain statutes  substantially  like  the  one  here  involved,  it  was 
held  that  it  was  the  intention  of  the  law  then  in  force  that 
'*the  probate  judge  should  teste  and  sign  process  only  when 
he  elects  to  perform  the  duties  which  would  otherwise 
devolve  upon  the  clerk,  and  that  in  all  other  cases  process 
shall  be  tested  and  be  signed  by  and  in  the  name  of  the 
clerk".  The  statute  governing  the  question  in  this  case  is 
section  1081  Mills  Ann.  Stats,  (Gen.  Stats.  1883,  sec.  495 
and  reads  as  follows: 

'^The  judges  of  the  said  county  courts  may  each  appoint  a 
clerk,  whose  powers  and  duties  shall  be  similar  to  the  powers 
and  duties  of  the  clerks  of  the  district  courts,  and  he  shall 
receive  such  fees  and  compensation  as  now  or  hereafter  may 
be  provided  by  law.  Or  if  any  of  the  said  judges  prefer  so  to 
do  they  may  elect  to  perform  the  duties  of  clerk,  and  receive 
the  compensation  and  fees  therefor,   and   in  such   cases  all 
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processes  issued  from  said  court  shall  be  issued  by  and  in 
the  name  of  the  judge  thereof,  and  under  the  seal  of  said 
court." 

In  this  case  it  clearly  appears  that  the  county  court  had 
previously  appointed  a  clerk  who,  at  the  time,  was  qualified 
to  issue  all  process.  As  there  is  no  appearance  for  defen- 
dant in  error,  we  are  not  advised  concerning  the  reason  the 
court  gave  for  its  ruling.  From  a  recital  found  in  the  record 
it  would  appear  that  the  ground  was  that  the  clerk  was  dis- 
qualified to  act  on  account  of  absence  and  sickness.  Obvi- 
ously, it  was  supposed  that  the  court,  after  the  appointment 
and  qualification  of  a  clerk,  might  ignore  the  clerk  and  per- 
form  the  duties  which  devolve  upon  that  official. 

The  meaning  of  the  statute,  however,  is  that  whenever  a 
clerk  is  appointed,  so  long  as  his  appointment  is  not  vacated, 
he,  and  he  alone,  or  he,  by  his  deputy,  should  issue  and  sign 
process.  The  election  referred  to  in  the  statute  means  an 
election  upon  the  part  of  the  judge  to  do  without  the  service 
of  the  clerk  altogether  and  perform  such  duties  himself. 
But  when  the  judge  once  appoints  a  clerk,  this  is  an  elec- 
tion by  him  not  to  perform  clerical  duties.  And  while  the 
court  may  dispense  with  the  services  of  the  clerk  and  revoke 
the  appointment,  and  then  resume  the  power  to  perform 
clerical  duties,  yet  so  long  as  the  appointment  of  the  clerk, 
once  made,  is  not  revoked,  the  latter  offical  alone,  or  by  his 
deputy,  has  power  to  discharge  the  clerical  duties  of  the 
office. 

The  summons  in  this  case,having  been  signed  and  attested 
by  an  unauthorized  person,  is  not  a  legal  writ.  It  is  void 
and  the  service  of  the  same  upon  the  defendant  gave  the 
court  no  jurisdiction  over  her  person.  The  judgment  is 
reversed  and  the  cause  remanded  with  directions  to  the  county 
court  to  vacate  its  decree  and  enter  an  order  quashing  the 
summons. 

Beveraed, 


'1 
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[No.  4088.] 

Jos^ET  V.  Thb  Atchison,  Topeka  &  Santa  Fe  Railway  Ck). 

Appsllatb  Pbaotiok— Jubisdiotion  op  Sufbbmb  Court— NoH-stnT. 

The  supreme  court  has  do  appellate  juriadiction  to  review  a  judg- 
ment of  non-Buit,  where  there  is  no  money  judgment,  and  where  the 
action  does  not  relate  to  or  involve  a  freehold  or  franchise,  nor  involve 
a  constitutional  question. 

Appeal  from  the  District  Court  of  El  Paso  County, 
Messrs.  Vanatta  &  Mastbbson  for  appellant. 

Mr.  Ghas.  E.  Oast,  Mr.  Henbt  A.  Dubbs  and  Mr.  Hobaoe 
Q.  LuNT  for  appellee. 

Ohibf  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  appellant  in  the  district  court 
of  El  Paso  connty  to  recover  from  appellee  $10,000,  which 
he  claims  as  damages  resulting  to  him  on  account  of  his 
ejection  from  one  of  its  passenger  trains.  At  the  close  of 
plantiflPs  evidence  a  motion  for  judgment  as  of  non-suit  ¥ra8 
made  by  defendant  and  sustained  by  the  court,  and  the  action 
was  thereupon  dismissed.  From  that  judgment  appellant 
has  appealed  to  this  court.  Appellee  has  filed  a  motion  here 
to  dismiss  the  appeal  on  the  ground  that  there  is  no  juris- 
diction in  this  court  to  entertain  it. 

The  action  in  no  wise  relates  to,  or  involves,  a  free- hold  or 
franchise,  nor  is  there  any  constutional  question  involved, 
and  there  is  no  money  judgment.  In  these  circumstances, 
under  repeated  decisions  of  this  court,  we  are  without  juris- 
diction to  review  the  judgment.  THmerman  r.  So.  Denver 
Real  Estate  Co.  20  Colo.  147;  Conley  v.  Boyvin,  25  Colo. 
498;  First  Nat  Bank  of  Denver  v.  Follett,    27    Colo.    512. 

The  appeal  should  be  dismissed  for  want  of  jurisdiction, 
and  it  is  so  ordered. 

Appeal  dismissed. 
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[No.  4195.] 

The  People  ex  bel.  the  Colobapo  Bab  Assooiation  v. 

Michael  B.  Waldbon. 

Attobnbtb  at  Law — Disbarment— Misappropriatioic  ov  Monxy. 

In  a  disbarment  proceeding  against  an  attorney  at  law  for  appro- 
priating to  his  own  use  money  received  to  be  loaned  for  the  benefit  of 
hia  client,  the  youth  and  inexperience  of  respondent  is  no  defense. 
Neither  is  it  a  defense  that  since  the  wrong  was  done  he  has  repaid  to 
his  client  the  larger  part  of  the  deficit. 

Original  Proceeding  in  Disbarment. 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvik  E. 
Reed  assistant  attorney  general,  and  Mr.  Geoboe  Z.  Dimmitt 
for  petitioner. 

Mr.  O.  H.  PiEBGE  for  respondent. 
Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  information,  filed  by  the  attorney  general  at  the  in- 
stance of  The  Colorado  Bar  Association,  charges  the  respon- 
dent, an  attorney  of  this  court,  with  several  acts  of  professional 
misconduct  for  which  his  disbarment  is  asked. 

Ajb  to  the  second  cause  of  complaint  therein  set  forth,  we 
are  inclined  to  the  view  that  it  is  not  established  by  thalf  clear 
and  satisfactory  proof  which  should  be  required  in  case  of 
this  kind.  We  shall,  therefore,  ignore  it. 

In  the  first  cause  of  complaint  the  respondent  is  charged 
with  having  appropriated  to  his  own  use  about  $350  left  with 
him  by  a  client  to  be  loaned  for  the  benefit  of  the  latter.  The 
testimony  concerning  some  of  the  minor  features  is  conflict- 
ing;  but  the  respondent  himself  admits  the  misappropriation 
of  at  least  $40  or  $50  of  this  money;  and  there  is  strong 
testimony  that  this  amount  is  not  the  extent  of  the  conver- 
bion. 


250  The  People  v.  Waldbon.  [Jan.  T., 

By  way  of  extenuation  or  mitigation  respondent  pleads 
his  inexperience  and  youth  at  the  time  this  unfortunate  tran- 
saction occurred,  and  that  since  the  wrong  was  done,  he  has 
repaid  to  his  client  the  larger  part  of  the  deficit,  but  when 
the  testimony  was  being  taken  not  all  had  been  repaid.  He 
had  then  been  admitted  to  the  bar  only  a  few  weeks,  and  was 
twenty- three  years  of  age.  For  some  purposes  such  consid- 
erations might  have  some  weight,  but  not  in  a  disbarment 
proceeding  under  our  statute.  A  lawyer  should  be  actuated 
by  the  most  delicate  sense  of  honor,  and  in  his  dealings  with 
clients  his  professional  obligations  should  be  scrupulously 
observed.  Even  an  inexperienced  person,  at  the  time  of 
admission  as  a  member  of  the  legal  profession,  ought  to  know 
that  it  is  wrong  to  appropriate  to  his  own  use  money  belong- 
ing to  others; 

We  shall  not  discuss  in  detail  the  voluminous  testimony, 
for  respondent's  own  admission  relieves  us  of  the  necessity 
of  passing  upon  any  questions  of  conflict  in  the  evidence. 

The  necessity  of  purifying  the  profession  by  eliminating 
unworthy  members,  and  enforceing  a  strict  rule  to  which 
members  of  the  bar  must  conform,  as  well  as  our  duty  to 
protect  the  public  against  officers  of  this  court  in  whom  they 
have  a  right  to  rely,  and  with  whom  they  must  confide  great 
interests,-leaves  us  nothing  to  do  but  to  strike  from  the  rolls 
of  this  court  the  name  of  respondent  as  an  attorney.  The 
rule  to  show  cause,  heretofore  granted,  is  therefore  made 
absolute,  and  the  proper  order  carrying  out  this  judgment  is 
hereby  entered. 


J 
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[No.  4211.] 

The    Amanda    Gold    Mining    and    Milling    Co.  v.  The 
People's  Mining  and  Milling  Co.  et  al. 

1 .       CONTRAOTS — A LTEBN ATIVE—  Pkk ALTY — SPECIFIC  PbRFORMAIVCE. 

Where  a  contract  stipulates  for  one  of  two  things  in  the  alterna- 
tive, as  for  the  conveyance  of  land  or  the  payment  of  a  certain  sum  of 
money  in  lieu  thereof,  equity  will  not  interfere  to  decree  a  specific  per- 
formance but  will  leave  the  injured  party  to  his  remedy  of  damages  ut 
law.  But  where  a  contract  stipulates  for  the  conveyance  of  land  and 
adds  a  penalty  for  the  purpose  of  securing  its  performance,  if  the  con- 
tract is  one  that  otherwise  calls  for  its  interposition,  equity  will  compel 
a  specific  performance. 

2.     Samb. 

Where  a  contract  to  convey  land  adds  a  provision  to  pay  a  certain 
sum  in  case  of  failure  to  convey,  in  case  of  doubt  as  to  whether  the 
sum  BO  fixed  is  a  penalty  or  liquidated  damage?,  courts  lean  toward 
the  former. 

3.       COKTRACTS — AlTBBNATIVB — ELECTION — SPECIFIC  PERFORM ANCE. 

Where  a  contract  to  convey  land  or,  in  case  of  failure,  to  pay  a 
certain  sum  of  mondy  is  susceptible  of  the  construction  that  it  is  in 
the  alternative,  giving  the  promisor  the  option  to  convey  or  pay  as  he 
chooses,  if  the  time  lapses  within  which  he  agrees  to  do  the  one  or  the 
other,  the  right  of  election  shifts  to  the  promisee,  and  he  may  sue  for 
the  one  or  the  other  as  he  sees  fit. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  Samuel  H.  Kinsley  and  Mr.  J.  M.  Hawkins  for 
appellant. 

Mr.  John  P.  Bbogkwat,  Messrs.  Ullebt  &  Young  and 
Mr.  G.  Q.  Richmond  for  appellees. 

Chiep  Justice  Campbell  delivered  the  opinion  of  the  court. 

Of  the  Amanda  and  the  Bogart  conflicting  lode  mining 
claims,  situate  in  Cripple  Creek  mining  district,  the  former 
was  the  senior  location.     Application   for   a  patent  of  the 
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Bogart  was  first  made,  to  which  a  protest  was  filed  by  the 
owners  of  the  rival  claim.  The  owners  of  both  locations, 
being  "desirous  of  settling  the  differences  amicably  and 
without  litigation;  and  giving  to  the  owners  of  each  claim 
their  respective  rights",  on  September  30,  1892  entered  into 
an  agreement  whereby  the  protest  was  withdrawn.  In  con- 
sideration whereof,  the  parties  of  the  first  part  (owners  of 
the  Bogart)  agreed  within  ten  days  after  the  issuance  of  the 
patent  therefor  "to  convey  to  said  second  parties  (owners  of 
the  Amanda)  in  equal  proportion,  or  jointly,  as  they  prefer, 
the  surface  ground  included  within  the  conflict,  «  «  * 
saving,  excluding  and  excepting  from  said  deed  so  to  be 
made  the  Bogart  vein,  lode,  ledge  or  deposit  wherever  the 
same  may  be  found  to  cross  or  pass  through  the  conflicting 
surface,  and  the  conveyances  so  to  be  drawn  shall  protect 
this  right  in  first  parties,  their  grantees  and  assigns,  as  they 
shall  be  advised  by  counsel  to  be  legal." 

Immediately  succeeding  the  foregoing  language  of  the 
contract  was  the  following: 

"It  is  agreed  and  understood  that  first  parties  failing  to 
make  the  conveyance  to  said  second  parties  as  aforesaid,  first 
parties  will  forfeit  and  pay  to  second  parties  the  sum  of  one 
thousand  ($1,000)  dollars  in  lieu  of  said  conveyance,  and  in 
full  satisfaction  thereof  and  of  this  agreement." 

Defendants,  the  present  owners  of  the  Bogart  lode,  refusing 
to  do  either  of  those  things,  the  plaintiff  (grantee  of  the 
original  owners  of  the  Amanda  lode  and  of  their  rights  under 
the  contract)  brought  this  action  on  June  26, 1897,  to  compel 
them  to  make  such  conveyance.  The  answer  was  filed  October 
25,  1897,  in  which  defendants  deny  the  assignment  to  the 
plaintiff  by  the  original  owners  of  the  Bogart  claim  ci  their 
rights  under  the  contract,  or  that  any  demand  for  the  convey- 
ance was  made  upon  them,  or  that  plaintiff  expended  in 
developing  and  improving  the  tract  of  land  in  controversy 
any  sum  of  money,  as  alleged  in  the  complaint.     By  failing 
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to  deny,  they  admitted,  the  execution  of  the  contract  and  their 
failure  to  comply  with  its  terms.  They  controverted  the 
right  of  plaintiif  to  any  relief,  but  did  not  assert  their  option 

to  pay. 

March  30,  1898  defendants  tendered  in  open  court  the  sum- 
of  $1,005,  as  the  forfeit(and  interest)  provided  for  in  the  con- 
tract, allegincr,  as  a  reason  for  not  paying  it  within  the  time 
therein  specified,  that  they  did  not  know  to  whom  it  was 
payable,  since  divers  persons  were  claiming  it.  They  asked 
that  upon  this  tender  they  be  discharged  from  further  liabil. 
ity  under  the  contract. 

The  only  testimony  introduced  in  the  trial  was  that  pro- 
duced by  the  plaintiff,  and  the  necessary  facts  which  enti- 
tled it  to  some  relief  under  the  contract  were  clearly  estab* 
lished. 

The  patent  was  issued  October  18, 1894.  After  the  expir- 
ation of  ten  days  from  that  time,  numerous  requests  were 
made  by  plaintiff  of  defendants  either  to  convey  or  pay 
the  forfeit,  but  they  failed  to  do  either,  giving  as  an  excuse 
that  the  patent  had  not  issued  when  demand  was  made;  and 
when  defendants  neglected  to  perform  either  provision,  plain- 
tiff manifested  its  election  by  repeatedly  asking  for  the  con- 
veyance. After  waiting  for  more  than  two  years  after  the 
patent  was  issued,  this  action  was  begun. 

It  is  the  position  of  plaintiff  that,  taking  the  contract  as  a 
whole,  the  essential  thing  intended  by  the  parties  was  the 
conveyance  by  the  defendants  of  the  ground  in  controversy, 
and  that  the  agreement  to  pay  one  thousand  dollars,  if  they 
failed  to  convey,  was  in  the  nature  of  a  penalty  to  insure 
the  performance  of  that  covenant.  The  position  of  defendants 
is  that  the  contract,  fairly  construed,  is  in  the  alternative, 
and  gave  to  them  the  option  either  to  make  the  conveyance, 
or,if  they  chose  otherwise,  to  pay  the  $1,000  and  be  discharged 
of  any  further  obligation  under  the  contract.  In  other  words, 
the  clause  providing  for  the  payment  of  the  fixed  sum  of 
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$1,000  is  by  the  plaintiff  said  to  be  a  penalty,  and  by  the 
defendant  liquidated  damages.  The  general  rule  being  that 
in  the  former  case  equity  will,  and  in  the  latter  will  not, 
decree  specific  performance. 

1.  As  stated  by  Mr.  WatermHn  in  his  work  on  Specific 
Performance  of  Contracts  at  section  23:  "If  the  agreement 
be  construed  as  giving  to  the  party  the  option  to  do  the  act 
or  pay  a  certain  sum,  equity  will  not  interfere.''  It  leaves 
the  other  party  to  whom  the  promise  is  made  to  his  Bction 
at  law.  In  determining  the  question,  however,  the  court 
looks  to  the  entire  agreement,  and  not  merely  to  the  language 
expressing  the  sum.  It  may  thus  ascertain  the  real  intention 
of  the  parties;  and  if  it  clearly  appears  that  the  contract  is 
to  perform  one  of  the  alternatives,  this  will  be  specifically 
enforced  notwithstanding  the  contract  be  alternative  in  its 
form.  But  where  the  contract  stipulates  for  one  of  two 
things  in  the  alternative,  the  doing  of  a  certain  act  or  the 
payment  of  a  certain  sum  of  money  in  lieu  thereof,  as  already 
stated,  "equity  will  not  interfere  to  decree  a  specific  perfor- 
mance of  the  first  alternative,  but  will  leave  the  injured  party 
to  his  remedy  of  damages  at  law."  1  Pomeroy's  Eq.Jurisp. 
(2d  ed.)  §447;  Fry  on  Specific  Performance  of  Contracts,  § 
66  et  seq. 

Yet  where  a  person  has  agreed  to  do  a  certain  act  and  has 
added  a  penalty  for  the  purpose  of  securing  its  performance, 
if  the  contract  is  otherwise  one  which  calls  for  its  interposi- 
tion, equity  will  compel  the  party  specifically  to  perform. 
Pomeroy  on  Specific  Perf.  of  Contracts  (2d  ed.)§50and  notes. 

It  is  said  by  defendants  that  whea  plaintiff  and  its  grantors 
made  a  demand  upon  the  defendants  for  a  conveyance,  or,  in 
lieu  thereof,  payment  of  the  fixed  sum  of  $1,000,  a  construc- 
tion of  the  contract  was  thereby  given  which  involves  a 
recognition  that  it  was  one  in  the  alternative  giving  to  defen- 
dants the  right  to  pay  the  money  in  lieu  of  making  the  con- 
veyance. 
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On  the  other  hand,  plaintifiF  insists,  as  the  evidence  estab- 
lishes, that  the  plaintifiF  and  its  grantors  have,  since  the 
making  of  the  contract,  been  in  possession  of  the  territory  in 
conflict  with  the  knowledge  of  defendants,  and  have  made 
valuable  improvements  and  expended  the  sum  of  about  $900 
in  developing  the  same  as  a  mining  claim;  and  that  these  acts 
of  the  plaintifiF  and  its  grantors,  acquiesced  in  by  defendants, 
show  that  the  parties  to  the  contract  themselves  intended  the 
conveyance  as  the  real  thing,  and  the  insertion  in  the  writing 
of  the  clause  as  to  payment  was  merely  a  security  for  the 
performance  of  the  chief  thing  therein  embodied. 

We  think  it  true  that  there  were  certain  acts  of  the  plain- 
tifiF tending  to  a  recognition  of  defendants'  construction  of 
the  contract;  and  it  is  equally  true  that  defendants  recogniz- 
ed and  admitted  the  construction  contended  for  by  plaintifiF. 
We  are  inclined  to  hold,  though  not  positively  so  deciding, 
since  the  parties  made  this  arrangement  to  get  a  patent,  for 
their  mutual  convenience,  and  to  save  litigation  and  expense, 
that  the  principal  thing  they  had  in  view  was  the  conveyance 
by  the  defendants,  and  that  the  provision  for  payment  by 
them  of  a  certain  sum,  in  lieu  of  their  failure  to  convey,  was 
inserted  as  a  penalty  for  the  faithful  performance  of  their 
covenant  to  do  that  principal  thing,  and  not  as  liquidated 
damages  for  its  breach.  In  case  of  doubt  whether  a  sum  so 
fixed  is  a  penalty  or  liq^uidated  damages,  courts  lean  toward 
the  former.  Turch  v.  Mining  Co,  8  Colo.  113;  O^Keefev, 
Dyer,  20  Mont.  477. 

But  if  the  contract  is  susceptible  of  the  construction,  as 
defendants  contend,  that  it  is  in  the  alternative,  a  mere  op- 
tional contract  vesting  in  them  the  right  to  convey  or  pay,  as 
they  chose,  yet,  when  the  time  elapsed  in  which  they  agreed 
to  do  the  one  or  the  other — the  time  for  doing  each  being 
the  same — the  right  of  election  shifted  to  the  promisees,  and 
they  and  their  grantee  might  sue  for  the  one  or  the  other, 
as  they  saw  fit.     Having  made  demand  upon  the  defendants 


2o6         Campbell  y.  The  Los  Angeles  G.  M.  Co.  [Jan.T., 

to  comply  witb  either  alternative,  and  the  defendants  having 
neglected  for  more  than  two  years  thereafter  to  exercise  their 
option,  the  plaintiff  might,  as  it  has  done  in  this  case,  elect 
to  take  the  conveyance,  and  sue  to  enforce  the  execution  of 
the  provision  relating  thereto.  Sugden  on  Vendors,  216; 
1  Bishop  on  Contracts.  §  785, 1435  and  cases  cited;  Choice  v. 
Moseley,  19  Amer.Dec.  661;  7  Am.  &  Eng.  Enc.  of  law  (2d 
ed.)  125  and  notes;  Norria  v.  HarriSy  15  Cal.  226;  22  Am. 
&  Eng.  Enc.  of  Law  (Ist  ed)  915,  970,  992  and  notes. 

After  defendants  thus  neglected  to  exercise  their  option  to 
pay  the  money  rather  than  execute  the  conveyance,  it  would 
be  inequitable  to  compel  the  plaintiff  who,  because  of  such 
failure,  was  obliged  to  bring  suit  to  compel  defendants  to 
comply  with  the  contract,  to  accept  the  payment  of  money 
when  it  elected  to  ask  for  a  conveyance. 

The  judgment  of  the  district  court  being  in  conflict  with 
this  conclusion,  it  is  reversed  and  the  cause  remanded  with 
instructions  to  the  district  court  to  vacate  its  judgment  here- 
tofore entered  dismissing  the  action,  and  to  enter  a  decree 
requiring  the  defendant  Mining  Company  (in  which  the  title 
now  seems  to  rest)  to  convey  by  good  and  proper  deed  of 
conveyance  the  land  in  conflict  between  the  two  claims  de- 
scribed in  the  agreement  set  out  in  the  complaint,  and  as 
therein  provided,  and  to  permit  defendants  to  withdraw  the 
money  heretofore  deposited  in  court. 

Bei>er$ed. 


[No.  4060.] 
Campbell  v.  Thb  Los  Angblbs  Gold  Mine  Oo. 

Mbohanios'  Lienb— Attobneys'  Fbeb — Ck)ir8TiTunoNAL  Law. 

That  part  of  the  Mechanics'  lien  act  (Session  Laws  1893,  p.  325  sec- 
tion 18)  which  provides  for  attorneys'  fees  to  be  taxed  as  costs  in  all 
suits  for  foreclosure  in  case  plaintiff  obtains  a  judgment  is  unoonstittt* 
tional  and  void. 
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Error  to  the  Court  of  Appeals, 

Messrs.  Thompson  &  Thompson,  Mr.  G.  J.  Pbbkins  and 
Mr.  F.  E.  Gbegg  for  plaintiff  in  error. 

Messrs.  Cabpbnteb  &  McBibd  for  defendant  in  error. 

Per  Curiam, — On  the  merits,  the  sole  question  in  this  case 
relates  to  the  validity  of  that  part  of  the  section  of  the  Lien 
Act  which  provides  that  in  all  suits  for  the  forclosure  of  a 
mechanics'  lien,  in  case  plaintiff  obtains  a  judgment,  attor- 
neys' fees  shall  be  taxed  as  costs.  Sec.  18,  p.  325,  Session 
Laws  1893.  The  conrt  of  appeals  in  this  case — Los  Angeles 
Oold  Mining  Co,  v.  Campbell,  13  Oolo.  App.,  1;  56  Pac.  Rep. 
246,  held  that  such  provision  was  unconstutional.  Since  that 
opinion  was  handed  down,  this  court,  in  the  case  of  Davidson 
V.  Jennings,  27  Oolo.,  187;  60  Pac.  Rep.  354,  has  reached  the 
same  conclusion.  The  constitutionality  of  the  portion  of  the 
act  in  question  is,  therefore,  no  longer  a  debatable  question; 
and  as  no  other  is  involved  which  gives  this  court  jurisdiction 
the  writ  of  error  must  be  dismissed  for  want  of  jurisdiction, 
and  it  is  so  ordered. 

Writ  dismissed. 


[So.  4056.] 

In  be  Estate  and  Guabdianship  of  Babkeb  et  al. 

Appellatb  Praotioe— Dismissal— Failure  to  File  Abstracts.  i 

Where  a  cause  is  docketed  in  the  supreme  court  and  the  appellant 
or  plaintiff  in  error  fails  to  file  any  abstract  of  the  record  or  briefs 
within  the  time  prescribed  by  the  rules,  the  court  may  of  its  on  motion 
Hianfiim  the  cause  without  notice. 

Messrs.  Iyes  &  Houston  and  Messrs.  Adams  &  Adams  for 
plaintiff  in  error. 
Vol.  28-11. 
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Per  Curiam, — This  cause  was  docketed  in  this  conrt  on 
April  22,  1899,  since  which  time  no  order  of  progress  has 
been  made.  There  has  been  no  compliance  by  plaintiff  in 
error  with  the  rules  relating  to  time  of  filing  abstract  of 
record  and  briefs,  and  for  such  failure  and  neglect  the  rules 
provide  that  the  court,  of  its  own  motion,  may  dismiss  the 
writ  of  error  without  notice.  An  order  to  that  effect  is 
therefore  made. 

Writ  of  error  dismissed. 


[No.  4U7.] 

The  People  ex  bel.The  Colobado  Bab  Assooiatign  y.  A.W. 

Sindlingeb. 

Attornkyb  at  Law — Disbarment. 

For  obtaining  money  under  false  pretenses;  taking  advantage  of 
those  who  employed  him  in  his  professional  capacity  to  defraud  them 
of  money  which  came  into  his  hands  by  virtue  of  such  employment; 
and  making  misrepresentations  to  a  client  for  the  purpose  of  inducing 
him  to  advance  money  which  he  appropriated  to  his  own  use,  the  re- 
spondent is  disbarred. 

Original  Proceeding  in  Disbarment. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  E. 
Beed,  assistant  attorney  general,  and  Mr.  Ohables  W. 
Eyebett  for  petitioner. 

Mr.  A.  W.  Sindlingeb,  pro  se. 

Per  Curiam. — Respondent  is  an  attorney  at  law,  duly  ad- 
mitted to  practice  in  this  state.  The  object  of  this  proceed- 
ing is  to  disbar  him.  The  information  upon  which  it  is 
based  consists  of  five  specifications,  which  are,  in  substance, 
aa  follows: 

1.  That  in  June,  1897,  he  presented  to  one  John  Easter 
a  check  on  the  Victor  Banking  Company,  purporting   to  be 
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drawn  by  J.  M.  Miles,  which  he  induced  Easter  to  cash; 
that  the  check  was  made  out  by  respondent,  was  fictitious 
and  drawn  for  the  purpose  of  fraudulently  obtaining  money 
thereon;  and  that  Miles  had  no  account  with  the  bank  upon 
which  it  was  drawn,  nor  did  such  person  ever  reside  or  do 
business  in  the  town  in  which  the  bank  is  located. 

2.  That  in  March,  1898,  respondent  assumed  to  represent 
one  E.  J.  Hoffmire  in  a  cause  pending  in  the  county  court  of 
El  Paso  county,  in  which  she  was  plaintiff,  and  one  J.  6. 
Barnard  was  defendant,  which  cause  had  been  appealed  by 
the  latter  from  a  judgment  rendered  against  him  in  favor  of 
plaintiff,  before  a  justice  of  the  peace;  that  he  had  no  such 
authority,  but  induced  the  defendant  to  settle  the  cause  for 
the  sum  of  $35.(X),  which  sum  he  received,  and  dismissed 
the  action,  but  he  has  never  accounted  to  Mrs.  Hoffmire  for 
the  money  so  collected. 

3.  That  in  the  Spring  of  1897,  respondent  was  employed 
by  one  Nicholas  Moliter  to  collect  an  account  against  C.  W. 
King;  that  thereafter  he  represented  to  his  client  that  he 
had  secured  the  account  by  note  and  trust  deed;  that  such 
papers  were  in  the  possession  of  George  C.  Manley,  who  re- 
fused to  surrender  them  until  he  had  been  paid  the  sum  of 
fifteen  dollars;  that  Moliter,  relying  on  these  representations, 
advanced  the  funds  to  satisfy  Manly 's  alleged  claim;  that 
such  representations  were  wholly  false,  in  that  no  note  and 
trust  deed  had  been  executed  as  represented^  that  the  alleged 
demand  of  Manly  was  wholly  false  and  fictitious;  and  that 
these  representations  were  made  to  Moliter  for  the  purpose 
of  inducing  him  to  advance  respondent  the  sum  of  fifteen 
dollars. 

4.  That  in  June,  1896,  respondent  represented  to  one 
Louis  Dauth  that  he  held  a  mining  deed,  executed  by  A.  F. 
Hartman,  to  Henry  E.  Lopas,  et  al.,  to  be  delivered  to  the 
grantees  upon  payment  of  th^  sum  of  one  hundred  dollars; 
that  a  certain  escrow  agreemei^t  in  writin/^  had  been  entered 
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into  between  the  parties  to  such  deed,  evidencing  this  ar- 
rangement, which  agreement  respondent  offered  to  turn  over 
to  Dauth'upon  payment  by  the  latter  of  the  sum  of  five  dol- 
lars; that  Dautb,  relying  upon  the  representations  made  by 
respondent,  paid  him  such  sum;  that  such  agreement  was  a 
forgery  and  drawn  up  by  respondent  for  the  purpose  of  cheat* 
ing  aud  defrauding  Dauth,  and  obtaining  the  money  from 
him  which  he  did;  that  the  deed  in  question  had  been  re- 
corded in  the  office  of  the  county  clerk  and  recorder  of  the 
county  in  which  the  property  thereby  conveyed  was  situate, 
several  months  previous  to  the  date  of  the  alleged  escrow 
agreement. 

5.  That  some  time  during  the  year  1894  one  Nicholas 
Moliter  placed  in  the  hands  of  respondent  for  collection,  a 
promissory  note  executed  by  one  John  Fanley,  for  the  sum 
of  $140.00;  that  Moliter  was  to  receive  $75.00  of  the  amount 
collected  thereon,  and  any  sum  collected  above  that  amount 
might  be  retained  by  respondent  for  fees  in  making  such  col- 
lection; that  thereafter  respondent  demanded  of  Moliter  the 
sum  of  $10. 00  for  the  purpose  of  beginningsuit  upon  such  note, 
which  sum  he  received;  that* he  never  commenced  such  suit, 
but  appropriated  the  $10.00  to  his  own  use,  collected  the 
full  amount  of  such  note  from  the  maker,  and  appropriated 
the  whole  of  it  to  his  own  use,  and  has  never  paid  any  part 
of  it  to  Moliter,  although  requested  by  the  latter  to  do  so. 

To  each  of  these  specifications  respondent  filed  an 
answer,  in  part  denying  the  charges,  and  in  part 
pleading  facts  which  were  doubtless  intended  to  be  treated 
as  a  plea  of  confession  and  avoidance.  On  the  issues  thus 
made,  evidence  has  been  taken  and  is  now  submitted  for  our 
consideration. 

It  is  unnecessary  to  analyze  or  epitomize  the  testimony,  it 
being  sufficient  to  state,  generally,  that  the  charge  in  each 
specification  is  clearly  proven,  substantially  as  stated.  Un^ 
der  the  laws  of  this  Estate,  and  the  rules  of  this  court,  appli- 
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cants  for  admission  to  the  bar  must  be  persons  of  good 
moral  character.  If  subsequent  to  admission  an  attorney  is 
p^uilty  of  such  conduct  that  he  no  longer  possesses  this  quali- 
fication, his  name  should  be  stricken  from  the  rolls.  The 
relation  of  attorneys  to  their  clients  and  the  courts  demands 
that  they  be  persons  of  integrity.  If  in  business  transactions 
they  are  guilty  of  fraud  involving  moral  turpitude,  they  are 
not  persons  of  good  moral  character.  The  conduct  of  re- 
spondent has  not  only  been  unprofessional,  but  dishonest. 
He  has  been  guilty  of  obtaining  money  under  false  pretenses, 
has  taken  advantage  of  those  who  employed  him  in  his  pro- 
fessional capacity,  to  defraud  them  of  money  which  came 
into  his  hands  by  virtue  of  such  employment,  and  has  made 
misrepresentations  to  a  client  for  the  purpose  of  inducing 
him  to  advance  money  which  he  has  appropriated  to  his  own 
use.  Such  conduct  is  reprehensible  in  any  person,  and  es- 
pecially so  with  respect  to  one  who  invites  the  confidence  of 
the  public,  and  those  who  employ  him  professionally,  by 
reason  of  the  fact  that  he  holds  a  certificate  which,  under  the 
laws  of  this  state,  authorizes  him  to  practice  as  an  attorney 
at  law. 

The  rule  on  respondent  heretofore  issued,  requiring  him 
to  show  cause  why  he  should  not  be  disbarred,  is  made  ab- 
solute, and  it  is  ordered  that  his  name  be  stricken  from  the 
roll  containing  the  names  of  attorneys  authorized  to  practice 
law  in  this  state. 


-^-jg     262  Eagle  G.  M.  Co.  v.  Bbyarly.  [Jan.  T., 


[Nos.  4019  and  4020.] 

The  Eagle  Gold  Mining  Co.  v.  Bbyarly  et  al. 
The  Eagle  Gold  Mining  Co..  v.  Wagneb  et  al. 

1.  Practicb — Mbchanics'  Libms — Abandonment — Attachment. 

The  plaintiff  in  an  action  to  enforce  a  mechanic's  lien  may  at  any 
time  before  judgment  abandon  his  claim  to  a  lien  and  proceed  by  at- 
tachment as  in  any  action  on  a  contract. 

2.  Attachment— Consolidation. 

Where  several  parties  have  in  the  same  court  caused  attachmeota 
to  be  levied  upon  the  same  property,  in  suits  against  the  same  defend- 
ant, it  is  the  duty  of  the  court,  upon  application  for  that  purpose,  to 
cause  the  cases  to  be  consolidated  under  the  provisions  of  the  attach- 
ment act. 

3.  County  Courts — Jurisdiction — Attorneys*  Fees. 

Under  a  statute  providing  for  an  attorney's  fee  to  be  taxed  as  costs 
an  allegation  in  the  complaint  that  a  certain  sum  is  a  reasonable  attor- 
ney's fee  does  not  make  that  sum  a  part  of  plaintiff's  claim  and  cannot 
be  added  to  the  amount  sued  for  so  as  to  make  the  amount  involved 
exceed  the  jurisdiction  of  the  county  court. 

4.  Mechanics'  Liens— Consolidation— Alias  Summons. 

Where  seveial  cases  to  enforce  mechanics'  liens  are  consolidated  an 
alias  summons  in  the  consolidated  case  is  not  required. 

5.  Mechanics'  Liens — Assignment — Pleading. 

The  assignment  of  a  claim  entitled  to  a  mechanics'  lien  carries  with 
it  the  right  to  the  lien,  and  in  an  action  by  the  assignee  to  enforce  the 
lien,  where  the  complaint  alleges  the  assignment  of  the  claim,  it  is  not 
necessary  to  allege  in  terms  an  assignment  of  the  right  to  file  a  lien. 

6.  Practice— Summons  by  Publication — Delay. 

In  an  action  against  a  foreign  corporation  where  summons  was  by 
publication,  and  where  defendant  was  present  by  its  attorney  objecting 
to  the  service,  a  delay  of  four  months,  after  the  return  of  the  sheriff 
that  defendant  could  not  be  found  in  his  county,  before  publication  of 
summons,  was  not  fatal  to  the  service  so  as  to  justify  the  reversal  of ' 
the  judgment. 

7.  Judgments— Record— Date  op  Entry — Presumption. 

Where  two  judgments  are  rendered  on  the  same  day  and  entered  in 
the  same  record  book,  in  the  absence  of  proof  to  the  contrary,  it  will  be 
presumed  that  the  clerk  entered  them  in  the  order  of  their  rendition 
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and  that  the  judgment  first  entered  in  the  record  was  the  one  first  ren- 
dered. 

8 .      J  UDGMENTS — ExCBSSIV  B—RbmITTITUB — EXECUTION. 

After  execution  has  issued  on  an  excessive  judgment  and  property 
has  been  sold  thereunder,  it  is  too  late  to  cure  the  defect  by  remitting 
the  excess. 

Error  to  the  County  Court  of  San  Miguel  County, 

In  September,  1896,  The  Eagle  Gold  Mining  Company,  a 
corporation  organized  under  the  laws  of  Arizona,  owned  cer- 
tain mining  property  situated  in  San  Miguel  county,  Colo- 
rado, known  as  the  Summit  lode  mining  claim  and  Summit 
tunnel  site.  During  September,  October,  and  November  of 
that  year,  under  alleged  contracts  with  the  company,  the 
plainti£Fs  below,  and  others  named  in  the  complaints,  per- 
formed labor  as  miners  upon  this  property  or  furnished 
materials  and  supplies  to  be  used  in  operating  it.  The 
claims  of  these  other  persons  were  assigned  to  the  plaintiffs 
below,  who  filed  mechanic's  liens  against  the  property 
within  the  time  allowed  by  law.  Afterwards  six  suits  were 
begun  against  the  company,  by  the  filing  of  complaints,  to 
obtain  judgments  and  to  foreclose  these  liens.  These  suits 
were: — 

No.  725,  F.  H.  Bryarly  plaintiff,  filed  January  27,  1897, 
for  $1,619.00  with  interest,  $3.60  expense  of  perfecting  lien, 
$250.00  attorney's  fee,  and  the  costs  of  suit. 

No.  726,  H.  H.  Wilson  plaintiff,  filed  January  28, 1897,  for 
$1,201.00  with  interest,  $3.60  expense  of  perfecting  lien, 
$250.00  attorney's  fee,  and  costs  of  suit. 

No.  729,  William  M.  Wagner  plaintiff,  filed  February  6, 
1897,  for  $1,785.05  with  interest,  $3.10  expense  of  perfecting 
lien,  $250.00  attorney's  fee,  and  the  costs  of  suit. 

No.  730,  F.  H.  Moore,  as  assignee,  plaintiff,  filed  February 
9, 1897,  for  $1,464.36  with  interest,  $3.35  expense  of  perfect- 
ing  lien,  $250.00  attorney's  fee,  and  the  costs  of  suit. 

No.  731,  Joseph  Kent  plaintiff,  filed  February  13,  1897, 
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for  $1,098.50  with  interest,  $2.60  expense  of  perfecting  lien, 
$100.00  attorney's  fee,  and  the  costs  of  suit. 

No.  742,  Charles  DoUarhide  plaintiff,  filed  April -26,  1897, 
for  $444.50  with  interest,  $2.85  expense  of  perfecting  lien, 
$75.00  attorney's  fee,  and  the  costs  of  suit. 

Summons  in  each  case  was  placed  in  the  hands  of  the 
sheriff  for  service,  and  after  ten  days  the  sheriff  made  his 
return.  In  numbers  725  and  726  the  form  of  the  return  was: 
"I  do  hereby  certify  that  I  have  made  diligent  search  and  in- 
quiry, and  am  unable  to  find  the  within  named  defendants, 
or  any  of  them,  within  my  county;"  in  numbers  729,  730  and 
731:  ''I  do  hereby  certify  that  I  have  made  diligent  search 
and  inquiry  and  neither  the  president,  secretary,  treasurer 
or  other  chief  oflScer  of  the  defendant  company,  or  any 
general  agent,  or  any  agent  or  stockholder  of  the  defendant 
company,  can  be  found  in  San  Miguel  county,  State  of  Colo- 
rado;" and  in  number  742  the  company  appeared  and  filed  a 
demurrer. 

Affidavits  for  publication  of  summons  in  the  cases  sever- 
ally were  thereupon  made  by  Robert  H.  Wilson,  attorney 
for  the  plaintiffs,  orders  for  publication  were  obtained,  and 
publication  was  made. 

The  proof  of  publication  was  filed  in  the  several  cases,  and 
shortly  thereafter  the  company,  appearing  specially,  moved 
to  quash  the  summons  in  each  of  the  cases. 

On  April  19, 1897,  during  the  pendency  of  this  motion, 
the  court  ordered  all  the  cases,  except  No.  742,  consolidated 
as  No.  725. 

On  May  4, 1897,  the  motion  to  quash  was  sustained  in  No. 
725,  and  the  order  for  publication  was  set  aside.  This  ruling 
was  acquiesced  in  by  the  plaintiffs  in  the  other  cases. 

On  June  7,  1897,  affidavits  in  attachment  were  filed  in 
cases  numbered  729,  780,  and  731,  and  on  June  11,  in  742; 
attachments  were  issued  for  the  full  amounts  claimed  in  the 
respective  complaints  except  attorneys'  fees  and  expenses  of 
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perfecting  lien,  and  were  levied  on  the  Sammit  lode  mining 
claim  and  Summit  tunnel  site. 

About  June  14, 1897,  new  affidavits  for  publication  were 
made  and  filed  in  all  the  cases  separately,  orders  for  publi- 
cation were  secured,  and  the  proofs  of  publication  were  filed 
during  the  latter  part  of  July. 

About  August  26, 1897,  the  defendant  company  appeared 
specially  in  each  of  the  cases  and  moved  to  quash  the  sum- 
monses and  to  set  aside  the  orders  for  publication.  These 
motions  were  overruled. 

On  October  23, 1897,  default  was  taken  against  the  de- 
fendant  company  in  the  several  cases,  and  on  January  8, 
1898,  the  court  heard  evidence  in  the  cases  and  continued 
them  for  further  hearing. 

On  February  15, 1898,  number  742  was  consolidated  in 
number  725. 

On  the  same  day  an  order  was  made  and  entered  of  record 
in  No.  729,  Wagner  v.  The  Eagle  Qold  Mining  Company, 
et  al,  reciting  that  on  motion  of  Bobert  H.  Wilson,  attorney 
for  the  plaintiffs  in  Nos.  730,  731,  and  742,  the  plaintiffs  in 
these  cases  ''are  joined  as  parties  plaintiff"  in  said  No.  729, 
for  the  purpose  of  the  attachment  proceedings. 

On  the  same  day  the  court  entered  judgment  in  No.  729 
in  favor  of  William  M.  Wagner  for  the  sum  of  $1,784.40 
principal  and  $173.19  interest;  in  favor  of  F.  W.  Moore  in 
the  sum  of  $1,123.69  principal  and  $121.13  interest;  in  favor 
of  Joseph  Kent  in  the  sum  of  $1,098.50  principal  and  $105.21 
interest;in  favor  of  Charles  DoUarhide  in  the  sum  of  $444- 
50  principal  and  $10.40  interest;  and  for  the  foreclosure  of 
their  attachment  liens  upon  the  Summit  lode  mining 
claim  and  Summit  tonnel  site. 

On  the  same  day  the  court  entered  judgment  in  consoli- 
dated case  No.  725  for  F.  H.  Bryarly  in  the  sum  of  $1,619.00 
principal,  $142.70  interest,  $3.60  expense  of  perfecting  lieu, 
$260.00  attorney's  fee;  for  H.  H.  Wilson  in  the  sum  of  $1,- 
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201.11  principal,  $105.41  interest,  $3.60  expense  of  perfect- 
in*^  lien,  $250.00  attorney's  fee;  for  William  M.  Watjuer  in 
the  sum  of  $1,196.80  principal,  $114.00  interest,  $3.10  ex- 
pense of  perfecting  lien,  $250,00  attorney's  fee;  for  F.  W. 
Moore  in  the  sum  of  $183.50  principal,  $31.01  interest,  $3  35 
expense  of  perfecting  lien,  $75.00  attorney's  fee;  for  Joseph 
Kent  in  the  sum  of  $1,098.50  principal,  $105.21  interest, 
$2.60  expense  of  perfecting  lien,  $100.00  attorney's  fee;  for 
Charles  Dollarhide  in  the  sum  of  $444.50  principal,  $10.40 
interest,  $2.85  expense  of  perfecting  lieu,  $75.00  attorney's 
fee;  and  that  special  execution  issue  for  the  foreclosure  of 
the  mechanic's  liens. 

On  the  same  day  a  special  execution  issued  in  the  attach- 
ment cases  consolidated  as  No.  729,  and  on  the  15th  of  March, 
1898,  the  sheriff  made  return  that  he  had  sold  the  Summit 
lode  and  the  Summit  tunnel  site  under  this  execution,  to 
William  Wagner  et  al.,  for  the  sum  of  $6,739.86. 

On  April  13,  1898,  special  execution  issued  in  consolidated 
case  No.  725  for  the  foreclosure  of  the  mechanics'  liens,  and 
the  sheriff  made  return  on  the  23d  of  May,  1898,  that  under 
this  execution  he  had  sold  the  property  mentioned,  to  F.  H. 
Bryarly  and  H.  H.  Wilson,  for  the  sum  of  $4,336.63. 

By  a  supplemental  abstract,  the  defendants  in  error  show 
that  the  judgment  in  the  attachment  cases  consolidated  as 
No.  729  was  recorded  in  book  7,  at  pages  3  and  4,  of  the 
county  court  records,  and  that  the  judgment  in  consolidated 
case  No.  725  was  recorded  in  the  same  book,  at  pages  6,  7, 
and  8. 

Mr.  L.  L.  NuNN,  Messrs.  Stoby  &  Stoby  and  Mr.  Abthub 
Bbown  for  plaintiff  in  error. 

Mr.  M.  B.  Gebby,  Mr.  Calvin  E.  Beed  and  Mr.  Robebt 
H.  Wilson  for  defendants  in  error. 
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Mr.  Justice  Stbble  delivered  the  opinion  of  the  court. 

There  are  eighteen  assigpiments  of  error  attacking  every 
step  in  the  proceedings  from  the  issuance  of  the  summons 
to  the  rendition  of  the  judgment^  except  that  the  attachment 
proceedings  are  conceded  to  have  been  regular  but  for  the 
previous  consolidation  of  the  cases  in  which  the, attachments 
were  issued  with  cases  numbered  725  and  726.  We  are  of 
opinion  that  the  plainti£F  in  an  action  to  enforce  a  mechan- 
ic's lien  may  abandon  his  claim  to  a  lien  at  any  time  before 
judgment,  and  proceed  by  attachment  as  in  any  action  on  a 
contract;  and  where  several  such  parties  have  in  the  same 
court  caused  attachments  to  be  levied  upon  the  same  prop- 
erty, in  suits  against  the  same  def ^ndant,  it  is  the  duty  of  the 
court,  upon  application  for  that  purpose,  to  cause  the  cases 
to  be  consolidated  under  the  provisions  of  the  attachment  act. 

The  other  assignments  of  error  will  be  substantially  deter- 
mined, we  think,  by  a  decision  of  the  following: 

1.  That  the  amount  demanded  in  original  case  No.  729  is 
in  excess  of  the  jurisdiction  of  the  court. 

2.  That  no  summons  was  issued  in  consolidated  case  No. 
725. 

3.  That  the  complaints  in  Nos.  725  and  726  do  not  show 
any  right  in  the  plaintiffs  to  a  lien  upon  the  assigned  claims. 

4.  That  the  court  erred  in  overruliDg  the  motion  to  quash 
the  summons  in  each  of  the  cases. 

5.  That  the  judgments  rendered  are  excessive  and 
doable;  and,  having  been  rendered  on  the  same  day,  are  pre- 
sumed to  have  been  rendered  at  the  same  time,  and  must 
stand  or  fall  together. 

The  objection  that  the  amount  demanded  in  No.  729  is  in 
excess  of  the  jurisdiction  of  the  court,  is  based  upon  the 
proposition  that  the  $250.00  asked  as  an  attorney's  fee  in  that 
case  is  part  of  the  ''debt,  damage,  or  claim"  of  the  plaintiff, 
within  the  provision  of  the  constitation  limiting  the  juris- 
diction of  connty  courts.    The  statute  under  which  the  case 
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was  brought  provides  that  a  reasonable  attorney's  fee,  to  be 
fixed  by  the  court  at  the  time  of  rendering  judgment,  shall 
be  taxed  as  part  of  the  costs;  and,  if  it  were  recoverable  at 
all,  it  could  be  recovered  by  force  of  the  statute  without  any 
allegation.  The  allegation  that  $250.00  was  a  reasonable 
attorney's  fee  to  be  recovered  by  the  plaintiff  would  be  re- 
jected as  surplusage  bat  for  the  provision  of  the  statute,  and 
by  the  statute  it  is  made  costs,  and  cannot  be  considered  in 
determining  the  jurisdiction  of  the  court. 

The  statute  applicable  to  mechanic's  lien  cases  does  not 
require  the  issuance  of  an  aluis  summons  under  the  facts 
shown  in  consolidated  case  No.  725. 

The  objections  to  the  sufficiency  of  the  complaints  in  orig- 
inal cases  725  and  726  are  decided  adversely  to  the  conten- 
tions of  the  plaintiff  in  error  in  the  case  of  The  RiaUo  Mtn- 
ing  Co»  v,  Lowell^  23  Oolo.  253,  except  as  to  the  objection 
that  the  complaints  should  have  alleged  in  terms  an  assign- 
ment "of  the  right  to  file  a  lien  for  the  demands  in  the  sev- 
eral complaints  aUeged  to  have  been  assigned  to  the  plain- 
tiffs." The  complaints  allege  the  assignment  to  the  plaintiffs 
of  the  ''claim  and  demand"  of  the  person  entitled  to  perfect 
a  lien.  We  think  the  assignment  of  the  claim  carries  with  it 
the  right  to  the  lien. 

The  most  difficult  question  in  the  case  is  that  raised  upon 
the  motions  to  quash  the  summonses.  The  returns  of  the 
sheriff  upon  these  summonses  were  made  during  the  period 
from  February  8,  to  February  23;  and,  owing  to  a  suc- 
cessful attempt  on  the  part  of  the  plaintiff  to  quash  the  first 
publication,  publication  was  not  made  until  about  June  14, 
a  period  of  more  than  four  months.  A  new  affidavit  was, 
however,  made  in  each  case  upon  the  day  that  the  order  was 
obtained,  and  the  publication  followed  immediately.  Sec- 
tion 41  of  the  code,  as  amended  April  6, 1893,  laws  of  1893, 
p.  77,  provides  that:  ''Service  by  publication  shall  be  al- 
lowed only  after  summons  issued  and  return  thereon  made 
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that  the  defendant  after  diligent  search  cannot  be  found. 
After  such  return  not  less  than  ten  days  after  issue  of  sum- 
mons publication  shall  be  made  by  order  of  the  clerk  of  the 
proper  court,  *  *  *  after  return  is  made  as  aforesaid  the 
case  being  such  as  hereinbefore  m6ntioned,the  plaintiff  or  one 
of  the  plaintiffs  may  file  in  the  office  of  the  proper  clerk,  an 
affidavit  stating  that  the  defendant  resides  out  of  the  state, 
«  ♦  ♦  whereupon  the  order  of  publication  shall  be  made  by 
the  clerk."  This  statute  is  peculiar.  The  common  provision 
in  the  statutes  of  other  states  is  that  the  order  for  publication 
may  be  granted  upon  the  filing  of  an  affidavit  containing  the 
matters  required  here,  but  without  making  the  return  of  the 
sheriff  either  a  condition  precedent  to,  or  one  of  the  steps  in, 
the  application  for  the  order.  Under  our  statut^e  the  return 
of  the  sheriff  must  be  regarded  as  an  essential  step  in  the 
procuring  of  the  order  for  publication;  and  as  having  been 
made  essential  because  of  its  probative  force  in  establishing 
that,  at  the  time  of  the  publication,  the  summons  could  not 
be  served  upon  the  defendant  in  the  county  in  which  the 
action  was  pending.  Starting  at  this  point,  it  is  contended 
by  the  plaintiff  in  error,  that  to  confer  jurisdiction  upon  the 
court  by  a  publication  of  the  summons  under  this  statute, 
there  must  be  no  interruption  in  the  proceedings  from  the 
time  of  the  return  of  the  sheriff  to  the  obtaining  of  the 
order  for  the  publication  of  the  summons.  It  is  apparent 
from  an  examination  of  this  statute  that  the  return  of  the 
sheriff  was  not  intended  by  the  legislature  to  be  made  the 
basis  of  the  order  for  publication,  because  the  service  is  only 
to  be  attempted  in  the  county  where  the  suit  is  brought,  and 
the  information  that  the  defendant  is  a  non-resident  is  con- 
tained only  in  the  affidavit  made  by  the  plaintiff.  And  it 
could  not  have  been  expected  that  the  affidavit  should,  in  ail 
cases,  be  filed  immediately  upon  the  return  of  the  sheriff; 
because,  in  the  affidavit  the  plaintiff  is  required  to  allege,  for 
instance,  that  the  defendant  has  departed  from   this    state 
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without  the  intention  of  returning.  Until  return  was  made» 
he  may  have  supposed  that  the  defendant  would  be  served 
by  the  sheriff;  and  before  he  can  make  this  affidavit, 
he  must  have  made  some  investigation,  not  only  in  thai 
county  but  elsewhere  in  the  state,  as  to  the  whereabouts  of 
the  defendant.  Some  delay  being  evidently  not  fatal  to  the 
court's  jurisdiction,  and  the  code  not  having  fixed  the  time 
within  which  the  publication  shall  be  made  after  the  re- 
turn of  the  sheriff,  and  the  several  steps  having  been  taken 
in  the  order  required  by  the  code,  the  question  presented  to 
the  court  below  on  the  motion  to  quash  was,  whether  or  not, 
under  the  circumstances  of  this  case,  the  delay  was  such  that 
the  court  ought  to  refuse  to  entertain  jurisdiction  of  the 
case  further  than  to  quash  the  service.  The  court  undoubt- 
edly had  jurisdiction  to  pass  upon  that  question;  and,  hav- 
ing jurisdiction  to  pass  upon  it,  its  judgment  is  not  void  but, 
at  most,  erroneous;  and  it  ought  not  to  be  reversed  unless, in 
the  matter  complained  of,  it  operated  injuriously  to  some 
substantial  right  of  the  defendant.  If  it  was  manifestly  and 
clearly  of  no  use  to  require  the  plaintiff  to  again  place  the 
summons  in  the  hands  of  the  sheriff  for  ten  days  and  have  a 
new  return  made,  that  the  defendant,  after  diligent  search 
was  not  to  be  found  in  his  county,  there  was  no  necessity  for 
doing  so.  It  appears  from  the  complaints  and  from  the  affi- 
davits that  the  defendant  is  a  foreign  corporation.  It  ap- 
pears from  the  return  of  the  sheriff  that  the  defendant  was 
not  to  be  found  in  his  county  in  February.  It  appears  from 
the  affidavit  filed  at  the  time  of  obtaining  the  order  for  pub- 
lication that  the  defendant,  a  foreign  corporation,  resided 
without  the  state;  and  there  is  nothing  in  the  record  from 
first  to  last  to  indicate  that  the  defendant  ever  engaged  in 
business  within  this  state.  We  are  sensible  that  four  months 
is  an  extremely  long  time  to  elapse  between  the  return  and 
the  publication,  but  a  foreign  corporation  is  not  so  likely  to 
chanp^e  its  residence  as  an  individual  is;  and  the  fact   that  a 
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foreign  corporation  could  not  be  served  with  process  by  the 
sheriff  of  San  Miguel  county  in  February  is  pretty  strong 
evidence  that  it  could  not  have  beea  served  there  in  the  fol- 
lowing June.  And  besides  all  this,  the  defendant  was  pre- 
sent by  its  attorney,  objecting  to  the  suflSciency  of  the  ser- 
vice, and  finally,  relying  upon  a  supposed  technical  error  in 
the  proceedings,  withdrawing  from  the  case  and  permitting 
it  to  go  to  judgment;  and  it  is  not  now  in  so  good  a  position 
to  complain  of  a  technical  irregularity  in  the  course  of  the 
proceedings  as  a  defendant  would  be  that  had  never  had  an 
opportunity  to  appear  and  defend. 

The  judgments  rendered  in  the   attachment  cases    (No. 
4020  here)  are  not  excessive;  the  judgments  rendered  in  the 
consolidated  case  No.  725  (No.  4019  here)  are  both  excessive 
and  double,  one  thousand  dollars  thereof  being  for  attorney's 
fees,  and  several  thousand  dollars  for  the  causes  included  in 
the  attachment  cases.    It  becomes  important  therefore,  to 
ascertain  when  these  judgments  were  rendered.'    The  record 
shows  that  they  were  rendered  on  the  16th  day  of  February, 
1898.    It  is  contended  that  the  court  will  not  recognize  a 
fraction  of  a  day,  and  that  it  cannot  be  ascertained  from  the 
record  which  of  these  judgments — the  judgment  enforcing 
the  mechanics'  liens  or  the  judgment  sustaining  the  attach- 
ments — was  rendered  first.    The  record  kept  by  the  clerk 
must  guide  us  in  determining  this  question.    It  is  the  clerk's 
duty  to  enter  judgment  as  and  in  the  order  in  which  the 
court  pronounces  it;  and  it  will  be  presumed  that  the  clerk 
has  so  performed  his  duty.    It  appears  from  the  record  that 
on  pages  3  and  4  of  book  7  of  the    records  of  the   court, 
the  judgment  was  entered  in   the  cases    consolidated   as 
No.  729,  being  the  attachment  cases;  and  on  pages  6,   7  and 
8  of  the  same  record,  the  judgment  was  entered  in   consoli- 
dated case  No.  725,  being  all  the  cases.    It  appears  from  the 
record  that  the  judge  acted  as  his  own  clerk,  and  the  same 
presumption  must  apply  to  him. 
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This  court  held  in  Parks  v.  Soldiers^  and  Sailors^  Home^ 
22  Colo.  86,  that,  in  reference  to  which  of  several  appropria- 
tion bills  should  have  preference  in  case  of  a  deficiency  of 
appropriation,  priority  should  be  given  as  of  the  time  of  day 
of  the  taking  effect  of  the  several  acts.  And  in  the  case  of 
Biggam  v,  Merritt,  12  Am.  Dec.  576,  it  was  held  that  if  two 
judgments  appear  to  have  been  entered  on  the  same  day,  the 
court  will  ascertain  which  was  first  entered,  and  give  it  the 
preference.  The  court  says:  ''It  would  appear  both  just  and 
reasonable,  when  time  is  necessary  to  be  considered  in  order 
to  determine  the  substantial  rights  of  a  party,  that  the  court 
should  discard  all  these  fictions  of  law  sometimes  necessary 
to  preserve  the  harmony  and  symmetry  of  its  proceedings, 
and  consider  it  in  its  various  divisions.  The  court  will  not 
endure  that  a  mere  fiction  at  law,  introduced  for  the  sake  of 
justice,  shall  work  a  wrong." 

In  the  absence  of  proof  to  the  contrary,  it  must  be  pre- 
sumed that  the  judge  rendered  the  judgments  in  these  cases 
in  the  order  in  which  they  appear  in  the  record;  namely, 
that  in  the  four  cases  in  which  attachments  were  issued  he 
rendered  judgment  and  ordered  special  execution;  and  in  the 
six  cases,  including  the  four  in  which  judgment  has  been 
rendered,  he  subsequently  rendered  judgment  and  ordered 
the  property  sold  to  satisfy  the  mechanic's  liens. 

Counsel  for  the  defendants  in  error  concede  that  these  two 
judgments  cannot  both  stand,  and  have  offered  to  remit  in 
consolidated  case  No.  725  the  amount  of  the  attorney's  fees 
and  the  entire  amount  included  in  the  judgment  for  the 
plaintiffs  in  the  cases  originally  numbered  729,  730,  731  and 
732.  It  appears  from  the  record  that  an  execution  was  is- 
sued on  the  judgment  in  consolidated  case  No.  725,  property 
was  sold  under  the  execution  and  a  certificate  of  sale  given 
by  the  sheriff.  After  property  has  been  sold  upon  execu- 
tion it  is  to  late  to  remit,  and  it  has  been  so  held  in  the  case 
of  Miller  v.  Glass,  11  111.  App.  560. 


1901.]  Gbakd  Valley  Ibb.  Oo.  v.  Lbsher.  273 

It  follows  that  the  jadgment  in  case  No.  4020  shoald 
stand,  and  as  to  that  case  the  jadgment  of  the  lower  court  is 
affirmed.. 

No.  4019  is  reversed  for  the  errors  pointed  out,  and  re- 
manded for  further  proceedings. 

No.  4020  Affirmed. 
No.  4019  Reversed. 


[No.  4086.] 

The  Grand  Yallet  iBBiaATiON  Oo.  v.  Lesheb  bt  al. 

L    Watkb  Rights— Corporations — ^Transfer  of  Gbrtificates. 

Where  a  ditch  company  had  issued  certain  certificates  for  perpetual 
water  rights  and  recognized  the  transfer  of  said  certificates  without  re- 
quiring a  surrender  of  the  certificates  or  that  the  transfers  be  made  on 
the  books  of  the  company,  it  waived  that  requirement  and  a  subsequent 
purchaser  of  the  ditch  and  rights  of  the  company  under  a  deed  that 
expressly  reserved  said  certificates  cannot  object  to  such  transfers. 

1.    Water  Rights — Plradiito. 

In  an  action  against  an  irrigation  company,  which  had  purchased 
the  ditch  and  rights  of  another  company,  to  enforce  a  perpetual  and 
non  assessable  water  right  in  the  ditch,  granted  to  plaintiff  by  defend- 
ant*8  grantor,  where  plaintiff  alleged  that  defendant  furnished  water 
at  plaintiff*s  headgate  free  of  cost,  it  was  no  denial  of  that  allegation, 
for  defendant  to  aver  in  its  answer  that  upon  taking  i>o6se8sion  it  no- 
tified plaintiff  that  he  had  no  right  to  take  or  use  water  without  cost 
Nor  was  it  any  defense  to  the  action  to  allege  the  manner  in  which  de- 
fendant obtained  title,  or  the  purpose  thereof,  or  the  cost  of  the  ditch, 
or  ownership,  or  that  it  had  no  funds,  or  that  repairs  were  necessary,  or 
that  the  company  was  not  formed  for  the  purpose  of  selling  or  renting 
water,  or  that  plaintiff  had  never  offered  to  pay  for  water;  unless  the 
title  alleged  was  superior  to,  and  in  fact  not  subject  to,  pl<iizrtiff,s  right 

3.    Plaading — Denial  on  Information  anb  Belief 

A  denial  in  the  form;  'This  defendant  has  not  and  cannot  obtain 
information  sufficient  upon  which  to  base  a  belief,  is  defective  in  fail- 
ing to  state  that  defendant  has  not  and  cannot  obtain  knowledge  suffl- 
qient  upon  which  to  base  a  belief.  A.  denial  in  that  form  must  follow 
Vol.  28-12. 
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the  statute  and  deny  both  knowledge  and  information.  Advantage  of 
Buch  non-compliance  with  the  statute  may  be  taken  by  motion,  or 
the  allegation  may  be  treated  as  not  tendering  an  issue. 

4.  Pleading — Negative  Pregnant. 

In  an  action  to  quiet  title  to  and  enforce  a  perpetual  non-asseesable 
water  right,  a  denial  that  such  conveyances  were  executed  to  plaintiff 
"as  operated  to  convey  perpetual  or  non -assessable  water  rights"  is  a 
mere  negative  pregnant 

5.  Water  Rights — Easement  in  Ditch. 

A  perpetual  right  to  have  a  certain  quantity  of  water  flow  through 
an  irrigating  ditch  is  an  easement  in  the  ditch. 

6.  Water  Rights — Pleading — Conteyanob — Hasbment. 

Where  a  ditch  company  incorporated  for  the  purpose  of  building  a 
certain  ditch,  and  which  owned  no  other  ditch,  issued  a  certificate  to 
the  effect  that  the  party  to  whom  it  was  issued  was  the  owner  of  a  wat- 
er right  of  a  certain  amount  in  the  company  and  that  the  same  was  free 
from  all  dues  and  assessments,  the  certificate  was  a  sufficient  convey- 
ance in  writing  of  a  perpetual  and  non-assessable  water  right  and  ease- 
ment in  the  ditch  of  the  company,  and  where  the  company  issuing  the 
certificate  as  well  as  its  succeeisor  had  ever  since  the  issuance  of  such 
certificate  delivered  water  to  the  certificate  holder  through  his  head- 
gate  and  lateral  ditches,  it  was  an  interpretation  of  the  certificate,  and 
in  an  action  by  such  certificate  holder  against  a  company,  which  suc- 
ceeded by  purchase  to  the  ownership  of  the  ditch  and  rights  of  the  issu- 
ing company,  to  quiet  title  to  such  water  right  and  easement,  a  com- 
plaint that  alleges  the  foregoing  facts  states  a  cause  of  action. 

7.  Consideration — Written  Instruments — Waiver. 

A  written  instrument  imports  a  consideration,  and  in  an  action  to 
quiet  title  to  a  water  right  evidenced  by  a  written  certificate,  a  consid- 
eration need  not  be  proven  in  the  first  instance.  And  where  the  plain- 
tiff offered  to  show  the  whole  transaction  which  resulted  in  the  execu- 
tion of  the  certificate,  which  evidence  was  excluded  on  the  objection  of 
defendant,  the  defendant  cannot  afterwards  object  that  no  considera- 
tion was  shown. 

8.  Water  Rights — Easements— Notice. 

Where  an  irrigation  company  purchased  the  ditch  and  rights  of  an- 
other company  through  the  foreclosure  of  a  deed  of  trust  that  expressly 
reserved  certain  perpetual  and  non-assessable  water  rights,  and  the 
county  records  disclosed  that  the  articles  of  inco:poration  of  the  grant- 
or comx>any  provided  for  such  water  rights,  and  that  certificates  had 
been  issued  therefor,  and  along  the  line  of  the  ditch  were  the  headgates, 
lateral  ditches  and  cultivated  lands  of  the  owners  of  such  water  rights, 
the  purchaser  was  charged  with  notice  an  1  took  the  ditch  burdened  with 
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the  easement  of  such  perpetual  water  rights , 

Appeal  from  the  District  Court  of  Mesa  County. 

The  plaintiffs,  in  their  amended  complaint,  filed  on  the  7th 
of  May,  1896,  i^llege,  among  other  things,  that  the  plaintiffs 
are  the  several  owners  of  lands,  lying,  under  the  ditch  of  the 
defendant,  which,  since  1882  had  been  irrigated  therefrom; 
that  they  and  their  grantors  are,  and  have  been  during  all  of 
said  time,  the  owners  of  certain  perpetual,  non-assessable 
water  rights  and  rights  to  the  use  of  water  therein,  and  the 
owners  of  certain  head  gates  in  and  along  said  ditch  through 
which  they  take  water  therefrom  into  their  respective  later- 
als for  the  parpose  of  irrigating  their  said  lands  respectively; 
that  in  June,  1882,  The  Grand  Valley  Ditch  Company  had 
surveyed  and  located  its  line  of  ditch,  and  was  actively  en- 
gaged in  the  work  of  excavating  and  constructing  or  build- 
ing its  said  irrigating  ditch  for  the  purpose  of  diverting  the 
waters  from  the  Grand  river,  and  that  the  incorporators  of 
said  company  were  Elihu  S.  Oldham,  William  Oldham, 
William  Cline  and  John  F.  Biggies,  and  that  said  persons 
were  the  only  ones  owning  any  stock,  water  rights,  or  other 
interest  in  the  said  ditch  or  in  the  said  ditch  company;  that 
in  1883  The  Grand  River  Ditch  Company  was  organized  for 
the  purpose  of  constructing,  maintaining  and  operating  an 
irrigating  ditch  to  be  known  as  the  Grand  Biver  Ditch,  to 
take  its  water  from  the  Grand  Biver  at  or  about  the  same 
place  designated  by  The  Grand  Valley  Ditch  Company  for 
the  taking  of  water  from  the  said  river;  that  during 
January,  1883,  a  mutual  agreement  was  entered  into 
between  The  Grand  Biver  Ditch  Company,  and  the 
individuals  owning  all  the  interests  in  The  Grand  Val- 
ley Ditch  Company,  by  the  terms  of  which  said  in- 
dividuals surrendered  and  delivered  up  to  The  Grand 
Biver  Ditch  Company  all  of  the  rights,  privileges,  and  fran- 
chist-8  theretofore  acquired  by  them,  in  consideration  of  the 
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said  The  Grand  Biver  Ditch  Company  granting  to  said  four 
parties,  and  to  their  assigns  and  heirs,  each,  one  perpetual, 
non-assessable  water  right  and  right  to  the  use  of  water  from 
said  ditch,of  150  statute  inches  of  water  to  be  delivered  to  each 
of  said  parties  and  their  heirs  and  assigns  at  their  head-gates 
respectively,  and  into  their  respective  laterals,  forever  there- 
after, free  and  clear  of  any  and  all  charges  or  expenses;  that 
in  pursuance  of  said  agreement  and  contract,  the  articles  of 
incorporation  of  the  said  The  Grand  Biver  Ditch  Company 
were  duly  amended  so  as  to  contain  the  following:  "Third. 
The  capital  stock  of  our  said  company  is  to  be  divided  into 
twenty  thousand  shares  of  ten  dollars  for  each  share,  and 
there  are  to  be  four  perpetual  water  rights  of  150  inches  for 
each  water  right."  "Eighth.  The  stock  and  water  rights  of 
said  company  shall  be  non-assessable:"  that  thereafter  and  on 
the  10th  day  of  February,  the  said  The  Grand  Biver  Ditch 
Company,  for  the  purpose  of  assuring  the  ownership  of  said 
water  rights  and  the  perpetual  right  to  use  water  in  the  said 
ditch  without  cost  or  expense,  made,  executed  and  delivered 
to  Elihu  S.  Oldham,  one  of  the  owners  and  incorporators  of 
The  Grand  Valley  Ditch  Company,  an  instrument  in  writ- 
ing, as  follows: 

"The  Grand  Valley  Ditch  Company,  Colorado. 

Grand  Valley, 
Total  Water  Eights  Four  (4). 
Each  Water  Bight  Contains  150  inches. 

This  is  to  certify  thnt  Elihu  S.  Oldham  is  entitled  to  and 
is  the  owner  of  one  water  right  of  one  hundred  and  fifty 
inches  in  Tbe  Grand  Biver  Ditch  Company,  and  the  same 
is  free  from  all  dues  and  assessments  and  transferable  only 
on  the  books  of  the  company  on  tbe  surrender  of  this  certifi- 
cate. 

In  witness  whereof  the  president  and  secretary  have  here- 
unto affixed  their  signatures  this  iOth  day  of  February,  A. 
D.  1883. 
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James  W.  Bncklin,  Matt  Arch, 

Secretary.  President. 

Corporate  seal  of  The  Grand  Biver  Ditch  Oompany." 
and  on  the  same  day  caused  to  be  made,  executed  and  deliv- 
ered to  William  Oldham  and  to  William   Oline  each  an  in- 
strument in  the  same  words  and  figures  as  the  foregoing, 
excepting  as  to  the  names  of  said  Oldham  and  Cline,  and  on 
the  same  day  executed  to  John  F.  Biggies  a  certificate  in 
the  same  form  for  one  half  of  one  water  right,  and  that  the 
said  John  F.  Biggies  caused  to  be  made  and  delivered  to  one 
B.  K.  Kennedy  a  certificate  for  the  other  one-half  of  the 
water  right  of  said  Biggies,  which  said  five  instruments  were, 
on  the  14th  of  March,  1883,  duly  filed  for  record  and  record- 
ed in  the  office   of  the  clerk  and  recorder  of  Mesa  county; 
that  in  each   of  the  three  deeds  of  trust  executed  by  The 
Grand  Biver  Ditch  Company  and  duly  recorded,  there  was 
contained  the  following  provision:    "The  four  perpetual 
water  rights  created  by  the  amended  articles  of  incorpora- 
tion, having  been  already  sold  and  conveyed  by  the  party  of 
the  first  part,  are  in  no  wise  affected  by  this  conveyance;" 
that  thereafter,  in  1894,  in  an  action  to  foreclose  said  deeds 
of  trust,  to  which  action  neither  the  said  Oldham,  Oldham, 
Oline,  Biggies,  Kennedy,  nor  any  of  their  grantees  were  par- 
ties, judgment  was  rendered  and  sale  had   thereunder,  and 
such  conveyances  thereafter  made  as  operated  to  convey  to 
The  Grand  Valley  Irrigation  Company,  the  defendant  here- 
in, all  the    right,  title,  and  interest  of  The  Grand  Biver 
Ditch  Company  in  and  to  the  property  mentioned  in  said 
deeds  of  trust;  that  subsequently  to  February,  1883,  convey- 
ances were  made,  executed  and  delivered,  conveying  to  the 
plaintiffs  respectively  certain  portions  of  said  perpetual,  non- 
assessable water  rights;  that  the  plaintiffs  and  the  grantors 
of  the  water  rights  have,  since  the  said  10th  day  of  February, 
been  in  the  actual  possession,  use  and  enjoyment  of  said 
water  rights,  and  that  said  water  has  been  delivered  to  them 
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and  they  have  been  permitted  to  take  and  draw  o£F  the  same 
from  said  ditch  without  the  payment  by  them  or  either  of 
them  to  the  said  The  Grand  Biver  Ditch  Company  or  its 
succesBors,  or  to  any  one  else,  any  sum  of  money  whatever 
for  rentals,  tolls,  dues,  charges,  or  assessments,  and  in  accord- 
ance with  the  agreement  aforesaid  between  The  Grand  Biver 
Ditch  Company  and  the  said  Oldham,  Oldham,  Cline,  and 
Biggies;  and  praying,  the  defendant  having  threatened  to 
shut  down  the  head-gates  of  the  plaintiffs,  that  the  defendant 
may  be  required  to  set  forth  the  nature  of  its  claim,  and  that 
the  defendant  be  forever  enjoined  from  asserting  any  claim 
whatever  in  or  to  said  water  rights  or  water,  or  to  either  of 
them,  adverse  to  the  plaintiffs  or  either  of  them,  and  that 
the  defendant  and  all  persons  acting  under  it  be  perpetually 
enjoined  from  in  any  manner  interfering  with  the  plaintiffs 
said  water  rights  or  head-gates,  and  from  exercising  any 
dominion  or  control  over  the  same. 

To  which  complaint,  on  July  3, 1896,  the  defendant  filed 
its  demurrer,  on  the  ground  that  the  complaint  was  uncer- 
tain, ambiguous,  and  unintelligible,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Which  said  demurrer  was  overruled  by  the  court. 
On  December  28, 1896,  the  defendant  filed  its  answer. 
The  first  defense  of  defendant's  answer  contains,  among 
others,  the  following  allegations:  That  asto  whether,  between 
the  4th  day  of  January,  1883,  and  the  1st  day  of  February  1883, 
a  mutual  agreement  or  arrangement  was  entered  into  by  and 
between  the  said  The  Grand  Biver  Ditch  Company  and  Elihu 
S.  Oldham,  William  Oldham,  William  Cline,  and  John  F. 
Biggies  whereby  the  said  Oldhams,  Cline  and  Biggies  were 
to  surrender  and  deliver  up  to  the  said  The  Grand  Biver 
Ditch  Company  all  of  the  rights,  privileges,  and  franchises 
theretofore  acquired  by  them,  or  any  part  of  the  same  and 
TheGrand  Valley  Ditch  Company,  in  and  to  the  said  surveyed, 
located  and  partially  constructed  ditch  or  canal  and  the  head- 
gate  thereof,  saving  and  reserving  unto  each  of  the  said  four 
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parties,  Oldhams,  Cline  and  Biggies,  and  to  their  heirs  and 
assigns,  one  perpetual  and  non-assessable  water  right  for  the 
use  of  water  from  said  ditch  of  150  statute  inches,  said  160 
statute  inches  of  water  to  be  delivered  to  each  of  said  parties, 
their  heirs  and  assigns,  at  their  head-gates  respectively  and 
into  their  respective  laterals  forever  thereafter,  free  and 
clear  of  any  and  all  charges,  costs  or  expenses  to  the  said 
parties  or  either  of  them,  this  defendant  has  not  and  cannot 
obtain  information  sufficient  upon  which  to  base  a  belief,  and 
therefore  denies  the  same.  Bat  the  defendant  denies  that 
any  arrangement  or  agreement  was  ever  made  with  the  said 
Oldham,  Biggies  or  others,  to  deliver  to  them,  or  to  their 
assigns  or  heirs,  any  water  whatever  from  the  canal  of  the 
plaintiff,  or  The  Grand  River  Ditch  Company,  free  of  cost  or 
expense,  as  alleged  in  said  complaint 

And  defendant,  further  answering,  denies  that  subsequent- 
ly to  the  10th  day  of  February,  1883,  or  at  any  other  time, 
/conveyances  were  duly  made,  executed  or  delivered  by  the 
said  Oldham,  Cline  and  Kennedy  as  operated  to  convey  to 
'he  plaintiffs  or  any  of  them,  any  portions  or  quantities  of 
^ny  perpetual  or  non-assessable  water  rights,  as  set  forth 
m  said  complaint 

(And  defendant  further  denies  that  any  transfer  of  any 
water  rights,  or  of  any  of  the  rights  of  the  said  01dham,or  Big- 
^yles,  Cline  or  Kennedy,  was  ever  made  upon  the  books  of  The 
Grand  Biver  Ditch  Company;  and  defendant  denies  that  any 
transfer  or  conveyance  of  such  pretended  water  rights  or  claims 
of  said  Biggies,  Oldham,  Cline  or  Kennedy,  could  be  made 
in  any  other  manner  than  in  and  upon  the  books  of  The 
Grand  River  Ditch  Company  upon  the  surrender  of  the  cer- 
tificates set  forth  in  said  amended  complaint.  And  defend- 
ant avers  that  no  such  transfer  or  transfers  ever  has  been 
made.) 

And  defendant  further  answering,  denies  that  the  plain- 
tiffs or  their  grantors  have  ever  been  in  the  actual  and  con- 
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tinned  possession,  or  nse  or  enjoyment,  of  the  said  water 
rights  described  in  said  complaint,  or  of  any  water  rights 
whatever;  (but  defendant  alleges  that,  upon  taking  posses- 
sion of  and  running  and  operating  the  canal  mentioned  in  said 
complaint,  to-wit,  March  1,  1894,  it  notified  the  plaintiflb 
in  this  action  they  had  no  right  to  receive  or  obtain 
or  take  or  use  waste  from  the  canal  of  the  plaintiffs  free 
of  costs,  as  was  claimed  by  them.)  «  «  «  And  defend- 
ant denies  that  it  obtained  its  title  to  said  irrigation  system, 
canal  and  property  mentioned  in  said  complaint  by  or  through 
said  forelosureof  any  of  said  deeds  of  trust  mentioned  in  said 
complaint;  (but  avers  that  the  defendant  obtained  its  title  to 
the  right  to  flow  water  through  said  canals,  and  distribute 
the  same  to  its  stockholders,  by  and  through  deeds  of  con- 
veyance made  to  it  by  its  stockholders  respectively ;  and  that 
said  istockholders  conveyed  to  the  defendant  easements  and 
rights  to  flow  water  and  to  have  water  flowed  through  said 
irrigation  canal  system  to  them  according  to  their  respective 
rights,  as  hereinafter  shown  and  set  forth.  And  defendant 
further  avers  that  the  only  object  in  becoming  a  purchaser  of 
the  rights  that  could  be  conveyed  by  the  oonrt  in  such  fore- 
closure proceedings,  was  to  enable  the  owners  of  water  rights 
theretofore  purchased  by  them  from  the  said  The  Grand 
^iver  Ditch  Company,  to  obtain  possession  of,  and  manage 
and  control,  the  said  canal  system  for  the  purpose  of  obtain- 
ing the  water  which  they  had  already  bought  and  paid  for 
from  said  canal,  free  from  litigation  and  interference  by  part- 
ies claiming  adverse  rights  thereto.) 

The  second  defense  of  the  answer  relates  the  history  of 
the  acquisition  of  the  canal  by  the  defendant,  shows  the  ca- 
pacity of  the  canal,  the  amount  of  appropriated  water  sold, 
the  contracts  made  by  The  Grand  River  Ditch  Company  with 
the  owners  of  land,  the  insolvency  of  The  Grand  Biver  Ditch 
Company  and  its  inability  to  fulfill  its  contracts,  the  cost  of 
maintaining  the  canal  each  year,  that  stockholders  and  other 
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owners  of  water  rights  are  compelled  to  pay  for  the  mainten- 
ance of  the  canal,  that  the  appellant  has  no  money  and  is  en- 
tirely dependent  upon  the  assessment  of  stockholders  and 
water- consumers  for  the  cost  of  maintaining  the  canal,  that 
assessments  were  made  during  the  years  1895  and  1896  and 
the  amoant  thereof,  that  appellant  is  not  organized  for  the 
purpose  of  selling  water  or  carrying  water  for  hire,  and  that 
the  appellees  have  never  offered  to  pay  their  just  share  for 
the  maintenance  of  the  canal  and  have  failed  and  refused  to 
pay  any  assessment. 

The  plaintiffs  demurred  to  the  second  and  further  defense 
of  the  answer,  on  the  ground  that  the  same  did  not  state  facts 
sufEicient  to  constitute  an  answer  or  defense;  and  on  the  same 
day  moved  to  strike  from  defendant's  answer  the  portions 
thereof  which  are  herein  enclosed  by  brackets,  as  being  ir- 
relevant, insufficient,  and  immaterial.  On  August  19,  1897, 
the  demurrer  to  the  second  defense  and  the  motion  to  strike 
were  sustained.  At  the  trial  the  defendant  objected  to  the 
introduction  of  any  evidence  on  the  part  of  the  plaintiffs,  for 
the  reason  that  the  complaint  did  not  state  a  cause  of  ac< 
tion;  which  objection  was  overruled.  The  defendant  also 
objected  to  the  introduction  of  certain  instruments  offered 
by  the  plaintiffs,parporting  to  convey  certain  non- assessable 
and  perpetual  water  rights  in  The  Grand  Biver  Ditch  Com- 
pany by  assignment,  and  to  certain  deeds  purporting  to  con- 
vey with  land  certain  water  rights  and  certain  free  inches  of 
water,  as  being  incompetent,  irrelevant,  and  immaterial; 
which  objection  was  overruled. 

At  the  trial,  plaintiffs  offered  to  show  by  the  secretary  of 
The  Grand  Biver  Ditch  Company  the  terms  of  the  agreement 
entered  into  between  the  original  holders  of  certificates  and 
the  company,  and,  upon  the  objection  of  the  defendant,  this 
was  excluded. 

Plaintiffs  also  offered  to  show  that  they  had  been  permit- 
ted to  use  the  water  from  the  ditch  without  cost,  by  the  de- 
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fendant  company,  in  the  amount  mentioned  in  the  certifi- 
cates respectively.  This  was  also  excluded  upon  defendant's 
objection.  Plaintiffs  offered  numerous  deeds  purporting  to 
convey  the  water  privileges  mentioned,  which  were  objected 
to  by  defendant,  and  the  objection  was  overruled. 

The  defendant  admitted  that  the  record  of  the  certificates 
was  notice,  ''so  far  as  it  conveys  any  rights,  whatever  those 
rights  may  be."  Also  that  the  $200,000  trust  deed  was  fore- 
closed; that  the  defendant  company  now  owns  the  ditch 
through  a  conveyance  from  the  purchaser  at  the  foreclosure 
sale;  that  the  Oldhams,  Cline  and  Biggies  were  the  incorpora- 
tors of  The  Grand  Valley  Ditch  Company,  and  constituted 
the  board  of  directors,  and  were  the  only  persons  having  any 
interest  in  the  Grand  Valley  ditch  or  in  the  water  therein. 

The  defendant  offered  do  testimony.  A  decree  was  render- 
ed in  favor  of  the  plaintiffs,  finding  the  plaintiffs  to  be  the 
owners  of  the  several  water  rights  as  set  forth  in  the  com- 
plaint; that  they  are  entitled  to  the  use  and  enjoyment  there- 
of without  payment  of  any  dues  or  assessments  to  the  de- 
fendant; that  the  defendant  has  no  estate  or  interest  in  or  to 
the  water  rights  or  either  of  them;  that  the  title  of  the 
plaintiffs  thereto  is  good  and  valid;  and  enjoining  the  de- 
fendant perpetually  from  shutting  down  or  closing  the  head- 
gates  of  the  plaintiffs  or  either  of  them.  The  defendant  ap- 
pealed from  this  decree  to  the  court  of  appeals,  and  the  case 
has  been  certified  to  this  court. 

The  appellant  assigns  error  as  follows:  The  court  erred  (1) 
in  sustaining  the  demurrer  to  the  second  defense;  (2)  in 
granting  the  motion  to  strike  portions  of  the  answer;  (3)  in 
overruling  defendants  objections  to  any  evidence  in  support 
of  the  complaint;  (4)  in  finding  that  water  rights  were  con- 
veyed to  plaintiffs,  which  were  perpetual  and  to  be  free  from 
all  dues  and  assessments;  (5)  in  finding  that  the  plaintiffs 
are  the  owners  of  the  said  water  rights;  (6)  inadmittting  the 
assignments  and  deeds  mentioned  in  the  abstract,   over  its 
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objection. 

Mr.  John  P.  Bbockwat  and  Mr.  Ohables  F.  Caswbll  for 
appellant. 

Messrs.  Bugklin,  Stalbt  &  Saflby  for  appellees. 
Mr.  Justiob  Stbble  delivered  the  opinion  of  the  court. 

No  error  was  committed  by  the  court  in  striking  parts  of 
the  answer,  nor  in  sustaining  the  demurrer  to  the  second  de* 
fense.  The  Grand  Biver  Ditch  Company,  having  recognized 
thetransfer  of  the  certificates  without  a  surrender  and  transfer 
upon  the  books  of  the  company,  waived  that  provision;  and 
the  defendant  cannot  complain,  because  it  took  title  to  the 
property  through  a  deed  which  expressly  reserves  these  very 
certificates.  It  is  not  a  denial  of  the  plaintiffs'  allegation 
that  the  defendant  furnished  water  at  the  headgates  free  of 
cost,  to  aver  that  upon  taking  possession  it  notified  plaintiffs 
that  they  had  no  right  to  take  or  use  the  water  without  cost. 
It  is  no  defense  to  the  action,  to  show  the  manner  in  which 
the  defendant  obtained  title  and  the  purpose  thereof,  unless 
it  appears  that  the  title  so  shown  is  the  superior  title. 

The  demurrer  to  the  second  defense  of  the  defendant  was 
properly  sustained.  The  matters  therein  contained  do  not 
constitute  a  defense.  It  is  immaterial  to  show  the  cost  of 
the  ditch,  or  its  capacity,  or  its  ownership,  or  that  it  has  no 
funds,  or  that  repairs  are  necessary,  or  that  the  company  is 
not  formed  for  the  purpose  of  selling  or  renting  water,  or 
that  the  plaintiffs  have  never  offered  to  pay  for  water,  un- 
less, as  a  matter  of  fact,  the  title  of  the  defendant  is  not  sub- 
ject to  the  rights  of  the  plaintiffs.  The  other  assignments 
will  be  considered  at  length  in  the  opinion. 

The  defendant  below  attempted  to  deny  the  allegations  of 
the  complaint  concerning  an  alleged  contract  between  the 
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original  holders  of  certificates  and  The  Grand  River  Ditch 
Company  at  the  time  of  the  filing  of  the  amended  articles  of 
incorporation,  and  said,  as  to  this  allegation:  ''This  defendant 
has  not  and  can  not  obtain  informaiion  sufficient  upon  which 
to  base  a  belief."  This  court  has  held,  that  a  defendant  who 
desires  to  avail  himself  of  the  provision  of  the  code  con- 
cerning a  denial  in  that  form,  must  follow  the  statute  in  re- 
spect thereto.  The  statute  appears  to  make  a  distinction  be- 
tween the  words  ''information"  and/'knowledge,"  and  to  say 
that  one  has  not  sufficient  iv/ormaiwn  upon  which  to  base  a 
belief,  is  not  a  compliance  with  the  statute,  which  requires 
it  to  be  stated  that  one  has  not  knowledge  or  informaiion 
upon  which  to  base  a  belief.  Jones  v.  McPhee^  9  Colo.  486; 
Honey  r.  People,  12  Colo.  345. 

Advantage  of  this  non-compliance  with  the  statute  may  be 
taken  by  motion,  or  the  allegation  may  be  treated  as  not 
tendering  an  issue. 

The  denial  that  such  conveyances  were  executed  "as  oper- 
ated to  convey  perpetual  or  non-assessable  water  rights,"  is 
a  mere  negative  pregnant  The  remaining  allegations  of  the 
answer  are  conclusions  of  law,  and  express  merely  the  plead- 
er's opinion.  Treating  these  portions  of  the  first  defense  as 
not  tendering  an  issue,  certain  of  the  allegations  of  the  com- 
plaint having  been  admitted  at  the  trial,  the  judgment 
should  be  affirmed,  if  the  complaint  states  a  cause  of  action. 
The  important  question  for  consideration  is  the  effect  of  the 
instrument  executed  and  delivered  by  The  Grand  Biver 
Ditch  Company  to  the  appellees  and  their  grantors.  The 
action  is  clearly  one  to  quiet  the  title  of  the  appellees  to  an 
alleged  easement.  It  was  decided  in  Wyatt  v.  Irrigation 
Co. J 18  Colo.  298,  that,  "A  perpetual  right  to  have  a  certain 
quantity  of  water  flow  through  an  irrigating  ditch  is  an 
easement  in  the  ditch,  an  incorporeal  hereditament,  descend- 
ible by  inheritance,  and  a  freehold  estate." 

Upon  the  trial  the  appellant  objected  to  the  introduction 
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of  any  testimony  by  the  appellees,  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action;  the  trial  court 
overruled  the  objectiou,  and  this  is  assigned  as  error.    The 
ruling  of  the  court  in  this  respect  was  undoubtedly  corrects 
The  complaint  alleges,  in  substance,  that  The  Grand  Biver 
Ditch  Company,  in  consideration  of  certain  of  the  appellees 
transferring  to  it  all  their  right,  title,  and  interest  in  and  to 
a  certain  ditch  which  they  were  then  operating,  and  which 
the  company  desired  to  use  in  connection  with  its  enter- 
prise, granted  to  each  of  them,  free  and  clear  of  all  assess- 
ments and  forever,  150  inches  of  water,  to  be  delivered  to 
the  appellees  at  their  respective  head-gates.    That,  in  pur- 
suance of  the  said  agreement,   the  said  The  Grand  Biver 
Ditch  Company  amended  its  articles  of  incorporation,  as 
follows:  "The  capital  stock  of  our  said  company  is  $200,000, 
to  be  divided  into  20,000  shares  of  $10.00  each,  and  there 
are  four  perpetual  water  rights  of  150  inches  for  each  water 
right;"  and  subsequently  the  said  company  issued  the  four 
certain  certificates  set  out  herein.     That,  in  certain  deeds  of 
trust  executed  thereafter   by  the  said  company,   including 
the  deed  of  trust  under  which  the  appellant  foreclosed,  the 
said  water  rights  were  expressly  reserved.    That,  since  the 
execution  of  said  certificates,  the  appellant  and  its  grantors 
have  delivered  to  the  said  appellees  and  their  assigns,  at 
their  respective  head-gates,  the  number  of  inches  of  water 
set  out  in  the  complaint.    That  the  appellant  obtained  title 
to  said  ditch  from  The  Grand  Biver  Ditch  Company  through 
foreclosure  proceedings.    From  the  complaint,  then,  it  ap- 
pears that  the  certificates  were   issued  upon  a  valid  con- 
sideration; that,  pursuant  thereto,  The  Grand  Biver  Ditch 
Company  delivered  to  each  of  the  holders  of  said  certificates 
the  number  of  inches  of  water  mentioned  therein,  at  their 
respective  head-gates,  without  cost;  that  the  appellant,  after 
it  became  the  owner  of  said  ditch,  also  delivered  to  the  ap- 
pellees water  at  the  same  places  and  in  the  same  quantity, 
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and  free  of  cost  or  charge;  that  the  certificates  were  daly 
recorded,  and  that,  in  the  deed  of  trust  nnder  which  the  ap- 
pellant took  title,  the  water  rights  of  the  appellees  and  their 
grantors  were  expressly  reserved.  The  appellees  are  there- 
fore entitled  to  recover,  if  they  have  shown  a  sufficient  con- 
veyance in  writing  by  The  Grand  River  Ditch  Company  of 
these  water  rights.  The  instrument  set  out  in  the  complaint 
is  in  the  form  of  a  certificate,  and  purports  to  convey  a  per- 
petual water  right.  No  particular  form  of  conveyance  is 
necessary  in  such  cases.  The  appellant  attacks  the  instru- 
ment and  says  that  by  reason  of  its  uncertainty  in  descrip- 
tion it  conveys  nothing,  and  it  is  strenuously  urged  by  the 
appellant  that  the  certificate  does  not  convey  an  easement; 
that  water  rights  in  The  Grand  River  Ditch  Company  are 
not  water  rights  in  the  Grand  River  ditch,  and  the  grant  of 
a  perpetual  water  right  in  The  Grand  River  Ditch  Company 
does  not  grant  an  easement  in  the  Grand  River  ditch. 

The  language  of  the  certificate  is:  ''This  is  to  certify  that 
O.  is  the  owner  of  one  water  right  of  150  inches  in  Tbe 
Grand  River  Ditch  Company  and  the  same  is  free  from  all 
dues  and  assessments.*'  By  this  certificate,  the  company 
acknowledges  that  O.  is  the  owner  of  one  of  its  four  perpet- 
ual water  rights.  The  words  ''free  from  dues  or  assess- 
ments," must  mean  that  the  company  has  released  O.  from  a 
payment  which  it  is  entitled  to  from  others  not  holding  a 
similar  certificate.  Tbe  reasonable  interpretation  of  this 
certificate,  then,  is  that  the  company  acknowledges  that  O.  is 
entitled  to  150  inches  of  water,  to  be  delivered  to  him  in 
some  manner  and  at  some  place.  How  and  where,  tbe  cer- 
tificate does  not  say.  The  use  of  the  word  ^'inches'*  in  tbe 
certificate  must  be  taken  to  mean  statutory  "inches,"  as  ap- 
plied to  water;  and  tbe  only  manner  in  which  water  so 
measured  can  be  delivered  is  through  a  ditch  or  canal. 
Nothing  further  can  be  gleaned  from  the  certificate  itself, 
and  be  must  be   guided  by  competent  evidence  of  the  sur- 
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rounding  circumstances  and  collateral  facts,  to  correctly  in- 
terpret this  document.  This  company  was  incorporated  for 
the  purpose  of  building,  and  did  build,  a  ditch  known  as  the 
Grand  Biver  ditch;  it  had  no  other  ditch  disclosed  by  the 
record,  and  it  had  no  other  property  to  which  this  convey- 
ance might  relate;  for,  as  is  said  in  Wyattv.  Irrigation  Co,: 
"An  irrigating  canal  company  is  not  the  proprietor  of  the 
water  diverted  by  it.  It  must  be  regarded  as  an  intermedi- 
ate agency  existing  for  the  purpose  of  aiding  consumers  in 
the  exercise  of  their  constitutional  rights,  as  well  as  a 
private  enterprise  prosecuted  for  the  benefit  of  its  owners." 
It  seems  quite  clear,  then,  that  the  company  by  this  certifi- 
cate acknowledges  an  obligation  to  deliver  to  O.  150  inches 
of  water  through  the  Grand  River  ditch.  Such  an  acknowl- 
edgement in  writing  is  a  conveyance  in  writing  of  an  ease- 
ment in  the  Grand  Hiver  ditch.  The  complaint  alleges  that 
the  company  issuing  the  certificate,  as  well  as  the  appellant, 
have  at  all  times  since  the  issuance  of  the  certificates  deliv- 
ered water  upon  the  lands  of  the  appellees  lying  along  the 
line  of  said  ditch,  through  their  head-gates  and  lateral 
ditches,  during  the  irrigating  season  of  each  year,  free  of  all 
costs  and  charges.  This  averment,  as  has  been  shown,  was 
not  denied  and  therefore  may  be  considered  in  interpreting 
this  certificate.  ''In  the  construction  of  a  written  contract, 
the  intentions  of  the  parties  are  to  be  first  sought  in  the  in- 
strument itself.  If  the  intent  and  meaning  of  the  parties  is 
not  clearly  disclosed  by  the  language  therein  employed,  then 
competent  evidence  bearing  on  the  construction  of  the  in- 
strument by  the  parties  themselves,  as  by  their  acts  and 
conduct  in  its  performance,  may  be  considered  for  the  pur- 
pose of  ascertaining  their  understanding  of  its  terms/* 
McPhee  v.  Young,  13  Colo.  80.  Adopting  the  construction 
placed  upon  this  certificate  by  the  parties,  as  evidenced  by 
their  acts  and  conduct  respecting  it,  in  connection  with  the 
admissions  of  the  appellant  and  the  allegations  of  the  com- 


288  Gband  Vallet  Ibb.  Co.  y.  Lbshbb.       [Jan.  T., 

plaint  not  denied,  it  is  apparent  that  The  Grand  Biver  Ditph 
Oompany,  in  consideration  of  the  conveyance  to  it  of  a  cer- 
tain ditch  by  the  original  holders  of  the  certificates,  granted 
to  the  holders  of  these  certificates  the  right  to  have  delivered 
through  the  Grand  Biver  ditch  150  inches  of  water,  perpet- 
ually and  free  from  all  dues  and  assessments,  at  their  head- 
gates  and  through  their  laterals  upon  their  lands  lying  along 
the  line  of  the  said  ditch. 

The  appellant  insists  that  no  consideration  for  the  certifi- 
cates was  shown  at  the  trial  and  that  the  action  fails  for  that 
reason.  A  written  instrument  imports  a  consideration,  and 
none  need  be  shown  in  the  first  instance;  however,  the  ap- 
pellees offered  at  the  trial  to  show  the  wliole  transaction  be- 
tween the  parties  which  resulted  in  the  execution  of  these 
certificates,  and  upon  appellant's  objection  this  evidence  was 
excluded  and  it  cannot  now  object  that  no  consideration  was 
shown. 

While,  in  some  of  the  deeds  offered  in  evidence  the  de- 
scription of  the  water  conveyed  is  rather  indefinite;  if  con- 
sidered in  connection  with  the  testimony  offered,  the  admis- 
sions of  the  appellant,  and  the  allegations  of  the  complaint 
not  denied,  the  description  is  made  certain,  and  we  observe 
no  error  in  overruling  the  objections  made  thereto.  We 
must  therefore  conclude  that  the  appellees  were  the  owners 
of  perpetual,  non-assessable  water  rights  in  the  Grand  Biver 
ditch  to  the  amount  evidenced  by  the  certificates  issued  by 
The  Grand  Biver  Ditch  Company  and  the  conveyances 
from  the  original  holders  and  their  grantees  respectively, 
as  shown  by  the  transcript;  and  that  such  right  to  the  per- 
petual use  of  water  constitutes  an  easement  in  the  Grand 
Biver  ditch. 

Having  determined  that  the  appellees  were  the  owners  of 
easements  in  the  Grand  Biver  ditch  as  alleged  in  the  com- 
plaint, the  only  question  remaining  for  our  consideration  is 
whether  or  not  the  appellant  purchased   the  ditch   in  quee- 
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tion  burdened  with  the  easements  of  the  appellees.  This 
court  has  held  that,  "Knowledge  of  such  facts  as  ought  to  put 
a  prudent  man  upon  inquiry  as  to  the  truth,  charges  a  sub- 
sequent purchaser  with  notice  of  all  facts  pertaining  thereto 
to  which  diligent  inquiry  and  investigation  would  have  led 
him."    Jerome  v.  Carbonate  Naiional  Barik^  22  Colo.  38. 

At  the  time  of  the  purchase  of  the  ditch  by  the  appellant, 
it  had  notice  from*  the  deed  of  trust  under  which  it  bought 
that  four  perpetual  Water  rights  were  reserved  from  the  deed; 
by  the  records  of  the  county  it  was  notified  that  the  articles 
of  incorporation  of  The  Grand  River  Ditch  Company  pro- 
vided for  four  perpetual,  non-assessable  water  rights,  and 
that  certificates  for  these  water  rights  had  been  issued  to  the 
original  holders  and  their  grantees,  that  these  water  rights 
had,  by  their  respective  holders,  been  conveyed  with  land  to 
the  appellees.  Added  to  the  notice  thus  given,  there  was  the 
physical  evidence  conveyed  by  the  cultivated  land,  the  later- 
al ditches,  and  the  head-gates,  along  the  line  of  the  ditch. 
The  existence  of  these  facts,  with  the  notice  conveyed  by  the 
record  of  the  deeds  and  certificates,  was  at  least  sufficient  to 

• 

put  the  company  upon  inquiry.  An  investigation  would 
have  disclosed  that  these  appellees  were  the  owners  of  ease- 
ments in  the  ditch  and  that  such  easements  were  perpetual 
rights  to  the  number  of  inches  of  water  mentioned  in  their 
respective  deeds  and  certificates,  to  be  delivered  at  their  head- 
gates  through  the  Grand  Diver  ditch,  free  from  all  dues  and 

assessments. 

Being  satisfied  that  the  appellees  are  the  owners  of 

easements  in  the  ditch  of  the  appellant  and  that  the  appel- 
lant purchased  the  ditch  burdened  therewith,  the  judgment 
is  affirmed. 

Affirmed, 
Vol.  28-13 
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a  m  [No.  4070.] 

Sateblee  v.  Sateblee. 

1 .  DivoBOB — Practice — Cross  Complaint — Verdict— Instructions. 

In  an  action  for  divorce  where  the  defendant  by  cross-complaint 
sets  up  aflSrmative  grounds  for  divorce  against  plaintiff,  and  the  jury 
returns  a  verdict  upon  the  complaint,  without  making  aoy  findings  ■ 
upon  the  cross-complaint,  it  is  the  duty  of  the  court  to  direct  the  jury 
to  find  a  verdict  upon  the  cross-complaint. 

2.  Practicb — Verdict — Special  Findings. 

A  jury  may  change  its  verdict  or  special  findings  at  any  time  be 
fore  they  are  received  by  the  court  and  before  the  jury  has  separated. 

3.  OivoBCB — Extreme  Cruelty — Charge  op  Infidelity. 

A.  charge  of  infidelity  by  a  wife  against  her  husband  becomes  an 
act  of  cruelty  only  when  wantonly  or  maliciously  made.  Such  accusa^ 
tions,  though  untrue,  if  not  made  through  hatred  or  ill-will,  but  in  good 
faith  and  for  the  purpose  of  inducing  the  husband  to  observe  his  mar- 
ital duties  are  not  grounds  for  divorce. 

4.  Divorce — Cruelty — Failure  of  Wife  to  Converse  with  Hus- 
band. 

An  action  for  divorce  by  a  husband  against  his  wife  on  the  grounds 
of  cruelty  is  not  sustained  by  evidence  of  a  failure  of  conversation  be- 
tween them  where  it  does  not  appear  that  the  failure  to  carry  on  con- 
versation was  due  to  a  neglect  of  duty  on  the  part  of  the  wife,  but 
might  have  been  wholly  due  to  the  husband's  neglect  of  duty. 

5.  Divorce— Duty  of  Court. 

In  an  action  for  divorce  if  facts  are  developed  at  the  trial  which 
make  ft  inequitable  or  unjust  for  a  divorce  to  be  granted,  the  court 
must  see  to  it  that  a  decree  is  not  granted. 

6.  Divorce— Cruelty — Attempt  to  Kill — Evidence. 

In  an  action  for  divorce  by  a  husband  against  his  wife,  a  charge  in 
the  complaint  that  defecdant  attempted  to  kill  plaintiff  is  not  sup- 
ported by  the  evidence  of  plaintiff  that  defendant  put  a  df  ug  in  his 
coffee  the  nature  of  which  he  could  not  give,  and  the  evidence  of  an- 
other witness  that  defendant  had  stated  that  she  had  given  him  a  dose 
and  intended  to  break  him  from  drinking  in  that  way. 

7.  DivoRCE — Cruelty — Evidence. 

Repeated  urging  of  the  husband  by  the  wife  to  insure  his  life  for 
her  benefit  cannot  be  considered  as  an  act  of  cruelty  and  is  not  a 
ground  for  divorce. 
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Appeal  from  the  County  Court  of  Montezuma  County, 

This  is  an  action  for  divorce.  The  parties  were  married 
February  14, 1886,  at  Dnrango.  The  case  was  tried  in  June, 
1899.  The  complaint  charged  the  defendant  with  extreme 
cruelty,  in  these  words:  "That,  since  their  said  marriage,  de- 
fendant  has  been  guilty  of  extreme  cruelty  toward  the 
plaintiff  in  this,  to-wit:  That  defendant  repeatedly  threat- 
ened to  kill  this  plaintiff  on  different  occasions,  and  would 
accuse  this  plaintiff  of  being  criminally  intimate  with  other 
women,  of  which  he  was  wholly  innocent,  and  on  one  occa- 
sion in  the  year  1896,  put  a  drug  in  this  plaintiff's  coffee,  the 
exact  nature  of  which  this  plaintiff  is  unable  to  give,  but 
this  plaintiff  believes  that  said  drug  was  placed  in  the  said 
coffee  in  furtherance  of  her  threat  or  threats  many  times 
made,  that  she  would  kill  him.  That  defendant  repeatedly 
urged  this  plaintiff  to  have  his  life  insured,  and  offered  on 
different  occasions  to  pay  the  premium  for  the  same  herself 
if  he  would  have  his  life  insured  in  her  favor,  until  finally 
plaintiff,  fearing  for  his  life,  was  forced  to  leave  her,  which 
he  did  for  these  causes,  and  no  other." 

The  answer  of  the  defendant  denies  specifically  the 
charges  of  cruelty,  and  by  way  of  recrimination  alleges  de- 
sertion and  non -support;  and  prays  that  plaintiff  be  denied 
a  divorce. 

The  testimony  for  the  plaintiff  was,  in  substance,  as  fol- 
lows: 

The  plaintiff  testified:  "We  lived  together  up  to  about 
nine  years  ago.  Nine  years  ago  this  spring  her  brother, 
Mike  Dooiey,  came  out  to  this  country  and  about  six  or 
seven  months  from  that  time  our  trouble  commenced. 
Trouble  kept  going  on,  and  we  had  quite  a  little  trouble 
then;  in  fact,  I  left  the  place,  and  through  promises  and  one 
thing  another  she  got  me  to  come  back.  That  was  in  1890. 
I  was  away,  I  think,  about  two  weeks;  she  promised  me  that 
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she  would  behave  herself  and  not  be  nagging  me  and  mak- 
ing life  miserable  for  me.  After  a  while  it  commenced 
again,  and  she  accused  me  of  being  intimate  with  other 
women  and  made  the  remark  that  there  would  be  killing  if 
she  found  out  it  was  so — if  she  was  satisfied  that  it  was  so  in 
regard  to  other  women.  We  lived  at  Cortez  at  that  time; 
then  we  went  to  Mancos  and  again  trouble  commenced,  and 
life  for  the  last  two  or  three  years  there  has  been  so  that 
about  half  of  the  time  there  was  no  conversation  between  us, 
sometimes  two  or  three  weeks  not  spoken  a  word,  and  finally 
I  was  not  there  long  before  she  wanted  me  to  get  my  life  in- 
sured, and  I  did  not  care  to  have  my  life  insured.  Our 
relations  at  that  time  were  only  by  spells  agreeable.  Then 
she  kept  at  me  several  times  to  have  my  life  insured,  and  I 
kept  making  excuses.  She  said,  'If  you  will  get  your  life  in* 
sured,  I  will  pay  the  premium  myself;'  and  by  the  way 
things  were  going,  I  did  not  care  to,  and  I  did  not  feel  any 
too  safe  about  it,  I  told  her.  She  said  nothing;  was  insulted. 
Then  along  later  I  became  afraid,  and  I  told  her  I  did  not 
see  why  she  was  so  anxious  to  have  my  life  insured.  We 
had  not  spoken  any  for  two  weeks,  and  one  morning  I  sat  at 
the  breakfast  table,  and  there  was  three  cups  and  saucers  set 
at  my  right  hand,  and  I  passed  one  over  to  Mike  Dooley,  she 
picked  up  the  other  cup,  put  in  sugar  and  cream,  and  went 
to  the  pantry;  I  did  not  notice  what  she  was  doing  with  the 
cup,  and  when  she  came  back  she  said,  'This  is  for  you.'  I 
said  I  did  not  see  what  difference  it  makes;  and  I  could  not 
understand  what  difference  it  made  which  cup  I  used.  I 
thought  I  would  not  drink  that.  I  ate  my  breakfast^  and 
before  we  got  through  I  had  not  stirred  it  up  any;  I  took  a 
teaspoonful  of  the  coffee  and  I  could  not  taste  anything  but 
it  burned  as  far  as  it  went;  and  I  went  to  the  water  pail  and 
took  a  drink  of  water,  and  that  seemed  to  kindle  the  fire. 
And  she  spoke  up  and  said,  'What  is  the  matter  with  the 
coffee?'  and  she  turned  to  Mike  Dooley  and  said,  'Do  you 
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see  anything  wrong  with  the  cofiFee?'  and  he  said,  'I  cannot 
taste  anything.'  And  from  that  time  I  wonld  not  taste  any- 
thing until  I  saw  that  they  had  tasted  it.  I  was  in  absolute 
fear  of  my  life.  This  was  in  January,  1898,  and  I  remained 
with  her  after  that  a  little  over  a  month. 

**The  way  the  trouble  came  about,  I  saw  very  quickly 
after  Mike  Dooley  got  here  there  seemed  to  be  a  change 
some  way,  and  the  two  of  them  started  in  against  me  and 
made  it  so  disagreeable  until  I  did  not  spend  but  very  little 
of  my  time  at  home.     Her  very  acts  just  seemed  to  show 
that  I  was  there  merely  as  a  tool;  it  was  not  very  much  that 
she  would  say,  but  act  something  else  all  the  while.     The 
scolding  commenced  along  about  1891  or  1892,  and  that  was 
the  first  time  that  she  accused  me  of  being  intimate  with 
other  women;  there  was  no  truth  in  that  whatever.     Her 
conduct  was  such  that  I  coula  spend  but  very  little  of  my 
time  at  home;  I  would  go  up  town  and  spend  my  evenings, 
and  that  continued  the  entire  time  until   I  left  her.    The 
effect  of  her  conduct  on  me  was  that  there  was  not  any  en- 
joyment in  life  for  me.    I  did  not  caie  to  spend  much  time 
around  home;  once  in  awhile  I  would  take  a  streak  to  stay 

m 

around  home  but  generally  staid  somewhere  else,  it  was  so 
disagreeable,  staid  up  town  until  bed-time.*' 

Cross  Examination' 

'^Mrs.  Saterlee  was  indnstrious  and  saving,  she  did  sewing 
and  washing  for  men  here  to  help  make  a  living;  she  has 
always  beto  a  good  worker.  I  have  been  a  drinking  man 
for  the  last  few  years,  I  drank  once  in  awhile  before  we  were 
married;  about  eleven  or  twelve  years  ago,  when  we  came 
here,  I  began  drinking  more.  I  had  been  drunk  previous  to 
that.  I  do  not  remember  the  first  time  I  came  home  under 
the  influence  of  liquor.  The  Christmas  after  we  were  mar- 
ried, I  was  pretty  well  filled  up;  I  do  not  remember  whether 
1  had  come  home  previous  to  that  under  the   influence  of 
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liquor.  I  have  since.  I  generally  took  one  drink  before 
breakfast,  one  before  dinner,  and  sometimes  one  before  sap- 
per, but  hardly  ever  after  snpper.  The  habit  of  drinking 
grew  on  me;  the  trouble  I  had  at  home  naturally  drove  me 
to  drinking. 

"Q.    Did  you  have  to  take  the  Keeley  cure? 

"A.    Tes. 

''What  particular  way  did  you  expect  them  to  do  away 
with  you? 

"A.    With  a  drug. 

"Q.     What  made  you  think  it  would  be  a  drug? 

''A.  Because  I  knew  it  would  be.  I  did  not  expect  them 
to  come  out  and  shoot  me.  I  expected  I  would  not  live  very 
long  after  I  got  my  life  insured. 

''I  did  not  get  my  life  insured.  She  had  lots  of  medicine 
coming  through  the  mail,  and  I  did  not  understand  what  it 
was." 

John  White,  a  witness  for  the  plaintiff,  testified: 

^'Mrs.  Saterlee  made  a  statement  to  me  in  the  presence  of 

my  wife;  she  said  that  she  had  given  him  a  dose.     I  paid  so 

little  attention  to  what  she  said  that  I  do  not  remember  all. 

She  stated  that  she  was  going  to  break  Lim  from  drinking, 

in  that  way,  and  that  she  had  dosed  him.    I  remarked,  'Are 

you  not  afraid  you  will  kill  him?'  and  she  said,  'No.'     She 

did  not  say  what  she  gave  him,  but  she  tried  to  make  him 

sick." 

Cross  Examinaiion: 

"When  I  first  knew  Saterlee,  he  frequently  took  a  drink 
but  I  did  not  see  him  under  the  influence  of  liquor;  I  have 
seen  him  under  the  influence  of  liquor  since  then  very  often. 
I  do  not  remember  but  once  when  he  could  not  control  him- 
self. He  was  what  I  would  call  an  habitual  drinker.  The 
year  that  Mr,  Saterlee  lived  at  Oortez,  I  did  not  know  very 
much  of  them ;  after  he  came  to  Mancos,  I  tried  to  use  my 
influence  to  keep  him  from  drinking,  perhaps  for  a  month  at 
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a  time  he  woald  not  take  a  drink.  He  was  a  steady  drinker 
but  he  was  a  pecaliar  man.  He  would  take  a  drink  bat  it 
wonld  not  keep  him  from  his  business.'' 

The  jury  was  instructed,  given  a  number  of  interrogatories 
to  be  answered  and  two  blank  verdicts, — one  for  a  finding  upon 
the  complaint  and  the  other  for  a  finding  upon  the  cross- 
complaint.  It  afterwards  came  into  court  with  a  verdict 
upon  the  complaint  and  answers  to  the  interrogatories,  but 
with  no  verdict  upon  the  cross-complaint.  These  the  court 
refused  to  receive,  and  directed  the  jury  to-  retire.  After- 
wards, the  jury  returned  a  verdict  finding  the  defendant 
guilty  of  the  matters  charged  in  the  complaint  and  the 
plaintiff  not  guilty  of  the  matters  charged  in  the  cross- 
complaint;  and,  by  its  special  findings,  that  the  defendant 
was  guilty  of  certain  specific  acts  of  cruelty,  that  she  had  no 
means  of  earning  a  living,  and  that  she  was  not  in  good 
health.  After  the  jury  had  retired  to  consider  the  cross- 
complaint,  it  changed  its  answer  to  one  of  the  interrogatories. 
The  court  rendered  judgment  upon  the  verdicts  and  refused 
to  award  the  defendant  alimony.  From  this  judgment  the 
defendant  appeals  to  this  court. 

Mr.  J.  B.  Melville  for  appellant. 

Mr.  N.  0.  MiiiLEB  for  appellee. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court. 

The  principal  errors  assigned  and  argued  are:  First,  that 
the  verdict  and  special  findings,  as  first  presented,  should 
have  been  received  by  the  court;  and  that  the  court  erred  in 
permitting  the  jury  to  change  the  special  findings  when  once 
completed.  Second,  that  the  court  erred  in  entering  a  de- 
cree for  plaintiff  finding  the  defendant  guilty  of  extreme 
cruelty.  Third,  that  the  court  erred  in  refusing  the  defend- 
ant alimony. 
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It  was  the  duty  of  the  court  to  direct  the  jury,  it  not  hay- 
ing separated,  to  return  a  verdict  upon  the  cross  complaint; 
and  the  jury  was  at  liberty  to  change  its  verdict  or  special 
findings  at  any  time  before  they  were  received  by  the  court 
and  before  it  had  separated.     Ward  v,  Ward^  26  Colo.  33. 

The  instructions  given  by  the  court  were  full,  fair,  and 
impartial,  and  were  more  carefully  considered  than  is  usual 
in  a  divorce  suit.  No  error  is  assigned  concerning  them;  and 
the  learned  judge  who  prepared  them  is  to  be  commended. 
But,  upon  a  careful  review  of  all  the  testimony  in  the  case, 
we  are  of  opinion  that  the  plaintiff  was  not  entitled  to  a  de- 
cree. He  alleged,  in  substance,  that  his  wife  threatened, 
and  attempted,  to  take  his  life,  and  that  she  charged  him 
with  being  criminally  intimate  with  other  women.  The 
charge  of  threatening  to  take  his  life  failed  utterly.  Giving 
to  the  statement  made  by  the  wife  concerning  the  husband's 
infidelity  the  strongest  construction  against  her,  it  was  a  mere 
intimation,  and  was  not  uttered  in  anger  nor  under  circum- 
stances tending  to  injure  the  sensibilities  of  her  husband. 
To  charge  a  husband  with  infidelity,  becomes  an  act  of 
cruelty  only  when  wantonly  or  maliciously  made.  Such  ac- 
cusations, though  they  may  not  be  true,  if  not  made  through 
hatred  or  ill-will,  but  in  good  faith  and  for  the  purpose  of 
inducing  the  husband  to  observe  his  marital  duties,  are  not 
grounds  for  divorce.  A  wife  has  the  right,  and  it  is  her  duty, 
to  call  her  husband's  attention  to  what  she  may  have  heard 
affecting  his  conduct;  it  Iq  his  duty,  if  not  guilty,  to  endeavor 
to  convince  her  of  his  innocence.  The  plaintiff  testified  that, 
"For  the  last  two  or  three  years,  about  half  the  time  there 
was  no  conversation  between  us, — ^sometimes  two  or  three 
weeks  not  a  word  spoken."  It  does  not  appear  that  the 
wife  failed  in  her  duty  in  this  regard.  For  aught  that  ap- 
pears in  the  record,  the  failure  to  carry  on  conversation  was 
due  wholly  to  the  husband's  neglect  of  duty.  But,  even  if 
she  had  failed  to  speak  to  her  husband  for  a  week  or  two  at 
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a  time,  the  record  shows  and  the  plaintiff  admits,  that  he 
took  the  Keeley  cure  because  he  '^had  to,''  and  that  he  was 
rery  drank  on  several  occasions,  and  that  he  was  in  the  habit 
of  drinking  and  staying  away  from  home  until  bed-time  be- 
cause of  the  conduct  of  his  wife.  The  plaintiff's  witness, 
White,  said  that  plaintiff  was  an  habitual  drinker,  and  that 
he  induced  him  to  take  the  Eeeley  cure  because  plaintiff  was 
injuring  his  health.  A  married  man  who,  for  ten  years  of 
his  life,  has  indulged  in  the  habit  of  drinking  and  of  coming 
home  at  bed-time  in  a  condition  incident  to  the  degree  of 
inebriety  varying  from  the  garrulous  exhilaration  of  one 
only  partially  intoxicated  to  the  sullenness  of  a  sot,  cannot 
expect  his  wife  to  show  that  affectionate  regard  for  him 
i¥hich  is  his  due  under  other  circumstances,  and  cannot  com- 
plain  if  she  does  not  engage  in  conversation  which  she 
knows  will  terminate  in  a  quarrel.  Sensuality  and  drunk- 
enness are  accompanying  vices;  and  an  intimation  such  as 
the  defendant  is  said  to  have  made  is  not  cruelty  in  any 
event,  and  it  is  sarely  not  cruelty  to  intimate  that  a  drunken 
hasband  is  also  sensual. 

If  facts  are  developed  at  the  trial  which  make  it  inequi- 
table or  unjust  for  a  divorce  to  be  granted,  the  court  must 
see  to  it  that  a  decree  is  not  granted.  Ward  v.  Ward,  25 
Colo.  33. 

The  plaintiff  alleges  that  the  defendant,  on  one  occasion, 
drugged  his  coffee;  and  the  jury  found  that  fact,  in  its 
special  findings,  as  one  of  the  acts  of  cruelty.  The  act  com- 
plained of  did  not  appear  to  the  defendant  as  of  great  con- 
sequence, because  he  lived  with  his  wife  a  month  afterwards, 
although  he  says  he  watched  her  after  that.  A  witness 
called  by  the  plaintiff  said  that  defendant  declared  she  had 
given  "a  dose"  to  her  husband  to  break  him  of  the 
drinking  habit.  In  this  light,  the  conduct  of  the  defendant 
appears  to  be  perfectly  consistent  with  an  innocent  intent. 
One  act  of  this  character  is  not  sufficient  to  entitle  a  party 
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to  a  divorce;  though  one  act  of  extreme  cruelty  will  author- 
ize a  divorce,  the  statute  requires  that  there  shall  be  repeated 
acts  of  cruelty,  and  it  means  a  continued  ill-treatment.  Of 
course  if  it  had  been  established  that  the  wife  undertook  to 
take  her  husband's  life  by  poisoning,  that  would  be  another 
case  and  sufficient  ground  for  a  divorce;  but  the  testimony 
wholly  fails  to  support  any  such  contention. 

Urging  the  husband  to  insure  his  life  for  her  benefit  is 
not  a  ground  for  divorce,  and  cannot  be  considered  an  act  of 
cruelty. 

For  the  reasons  herein  given,  and  because  the  testimony 
does  not  support  the  verdict,  the  judgment  is  reversed,  with 
directions  to  enter  an  order  of  dismissal. 

BeversedL 


[No.  4062.] 
Obippbn,  Tbustbe  v.  Whitb  et  al. 

1.  Fbaotiob— Partition— Insufficibnot  of  Petition— DisioasAXr- 
Dkmubrbr. 

In  an  action  for  partition,  where  the  petition  failed  to  state  a  oanse 
of  action  and  a  demurrer  was  interposed  and  sustained  to  the  petition 
and  the  action  was  diBmlased,  it  is  immaterial  whether  or  not  a  demur- 
rer was  a  proper  pleading  in  such  an  action  or  whether  it  be  treated 
as  an  answer  admitting  the  averments  of  the  petition,  if  the  petition 
failed  to  state  a  cause  of  action  it  could  not  be  maintained  and  was 
properly  dismissed. 

2.  Water  Rights — Riparian  Riohts— Common  Law. 

The  act  of  1861  adopting  the  common  law  was  limited  to  the  extent 
that  it  was  applicable  to  our  conditions.  The  law  of  necessity  rendered 
the  common  law  doctrine  of  riparian  rights  wholly  inapplicable  in  this 
jurisdiction  and  required  its  abrogation,  so  that  notwithstanding  the 
declaration  of  the  statute  it  has  never  been  recognized  as  controlling  in 
the  matter  of  water  rights. 

3.  Water  Rights— Statutory  Construction. 

The  act  of  1861  providing  that  all  persons  who  own  or  hold  a 
possessory  right  to  any  land  on  the  bank,  margin  or  neighborhood  of 
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any  stresm  of  water  ehould  be  entitled  to  the  use  of  the  water  of  said 
stream,  for  the  purposes  of  irrigation,  does  not  purport  to  vest  title  to 
water  in  a  stream  in  the  owner  of  lands  thereon,  bat  its  object  was  to 
aecure  to  such  owners  the  right  to  divert  water  for  the  purpose  of 
irrigation. 

i.    Watbr  Right&— Pabtition. 

Owners  of  priority  of  rights  to  divert  water  from  a  stream  are  not 
ownAs  of  water  in  the  stream  so  as  to  maintain  an  action  for  partition 
of  the  water  of  the  stream. 

Appeal  from  District  Court  of  Chaffee  County, 

This  is  an  action,  as  designated  by  counsel  for  appellant, 
who  instituted  this  proceeding  in  the  court  below,  to  parti- 
tion the  waters  of  the  South  Arkansas  river  for  irrigation 
purposes  between  appellant,  as  plaintiff,  and  the  appellees, 
ite  defendants.  In  addition  to  those  named,  *'the  general 
public  of  the  state  of  Colorado,  et  al.,  as  possible  claimants 
who  are  at  present  unknown  to  plaintiff,"  were  made  defend- 
ants. The  petition  filed  by  plaintiff  states,  in  substance, 
tihat  he  is  the  owner  in  trust  of  certain  lands  situate  upon 
the  margin  of  this  stream,  which  were  settled  upon  by  his  re- 
mote grantor  in  1872;  that  for  the  purpose  of  irrigating  such 
lands,  a  ditch  was  constructed  and  the  waters  of  the  stream 
lipplied  thereon  since  1873.  For  a  similar  purpose  a  second 
ditch  was  taken  out  and  water  from  the  stream  applied  on 
4uch  lands  since  1874.  That  plaintiff  has  succeeded  to  the 
righ^  so  initiated,  and  by  reason  of  the  application  of  the 
water  from  this  stream  to  the  lands  in  question  and  the  sit- 
uation of  such  lands  with  respect  to  the  stream,  he  has  be- 
come the  owner,  in  common  with  the  people  or  general  pub- 
lic of  the  state  of  Colorado,  of  an  undivided  property  right 
in  and  to  the  volume  of  water  in  the  stream  equal  to  the  car- 
rying capacity  of  the  two  ditches.  He  then  proceeds  to  state 
that  other  named  defendants  have  like  rights  to  the  waters 
of  such  stream  by  reason  of  the  situation  of  their  lands,  and 
the  diversion  of  water,  some  of  which  are  inferior  and  others 
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paramoant  to  his;  that  certain  other  defendants  claim  an 
interest  in  the  waters  of  the  stream;  that  the  lands  apon 
which  they  apply  the  same  are  not  situate  thereon,  bnt  upon 
the  margin  of  another;  that  the  people  of  the  state,  by  virtue 
of  sections,  art.  16  of  the  constitution  (quoting  from  the  pe- 
tition) ^'are  owners  in  common  with  the  plaintiff,  et  c^I,  of 
such  an  individed  part  and  portion  of  the  waters  of  said 
natural  stream  as  may  remain  unappropriated,  after  setting 
apart  to  plaintiff,  et  al.,  such  quantity  of  the  waters  of  said 
stream  as  may  be  sufficient  to  irrigate  their  said  lands  along 
the  margin  thereof,  as  located  under  the  provisions  of  said 
territorial  statutes,  and  no  more;  "that  certain  other  defend- 
ants, naming  them  (again  quoting  from  the  petition)  ''are 
each  dependent  for  title  upon  the  title  to  such  remainder  of 
the  waters  of  said  stream  as  may  have  been  acquired  by  the 
general  public,  as  before  stated,  and  from  which  source  only 
they  and  each  of  them  derive  title,  if  any  they  have,  and  are 
lessees  in  common  with  each  other  from  the  state  of  (3olora- 
do,  and  are  not  parties  at  interest  as  owners  in  common  of  a 
property  right  in  the  waters  of  said  stream  equal  in  charac- 
ter to  that  of  plaintiff,  et  al.,  and  are,  therefore,  not  entitled 
to  water  rights  from  said  stream  until  paramount  titles  are 
determined,  partitioned  and  set  apart,  as  provided  by  law, 
for  the  partition  of  other  property."  To  this  petition  the  de- 
fendants named  (except  Van  Kleeck)  interposed  a  general 
and  special  demurrer.  Plaintiff  then  moved  for  a  judgment 
on  the  pleadings,  which  was  denied,  the  demurrer  sustained, 
and  the  action  dismissed. 

The  act  of  the  territorial  legislature  upon  which,  in  a 
measure,  at  least,  plaintiff  relies  to  maintain  this  action, 
reads  as  follows: 

''That  all  persons  who  claim,  own  or  hold  a  possessory 
right  or  title  to  any  land  or  parcel  of  land  within  the  boun- 
dary of  Colorado  territory,  as  defined  in  the  organic  act  of 
said  territory,  when  those  claims  are  on  the  bank,  margin  or 
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neighborhood  of  any  stream  of  water,  creek  or  river,  shall  be 
entitled  to  the  use  of  the  water  of  said  stream,  creek  or  river 
for  the  purposes  of  irrigation,  and  making  said  claims  avail- 
able to  the  full  extent  of  the  soil  for  agricultural  purposes." 
Laws  1861,  p.  67. 

The  laws  of  1861,  p.  35,  provided  that  the  common  law  of 
England,  so  far  as  applicable,  should  be  considered  in  full 
force  until  repealed  by  legislative  authority. 

Mr.  J.  B.  MoCoY,  and  Messrs.  Hodges,  Wilson  &  Hodgbs 
for  appellant. 

Mr.  L.  A.  HoLLENBECE  and  Mr.  Wallace  Schoolfield 
for  appellees. 

Mr.  JuBTiOE  Gabbebt  delivered  the  opinion  of  the  court. 

Counsel  for  plaintiff,  who  originally  instituted  this  action 
and  had  charge  of  the  proceedings  below,  states  in  his  brief, 
filed  on  behalf  of  appellant,  that  this  is  ''an  action  for  the 
partition  of  the  waters  of  a  non-navigable  natural  stream,  to* 
wit:  the  South  Arkansas  river"  between  the  parties  to  this 
action.  The  only  rights  involved  relate  to  those  for  the  pur- 
poses of  irrigation.  The  claim  being  that  it  is  a  suit  in  par- 
tition, the  only  question  necessary  to  determine  is,  whether 
or  not  it  states  facts  suflScient  to  constitute  an  action  of  that 
character,  or  upon  which  it  can  be  maintained.  It  is  con- 
tended by  counsel  for  appellant  that  an  action  in  partition  is 
a  special  proceeding,  and  therefore  a  demurrer  could  not 
properly  be  interposed,  but  inasmuch  as  it  was,  it  should  be 
treated  as  an  answer  admitting  the  averments  of  the  plead- 
ing to  which  it  was  directed.  For  this  reason  it  is  urged 
that  the  motion  for  judgment  should  have  been  sustained 
It  is  immaterial  how  the  plea  interposed  on  behalf  of  de- 
fendants shall  be  treated,  for,  regardless  of  what  particular 
rules  of  pleading  shall  govern,  in  cases  of  t^is  character^  the 
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fact  still  remainB  that  in  an  action  for  partition,  if  the  peti . 
tion  does  not  state  a  caase  of  action,  it  certainly  cannot  bo 
maintained.  The  theory  of  counsel  for  appellant  appears  t<» 
be  that  by  yirtne  of  the  ownership  of  lands  lying  along  thiu 
stream,  the  title  to  which  was  acquired  prior  to  the  adoption 
of  the  present  state  constitution  and  the  declaration  of  the 
act  of  1861,  adopting  the  common  law  so  far  as  applicable^ 
that  title  to  the  waters  of  such  stream  has  vested  in  the  own- 
ers of  these  lands.  The  adoption  of  the  common  law  by  the 
territorial  legislature  of  1861  was  limited  to  the  extent  that 
it  was  applicable  to  out  conditions.  The  law  of  necessitj* 
rendered  the  common  law  doctrine  of  riparian  rights  wholly 
inapplicable  in  this  jurisdiction,  and  as  has  frequently  been 
stated,  required  its  abrogation;  so  that,  notwithstanding  the 
declaration  of  the  statute,  it  has  never  been  recognized  as 
controlling  in  the  matter  of  water  rights.  It  has  always  been 
the  settled  doctrine  of  this  court  that  ^n  appropriator  of 
water  from  a  natural  stream  acquires  a  right  to  divert  a 
specific  volume  of  water  in  that  stream  under  well-known 
restrictions,  and  not  title  to  a  specific  volume  of  water  there, 
in.  Priority  of  appropriation  for  a  beneficial  purpose  is  the 
test  by  which  this  right  is  measured,  as  against  others  tak- 
ing water  from  the  same  natural  source.  The  petition  as 
framed  recognizes  this.  It  is  averred  that  certain  parties 
owning  lands  upon  the  South  Arkansas  river  have  acquired 
rights  in  the  waters  thereof  by  virtue  of  actual  appropria- 
tion to  a  beneficial  use,  some  of  which  are  inferior,  and 
others  superior,  to  the  rights  of  plaintiff.  It  is  also  averred 
that  others  diverting  waters  from  this  stream  claim  rights 
which  are  dependent,  not  upon  the  date  of  appropriations, 
but  on  the  fact  that  the  lands  upon  which  such  water  is 
utilized  are  located  within  another  water  shed.  The  act  of 
1861  does  not  purport  to  vest  title  to  water  in  a  stream  in  the 
owner  of  lands  thereon.  Its  object  was  to  secure  to  such 
owners  the  right  to  divert  water  for  the  purposes  of  irriga^* 
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tion;  so  that  it  is  clear  from  the  ayerments  of  the  complaint 
itself,  as  well  as  the  laDguage  of  the  act  of  1861  and  the 
former  adjudications  of  this  court,  that  the  rights  under  this 
act,  so  far  as  they  relate  to  irrigation,  are  limited  to  a 
diversion  from  the  stream  for  that  purpose,  and  vest  no  title 
to  any  g^ven  quantity  of  water  flowing  therein.  Coffin  v. 
Left  Hand  Ditch  Co.^  6  Oolo.  443;  Thomas  v.  Chiiraud,  6 
Colo.  531;  Hammond  V,  Rose,  11  Colo.  524. 

Priorities  in  the  stream,  therefore,  are  only  involved. 
According  to  the  facts  of  this  case,  as  detailed  in  the  peti- 
tion, the  right  which  plaintiff  has  to  divert  a  given  volume 
of  water  from  the  river  is  not  one  in  which  the  other  parties 
to  this  proceeding  have  any  interest  whatever,  and  so  with 
the  priorities  which  the  defendants  may  have  acquired. 
Partition  certainly  cannot  be  had  of  property  which  is  not 
owned  jointly  by  two  or  more.  It  appears,  then,  there  is 
nothing  which  is  the  subject  of  division  in  a  partition  suit. 
Plaintiff  does  not  claim,  or  attempt  to  assert,  any  right  ex- 
cept one,  which  might  be  the  subject  of  partition;  so,  con- 
ceding that  it  may  appear  from  the  averments  of  the  petition 
that  he  is  entitled  to  certain  priorities  in  the  waters  of  the 
stream,  he  does  not  state  a  cause  of  action  in  partition,  and 
his  action  was  properly  dismissed.  The  judgment  of  the 
district  court  is  affirmed. 

Affirvned. 


[No.  4074.] 
Davis  v.  Thomas.  i-sTSl 


1.    GoNTBACfro — ^Pboposition  aud  Aoceptancb, 

To  constitute  a  contract  the  minds  of  the  contracting  parties  must 
meet  and  assent  to  the  same  thing  in  the  same  sense.  A  party  to  whom  a 
proposition  is  made  must  accept  or  reject  the  proposition  as  a  whole. 
An  offer  to  accept  under  modification  is  a  rejection  of  the  offer. 
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2.    Same— GviDENCB. 

Defendant,  the  locator  of  a  mining  claim,  propoeed  to  plaintiff  that 
if  he  would  pay  the  expense  of  a  survey  and  the  aeseBsment  work  he 
would  give  him  a  half  interest  in  the  claim.  Plaintiff  answered  that  if 
the  claim  was  in  conflict  with  certain  other  claims  he  would  have  noth- 
ing to  do  with  it  but  that  he  would  employ  a  surveyor  to  make  the 
survey.  He  employed  a  surveyor  that  had  already  been  engaged  by  de- 
fendant to  make  the  survey.  Defendant  refused  to  permit  the  surveyor 
to  place  plaintiff's  name  on  the  location  stake  and  paid  for  the  survey. 
Held  that  there  was  no  such  acceptance  of  defendant's  proposition,  by 
plaintiff,  as  would  constitute  an  enforceable  contract. 

Error  to  the  District  Court  of  San  Miguel  County. 

Mr.  Chas.  J.  Hughes  Jr.  and  Mr.  M.  B.  Gbbbt  for  plain*. 
tiflF  in  error. 

Messrs.  Thomas,  Bbyant  &  Lee  for  defendant  in  error. 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court: 

This  action  was  commenced  by  plaintiff  in  error  to  compel 
defendant  in  error  to  convey  him  an  interest  in  the  Thomas 
lode.  He  bases  his  right  to  this  relief  upon  an  alleged  con- 
tract which,  he  claims,  was  entered  into  between  them, 
whereby  it  was  mutually  agreed  that  he  should  defray  the 
expenses  of  surveying  and  perfecting  such  location,  in  con- 
sideration of  which  the  defendant  was  to  convey  him  an  in- 
terest therein.  He  further  claims  that  he  has  complied  with 
this  agreement  upon  his  part.  At  the  conclusion  of  the  evi- 
dence on  the  part  of  plaintiff,  defendant  moved  for  a  non>suit 
which  was  sustained.  The  reason  assigned  by  the  trial  judge 
for  this  judgment  is,  that  the  evidence  did  not  establish  that 
a  contract  with  respect  to  the  subject  matter  of  controversy 
had  been  entered  into  between  the  parties.  Several  proposi* 
tions  are  argued  by  counsel  for  plaintiff,  in  support  of  their 
contention  that  the  judgment  of  the  trial  court  should  be  re* 
yersed^  but  it  is  only  necessary   to  consider  the  one   upon 
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which  the  court  based  its  judgment.  This  necessitates  a 
brief  statement  of  the  testimony. 

On  his  own  behalf,  plaintifiF,  in  response  to  the  question  to 
state  what  took  place  between  Mr.  Thomas  and  himself,  be- 
ginning with  the  first,  and  telling  all  the  conversations, 
stated:  "There  were  several  conversations.  Mr.  Thomas 
came  up  to  my  office  shortly  after  he  had  found  a  vein  near 
the  Nellie  and  Ella  veins,  and  told  me  about  them  several 
times,  I  don't  remember  how  many;  then  on  the  11th  day  of 
June,  he  came  up  to  my  office,  and  made  a  proposition  to  me, 
that  if  I  would  pay  for  the  survey  and  assessment  work,  he 
would  either  locate  me  in,  or  deed  me  a  half  interest  in  the 
property,  and  I  said  to  him  then  that  I  had  sold  the  Nellie 
and  Ella,  and  if  it  conflicted  or  was  on  their  surface  ground, 
I  did  not  want  to  have  anything  to  do  with  it.  I  said  I 
would  go  and  employ  a  surveyor,  and  have  him  make  the  sur- 
vey. I  went  to  Mr.  Greenwood's  office,  and  did  not  find  him 
in.  The  next  morning  I  met  him  in  front  of  my  house,  on 
the  street,  and  employed  him  to  go  up  there  and  make  the 
survey.     *    *    ♦." 

"Q.  Did  you  ever  have  any  other  conversation  with  Mr. 
Thomas  on  that  subject?" 

"A.    Not  until  after  my  return  from  the  East." 

He  further  states  in  substance  that  he  left  for  the  East  on 
the  day  he  employed  Mr.  Greenwood,  was  absent  about  a 
month,  and  upon  his  return  met  Mr.  Thomas  and  asked  him 
about  the  location  and  survey,  and  was  informed  that  he 
(Thomas)  had  changed  his  mind,  and  concluded  he  did  not 
want  plaintiff  in  with  bim.  Counsel  for  plaintiff  call  our  par- 
ticular attention  to  the  following  testimony  of  plaintiff, 
wherein  he  states:  ''He  offered  me  either  to  put  my  name  on 
the  stake,  or  deed  me  a  half  interest,  if  I  would  pay  for  the 
survey  and  the  assessment." 

**Q.  He  either  offered  to  put  your  name  on  the  stake,  or 
Vol.  28-U. 
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deed  yon  a  half  interest  in  the  claim  if  you  would  pay  for  the 
assessment  and  making  the  survey? 

"A.    Yes  sir. 

"Q.     And  was  that  the  agreement  that  yon  accepted? 

"A.    Yes  sir." 

Mr.  Greenwood,  the  surveyor,  stated  in  substance,  that 
plaintiff  employed  him  to  make  the  survey,  telling  him  that 
he  would  pay  him  for  his  services,  and  while  making  this  sur- 
vey, he  spoke  to  defendant  about  putting  the  name  of  plain- 
tiff on  the  location  stake,  to  which  defendant  replied  that 
plaintiff  was  not  a  party  with  him,  and  that  he  would  pay  for 
the  survey  himself,  which  he  afterwards  did.  He  also  states 
that  prior  to  the  time  plaintiff  employed  him,  defendant  had 
engaged  his  services  to  survey  the  lode  in  question. 

This  testimony,  which  is  all  that  bears  upon  the  question 
under  consideration,  clearly  supports  the  judgment  of  the 
trial  court,  that  no  contract  was  entered  into  between  the 
parties.  The  proposition  which  plaintiff  says  the  defendant 
made  him  was  never  accepted.  It  appears  that  he  was  for- 
merly interested  in  the  adjoining  claims,  known  as  the  Nellie 
and  Ella;  that  he  did  not  wish  to  take  an  interest  in  the 
Thomas  lode  if  it  conflicted  with  either  of  these  locations. 
This  could  only  be  ascertained  by  a  survey.  It  is  evident 
from  his  statement,  that  the  surveyor  was  employed  for  this 
purpose,  and  that  he  did  not  intend  to  determine  whether  he 
would  accept  the  proposition  of  defendant  or  not  until  after 
the  survey  had  been  made,  and  the  location  of  the 
Thomas  lode  with  respect  to  the  Nellie  and  Ella  ascertained. 
He  does  not  pretend  to  say  that  he  told  defendant  he  would 
pay  for  the  survey  and  the  expense  of  doing  the  assessment, 
but  that  he  would  employ  a  surveyor,  saying  nothing  about 
the  assessment  work,  which  leaves  the  inference  that  the 
latter  would  be  a  subject  for  future  consideretion.  The  par- 
ticular testimony  to  which  counsel  for  plaintiff  direct  our  at- 
tention does  not  change  the  situation.     Plaintiff  stated  that 
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the  conversation  with  defendant,  as  detailed  above,  was  the 
only  one  on  that  subject  nntil  after  his  return  from  the  East, 
BO  that  his  snbseqaent  statement  that  he  accepted  the  pro- 
position made  by  the  defendant  is  a  conclusion  which  he, 
himself,  deduces  from  the  fact  that  he  employed  the  surveyor, 
Mr.  Greenwood.  That  plaintiff  did  employ  the  surveyor 
cannot  affect  the  rights  of  the  parties.  He  did  not  advise 
the  defendant  of  this  act.  The  latter  had  employed  the  same 
surveyDr  to  survey  the  lode.  As  soon  as  he  was  advised  that 
plaintiff  employed  him,  he  informed  the  surveyor  that  plain- 
tiff had  no  interest  in  the  claim,  and  that  he,  himself,  would 
pay  for  his  services,  which  he  subsequently  did.  The  con- 
clusion, however,  that  no  contract  was  entered  into  between 
the  parties  can  safely  be  based  upon  the  evidence  of  plaintiff 
alone,  from  which  it  appears,  as  already  suggested,  that  the 
proposition  which  he  says  defendant  made  to  him  was  never 
accepted.  It  is  an  elementary  principle  of  the  law  of  con- 
tracts, that  in  order  to  constitute  a  contract,  the  minds  of 
the  parties  must  meet,  and  the  respective  contracting  parties 
must  assent  to  the  same  thing  in  the  same  sense,  therefore,  a 
contract  cannot  arise  unless  the  proposition  made  by  one  is 
accepted  by  the  other.  Salomon  v.  Webster,  4t  Colo.  353;  1 
Parsons'  Contracts,  *475. 

The  party  to  whom  a  proposition  is  made  is  at  liberty  to 
accept  wholly  or  reject  wholly;  he  must  do  one  or  the  other 
An  answer  proposing  to  accept  under  modification  is  a  rejec- 
tion of  the  offer.  1  Parsons'  Contracts,  *477;  Salomon  v. 
Webster,  supra.  According  to  the  testimony  of  the  plain- 
tiff, he  did  not  accept  the  offer  made  by  defendant.  The 
most  that  can  be  deduced  from  his  own  statement  is,  that  he 
accepted  conditionally,  which  he  does  not  claim  was  assented 
to  by  the  defendant. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed, 
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[No.  4086.] 

PiTTINGER  V.    PiTTINGEB. 

1.  LiFB   Insurance — Husband    and    Wifb— Presumption — Burdbh 
OF  Proof. 

Where  a  certificate  of  life  insurance  designates  the  beneficiary  ae 
the  wife  of  the  assured,  she  is  presumed  to  be  a  legal  wife,  and  the: 
burden  of  proof  rests  with  one  disputing  such  relationship  to  establish 
by  a  preponderance  of  evidence  that  she  is  not  his  legal  wife. 

2.  Husband  and  Wife — Presumption  of  Legality  of  Mabbiagb-- 
Evidence. 

Where  a  regular  marriage  ceremony  is  shown  to  have  been  solemn 
ized  the  presumption  of  its  legality  is  not  overcome  by  proof  of  the  ex 
istence  of  a  former  marriage  of  the  husband  and  the  testimony  of  the 
former  wife  that  she  had  taken  no  steps  herself  to  procure  a  divorce 
and  that  no  process  had  been  served  on  her  in  any  divorce  proceedings 
instituted  by  her  husband,  where  the  second  marriage  took  place  in 
Colorado  six  years  after  the  husband  had  left  his  former  wife  for  cause 
in  Pennsylvania  and  where  the  evidence  shows  that  before  the  second 
marriage  of  the  husband,  the  former  wife  had  re-married  or  gone 
through  the  form  of  a  marriage  ceremony  with  another  man. 

3.  Same — Harmless  Error. 

Where  the  evidence  is  insufficient  to  overcome  the  preusmption  of 
legality  of  the  second  marriage  of  a  deceased  husband,  the  admission  of 
testimony  of  the  second  wife  that  her  husband  had  told  her  he  had 
been  divorced  from  his  former  wife,  if  erroneous,  was  not  prejudicial. 

4.  Life  Insurance — Change  of  Beneficiary — Change  of  By-Lawh 
OF  Association  After  Issuance  of  Policy. 

Where  policies  of  life  insurance  were  issued  by  a  mutual  associa 
tion  on  the  life  of  a  husband  for  the  benefit  of  his  wife  and  were  de- 
livered to  her  and  the  policies  contained  no  provision  permitting  a 
change  of  beneficiary  at  the  will  of  the  assured,  and  at  the  time  they 
were  issued  and  delivered  the  by-laws  of  the  association  made  no  pro- 
vision for  such  change,  the  policies  vested  in  the  wife  an  irrevocable 
interest  of  which  she  could  not  be  divested  without  her  consent,  and  a 
subsequent  by-law  of  the  association  authorizing  a  change  of  bene- 
ficiaries at  the  will  of  the  assured  could  not  a£fect  her  vested  interest 
in  the  policies  so  as  to  authorize  the  assured  to  change  the  beneficiary 
without  her  consent. 

5.  Statutory  Construction — Retrospective— By-Laws. 

The  rule  of  statutory  construction,  that  a  statute  will  not  be  con* 
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dtrued  to  have  a  retrospective  effect  unleea  it  ie  clear  that  it  was  in- 
tended  to  have  such  effect,  is  applicable  to  the  by-laws  of  a  mutual 
insurauce  ussociation,  and  where  a  by-law  of  such  association  author, 
izing  the  change  of  beneficiaries  in  policies  at  the  will  of  the  assured 
has  nothing  in  it  to  indicate  that  it  was  intended  to  affect  policies 
theretofore  issued,  it  will  be  presumed  that  it  was  not  intended  to 
affect  such  policies. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

The  subject  matter  of  controversy  is  the  right  to  the  pro- 
ceeds of  two  policies  of  insurance  upon  the  life  of  one  John 
Pittinger^  deceased,  which  the  association  issuing  them  paid 
into  the  registry  of  the  trial  court,  leaving  the  parties  to  this 
action  to  litigate  the  question  as  to  which  is  entitled  to  such 
fund.    Appellant  claims  this  fund  as  the  legal   beneficiary 
and  as  the  neice,  and  appellee  as  the  legal  beneficiary  and  as 
^ihe  widow  of  deceased.    The  deceased  was  married  in  Penn- 
sylvania, in  1876,  to  one  Emma  Koser;  they  separated  in 
1879.     He  appears  to  have  entertained  suspicions  regarding 
her  conduct,  which,  if  based  upon  facts,  justified  his  act  in 
leaving  her.    They  never  lived  together  afterwards,  or  com- 
municated  with  each  other.     Deceased  shortly  afterwards 
came  to  Colorado,  and  in  1885,  married  appellee.    They  lived 
together  as  husband  and  wife  until  the  spring  of   1898,  when 
separation  took   place.     Heconciliation   was  effected   a  few 
mouths  later.     After  his  marriage  to  appellee,  and  in  1885, 
he  insured  his  life  for  her  benefit  in  the  Locomotive  Engi- 
neers' Mutual  Life  and  Accident  Association.     He  delivered 
this  policy  to  her.     In  1894,  for  reasons  which  are  immater- 
ial, it  was  surrendered  and  two  issued  in  favor  of  appellee, 
which  were  also  delivered  to  her.     May  23,  1898,  he  returned 
these  certificates  of  insurance  to   the   association,   and  had 
lew  ones  issued  in  favor  of  appellant.     This  was  without  the 
"knowledge  or  consent  of  appellee.     After  the   reconciliation 
between  appellee  and  himself ,  he   informed   her  of   bis   act, 
and  promised  to  return  the  certificates  and  have  them   re*is- 
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sued  in  her  favor.  Sliortly  afterwards  he  met  his  death 
without  having  made  the  change.  At  the  time  of  the  issue 
of  the  policies  in  favor  of  appellee,  there  was  no  provision  in 
the  charter  or  by-laws  of  the  association  permitting  a  change 
in  beneficiaries  without  the  consent  of  the  latter,  nor  did 
such  policies  contain  such  a  provision.  In  May,  1896,  such 
a  by-law  was  adopted. 

It  appears  that  his  first  wife  re-married,  or  went  through 
the  form  of  a  marriage  ceremony,  in  1883,  with  one  Harper, 
without  ever  having  obtained  a  divorce,  and  thereafter  lived 
with  him  as  his  wife.  She  testifies  that  deceased  never  ob- 
tained one  from  her  and  that  no  papers  for  that  purpose  were 
ever  served  upon  her.  Other  witnesses  on  behalf  of  appel- 
lant testified  to  the  marriage  relation  between  herself  and  de- 
ceased, and  state  that  to  their  knowledge  no  divorce  was  ever 
obtained.  Over  the  objection  of  appellant  appellee  testified 
that  deceased  had  stated  to  her  that  he  had  been  married, 
but  was  divorced  from  his  former  wife,  and  supposed  her 
dead.  Letters  were  also  permitted  to  be  introduced  upon 
her  part  from  deceased,  in  which  he  addressed  and  wrote  to 
her  as  his  wife.  The  judgment  of  the  lower  court  was  ad- 
verse to  appellant,  and  she  brings  the  case  here  for  review. 

Messrs.  Talbot,  Denison  &  Wadley  for  appellant. 
Messrs.  Patterson,  Righabdson  &  Hawkins  for  appellee. 
Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

By  the  record  in  this  case  two  propositions  are  presented 
for  determination,  upon  which  the  right  of  the  parties 
depend: 

1.  Does  the  evidence  establish  that  appellee  was  not  the 
wife  of  deceased?    If  this  is  answered  in  the  negative,  then, 

2.  Were  her  rights  divested  by  the  surrender  of  the  cer- 
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tificates  and  the  issuance  of  new  ones,  naming  appellant  as 
beneficiary? 

Appellee  having  been  named  as  the  beneficiary  in  the 
original  certificates,  and  designated  therein  as  the  wife  of 
deceased,  she  is  presumed  to  be  a  legal  one,  and  bear  the 
relation  to  the  insured  designated — Knighta  of  Honor  v. 
Davis f  26  Oolo.  252;  so  that  to  the  extent  that  the  rights  of 
appellant  are  dependent  upon  the  fact  that  appellee  was  not 
the  wife  of  deceased,  the  burden  of  proof  rested  with  her  to 
establish  this  issue  by  a  preponderance  of  the  evidence.    On 
this  subject  the  first  wife  testifies  to  the  effect  that  she  was 
married  to  deceased  in  1876.    She  took  no  steps  herself  to 
obtain  a  divorce,  and  states  that  no  papers  for  that  purpose 
were  ever  served   upon  her.     This  is  the  only  testimony 
tending  to  establish  that  the  marriage  relation  between  her* 
self  and  deceased  was  not  dissolved,  as  the  evidence  of  the 
other  witnesses  on  behalf  of  appellant  on  this  subject  is  im- 
material.   As  against  this  testimony  we  have  the  undisputed 
evidence  to  the  fact  that  a  marriage  ceremony  was  regularly 
€iolemnized  between  appellee  and  deceased,  and  the  question 
squarely  presented  is,  does  the  proof  of  the  existence  of  the 
former  marriage  relation  of  deceased  and  the  testimony  of 
the  former  wife,  establish  that  the  marriage  of  appellee  was 
invalid?    No  man  is  presumed  to  do  an  unlawful  act.  When 
a  marriage  has  been  shown,  the  law  raises  a  strong  presump- 
tion in  favor  of  its  legality.     By  some  of  the  authorities  this 
presumption  is  said  to  be  one  of  the  strongest  known  to  the 
law.    Its  strength   increases  with  the  lapse  of  time.    This 
presumption  arises  because  the  law  presumes  morality  and  not 
immorality,  and  that  every  intendment  is  in  favor  of  matri- 
mony.   Lampkin  v,  Ins.  Co.,  llCSolo.  App.  249;  2  Nelson 
Divorce  and  Separation,  §  580;  Boulden  v,  Mclnlire,  21  N. 
E.  Rep.  445;  In  re  Rash's  Estate,  53  Pac.  Rep.  312;  Teter  v. 
Teter,  101  Ind.  129;  Johnson  v.  Johnson,  114  III.  611. 
This  presumption  applies  with  peculiar  force   in  favor  of 


312  PiTTINGEB  V.  PiTTINGEB.  [Jan.  T., 

one  who  is  unable  to  prove  affirmatively  that  the  man  with 
whom  she  entered  into  the  marriage  relation   in  good  faith 
was  divorced  from  a   former  wife.     Appellee   was  not  ac- 
quainted with  deceased  until  she  met  him   in  Colorado,  and 
except  for  the  presumption  in  favor  of  her  innocence,  there 
would  be  imposed  upon  her  an  unreasonable  burden  if  she 
is  required  to  show  that  prior  to  her  contracting  marriage 
with  the  assured,  he  had  been  divorced,    It  is  contended  on 
behalf  of  appellant  that  the  marriage  of  deceased  to  his  first 
wife  having  been  shown,  that  this   is  sufficient  to  overcome 
the    presumption    in    favor  of    the    legality    of  the    mar- 
riage   between    deceased   and    appellee.     While    it  is  true 
that    it  is    a    presumption  of  law   that    a    fact    continuous 
in    its    nature,     such     as     marriage,    continues    after    its 
existence    is    once   shown,   yet    this    presumption    is    not 
sufficient    in    all  cases    to    overthrow   the  presumption  of 
law  in  favor  of  innocence.     Klein  v.  Landman,  29  Mo.  259. 
In  other  words — under  the  facts  of  this  case  the  presump- 
tion of  thjB  continuance  of  the  first  marriage,  based  upon  the 
naked  fact  that  it  was  solemnized,  is  not  equal  in  probative 
force  to  the  presumption  in  favor  of  the  legality  of  appellee's 
marriage, — Erwin  v.  English,  28  At.  Rep.  753;  so  that  the  re- 
maining question  on  this  subject  is,  was  the  evidence  of  the 
first  wife,  that  no  process  in  divorce  proceedings  instituted 
by  deceased,  had  ever  been  served  upon  her,  sufficient  to 
overthrow  the  presumption  in  favor  of  appellee? 

Six  years  elapsed  between  the  time  deceased  left  his  first 
wife  in  Pennsylvania  before  he  married  appellee  in  Colorado 
It  appears  that  when  he  separated  from  his  wife  in  Pennsyl- 
vania, he  believed  her  guilty  of  conduct  of  a  character  which 
would  entitle  him  to  a  divorce.  Certainly,  since  that  time, 
according  to  her  own  statements,  inconsistent  as  they  are, 
she  has  been;  and  this,  two  years  before  he  married  appellee. 
It  is  not  impossible  that  he  might  have  instituted  proceed- 
ings for  a  divorce  and  his  first  wife  not  have  received  a  copy 
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of  the  Bummoas,  eveu  though  mailed  to  her.  lu  cases  of  this 
character,  no  inflexible  rale  can  be  laid  down,  which  would 
be  an  infallible  test  by  which  to  determine  whether  a  mar. 
riage  has  been  dissolved  or  not.  Each  one  roust  be  determin- 
ed upon  its  own  facts  and  circumstances,  and  such  inferences 
as  should  fairly  and  reasonably  be  drawn  from  them.  WiU 
Kams  V.  Williams,  63  Wis.  58;  Reynolds  v.  State,  78  N.  W. 
Bep.  483.  In  this  instance  appellee  is  free  from  wrong.  If 
she  is  deprived  of  any  rights,  it  results  from  no  wrongful  acts 
of  hers,  but  from  the  misconduct  of  another.  The  rights  of 
the  first  wife  are  not  involved  in  this  proceeding.  Appel- 
lant has  no  claim  upon  the  bounty  of  the  deceased,  and  in  so 
far  as  her  rights  are  dependent  upon  the  fact  that  he  has 
been  guilty  of  a  violation  of  the  laws  of  the  land,the  princi- 
ples of  natural  justice  require  that  the  evidence  to  that  effect 
should  be  sufficiently  convincing  to  admit  of  no  other  reason- 
able hypothesis.  In  such  circumstances  appellee  is  entitled 
to  a  broad  application  of  the  rule  that  ''the  law  presumes  mo- 
rality, and  not  immorality;  marriage,  and  not  concubinage." 
Teter  v.  Teter,  supra.  Considering  the  strong  presumption 
which  the  law  raises  in  favor  of  the  innocence  of  appellee 
and  the  validity  of  her  marriage  with  deceased,  in  connec- 
tion with  the  lapse  of  time  between  the  date  when  he  sepa- 
rated  from  his  wife  in  Pennsylvania  and  married  appellee  in 
this  state,  coupled  with  the  further  facts  that  he  left  his  first 
wife  with  the  intention  of  never  living  with  her  again,  for  good 
and  sufficient  reasons;  that  she  was  either  guilty  of  conduct 
thereafter  which  should  entitle  him  to  a  divorce  or  she  is 
telling  an  untruth  about  one  not  having  been  obtained,'  and 
that  legal  divorce  proceedings  might  have  been  instituted 
and  terminated  in  his  favor  without  process  being  received 
by  her,  we  are  of  the  opinion  that  this  testimony  is  insuffi- 
cient to  establish  that  deceased  was  not  divorced  from  his 
first  wife  at  the  time  he  contracted  marriage  with  appellee. 
As  this  conclusion   is  fairly  deducible   without  considering 
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the  testimony  introduced  on  behalf  of  appellee  relative  to 
what  deceased  told  her  regarding  his  former  marriage  and 
its  dissolution,  it  follows  that  the  reception  of  this  evidence^ 
even  if  error,  was  not  prejudicial,  because  it  could  not  affect 
the  result.  The  policies  of  insurance  were  originally  issued 
and  delivered  to  appellee.  They  contained  uo  provision  per- 
mitting a  change  of  beneficiary  at  the  will  of  the  assured. 
At  this  time  the  articles  and  by-laws  of  the  association  were 
silent  with  respect  to  the  power  of  the  insured  to  change  the 
beneficiary  at  pleasure.  Leaving  out  of  consideration  for  the 
present  the  by-law  of  1896,  appellee,  therefore,  took  a  vested 
and  irrevocable  interest  in  such  policies  which  could  not  be 
divested  without  her  consent.  On  this  proposition  the  au- 
thorities are  not  entirely  harmonious,  but  the  law  on  the  sub- 
ject in  this  jurisdiction  has  been  expressly  declared  as  above 
stated  in  the  case  of  Love  v.  Clune,  24  Colo.  237.  Since  that 
decision  was  announced,  the  same  conclusion  has  been  reached 
by  the  court  of  chancery  of  New  Jersey,  in  construing  a 
policy  of  the  association  issuing  the  policies  in  this  case,  and 
Love  V  Clune,  supra^  cited  with  approval — Locomotive  E. 
M.  L.  &  8.  Asso,  V.  Wintersteirij  44  At.  Bep.  199.  The 
change  of  beneficiary  in  this  instance  being  without  the  con- 
sent of  appellee,  it  did  not  operate  to  divest  her  of  her  in- 
terest therein  unless  the  by-law  of  the  association,  passed  in 
May,  1896,  empowering  the  insured  to  change  beneficiaries 
without  the  consent  of  the  latter,  affects  the  rights  of  ap- 
pellee. Prior  to  the  passage  of  this  by-law,  no  provision  of 
the  articles  of  the  association  was  in  existence  which  would 
authorize  a  change  of  beneficiaries  at  the  will  of  the  insured, 
or  which  empowered  the  association  to  adopt  any  amend- 
ment to  this  effect  which  would  operate  upon  policies  there- 
tofore issued.  Neither  does  it  appear  from  the  policy  of  in- 
surance that  any  such  right  was  reserved  by  the  insured. 
Under  such  state  of  facts,  it  must  necessarily  follow  that 
appellee    having  acquired  a  vested  interest  in  the  policies 
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which  could  not  be  divested  without  her  consent,  the  subse- 
quent action  of  the  association  in  enacting  a  by-law  which 
provided  to  the  contrary  could  not  afiPect  her  rights.  Fur- 
ther than  this,  laws  will  not  be  construed  as  retrospective  in 
their  operation  unless  it  is  clear  that  they  were  intended  to 
be  so.  This  rule  for  the  interpretation  of  statutes  has  fre- 
quently been  applied  in  construing  the  by-laws  of  associa- 
tions of  a  character  similar  to  the  one  issuing  the  policies  in 
this  case.  Wist  v.  Grand  Lodge  A.  O.  U,  W.^  29  Pac.  Rep. 
610;  Benton  v.  Brotherhood  of  R.  B.  B,,  34  N.  E.  Rep.  939; 
Roxbury  Lodge  v,  Hocking,  38  At.  Rep.  693. 

There  is  nothing  in  the  by-laws  in  question  which  would 
indicate  that  it  was  the  intention  of  the  association  that  it 
should  aflFect  policies  theretofore  issued.  The  judgment  of 
the  district  court  is  affirmed. 

Affirmed, 


[No.  4007.] 

The  Hector  Mining  Co.  et  al.  v.  The  Valley  View 

Mining  Co. 

1.  Water  Rights — Pleading — Abandonmekt — Estoppel — Increase 

OP  Natural  Flow  of  Stream. 

In  an  action  to  establish  priority  of  water  rights  and  to  restrain  de- 
fendants from  interfering^  therewith,  defenses  of  abandonment,  estoppel 
and  increase  by  defendants  of  the  natural  flow  of  the  stream  are  de- 
fenses of  new  matter  and  must  be  specially  pleaded. 

2.  Water  Rights— Pleading. 

• 

In  an  action  to  establish  priority  of  water  rights  and  to  restrain  de- 
fendants from  interfering  therewith  where  the  complaint  alleged  in  one 
paragraph  that  plainti£F  was  entitled  to  and  had  beneficially  used  110 
miner's  inches  of  water,  and  in  a  subsequent  paragraph  alleged  that  it 
required  the  immediate  and  uninterrupted  use  of  10  miner's  inches  for 
milling  purposes  and  the  evidence  showed  that  the  10  inches  were 
claimed  as  necessary  for  operating  plaintiff's  stamp  mills  and  vanners 
and  the  rest  of  it  for  power  purposes  in  operating  the  machinery  of  the 
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mill,  and  that  the  110  inches  constituted  the  quantity  needed  for  the 
two  distinct  purposes,  the  plaintiff  was  not  limited  by  his  pleading  to  a 
decree  for  10  miner's  inches. 

3.  Water  Rights — Appropriation — Abandonment. 

Where  plaintiff  claimed  an  appropriation  of  water  from  two  creeks 
and  the  point  of  diversion  was  from  one  creek  above  the  point  of  con- 
fluence, but  before  defendants'  rights  had  attached  he  built  a  dam  in 
the  other  creek  and  a  ditch  therefrom  through  which  he  caused  the 
water  to  flow  from  the  second  creek  into  the  first  above  the  point  of 
diversion  and  thence  into  and  through  a  ditch  to  the  place  of  use,  it 
was  an  appropriation  of  the  water  of  both  creeks,  and  a  cessation  of  the 
use  of  the  ditch  between  the  creeks  without  an  intention  to  abandon, 
was  not  an  abandonment  of  the  water  of  the  second  creek.  ^  And  where 
defendants  subsequently  constructed  a  ditch  above  plaintiff's  by  which 
they  conducted  water  from  the  second  to  the  first  creek  and  thence  to 
their  mills  and  after  its  use  turned  the  water  of  both  creeks  back  into 
the  first  so  that  it  ran  down  to  plaintiff  in  sufficient  quantity  to  supply 
its  appropriation,  plaintiff  was  not  required  to  keep  up  its  ditch  be- 
tween the  creeks  or  to  take  water  directly  from  the  second  in  order  to 
preserve  its  priority  of  right  thereto. 

4.  Appellate  Practtice — Findings  op  Factt. 

Findings  of  fact  by  the  trial  court  upon  conflicting  evidence  will 
not  be  disturbed  by  courts  of  review  merely  because,  from  an  inspec- 
tion of  the  record,  they  feel  that  if  they  had  been  sitting  as  triers  of 
fact  they  would  have  come  to  a  different  conclusion. 

5.  Water  Rights — Decree — Return  of  Water. 

•  In  an  action  to  restrain  defendants  from  interfering  with  plaintiff's 
prior  appropriation  defendants  cannot  complain  of  that  part  of  a  de- 
cree which  provides  that  as  long  as  defendants  return  the  water  di- 
verted by  them  to  the  natural  stream  after  they  have  used  it  in 
sufficient  quantity  to  supply  plaintiff's  appropriation  this  should  not 
be  considered  a  violation  of  the  injunction  granted. 

Appeal  from  the  District  Court  of  San  Miguel  County, 

Mr.  Chas.  J.  Hughes,  Jr.  and  Messrs.  Gerry  &  Tripp  for 
appellants. 

Messrs.  Hoog  &  Hammil  for  appellee. 
Chief  Justice  Campbell  delivered  the  opinion  of  the  court 
Each  of  the  parties  to  the  action  claims  to  be  an  owner  of 
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• 

an  appropriation  of  water  for  power  and  milling  purposes 
diverted  from  Marshall  and  Savage  creeks,  natural  streams 
in  San  Miguel  county.  The  plaintifiF  claiming  the  prior  ap- 
propriation of  more  than  100  miners'  inches,  and  the  defend- 
ants disputing  such  priority  and  quantity  and  asserting  a 
superior  title  in  themselves,  this  action  was  brought  by  plain- 
tiff (appellee  here)  to  obtain  a  decree  of  court  establishing 
its  priority  of  right  to  the  quantity  claimed,  and  to  restrain 
defendants  (appellants  here)  from  interfering  therewith. 

The  findings  of  fact  were  in  favor  of  plaintiff,  and  a  decree 
was  rendered  establishing  its  priority  of  right  in  the  waters 
of  said  streams  to  the  extent  of  25  miners'  inches.  The  de- 
fendants appealed,  and  rely  for  reversal  upon  the  following 
propositions:  (1)  An  abandonment  by  plaintiff;  (2)  an  es- 
toppel in  pais;  (3)  that  they  have  added  to  the  natural  flow 
of  the  streams  in  question  a  quantity  of  water  equal  to,  or 
greater  than,  the  amount  which  they  have  diverted;  (4)  that 
there  is  no  evidence  in  support  of  the  findings  and  decree. 

1.    Abandonment,  estoppel,  and  the  defense  of  increasing 
the  natural  flow  of  the  stream,  are  defenses  which  come  with- 
in the  general  definition  of  new  matter,  and  must  be  special- 
ly  pleaded.    This  court  has  so  held  as  to  estoppel,  and  the 
same  principle  applies  to  the  other  two  defenses.    Prewitt  v, 
Lambert  J 19  Colo.  7;  Oaynorv,  Clements,  16  Colo.  209;  De- 
Votie  V.  McOerr,  15  Colo.  467;  8  Enc.  PI.  &  Pr.,  7  and  notes; 
Bliss  on  Code  Pleading  (3d  ed.)  §  364.     We  are  unable  to 
find  in  the  answer  any  mention  at  all  of  the  last  defense,  and 
it  is  only  by  way  of  inference  that  it  can  be  said  to  contain  a 
piea  of  abandonment.    Certainly  the  latter  is  not  well  plead- 
ed.    There  are  present  some  elements  of  an  estoppel  which, 
however,    is    not  set  forth  with  the  required  particularity. 
But,  waiving  questions  of  pleading,  it  is  sufficient  for  the 
purposes  of  this  opinion  to  say  that  a  careful  examination  of 
the  testimony  shows  that  neither  of  these  defenses  is  made 
out. 
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As  to  the  last  defense,  it  is  also  to  be  observed  that  the  de< 
cree  awards  to  plaintiff  25  miners'  inches  of  water  naiuraUy 
flowing  in  the  streams;  by  implication  excluding  from  ite 
operation  any  flow  resulting  from  an  addition  thereto  from 
other  sources. 

2.  Counsel  for  appellants  concedes  (as  under  our  practice 
he  must)  that  where  there  is  a  substantial  conflict  in  the 
evidence  the  findings  below  will  not  be  disturbed;  but  he  in- 
sists that  in  several  important  particulars  the  findings,  as  made 
by  the  trial  judge,  have  no  support  whatever  in  the  evidence. 
He  also  maintains  that  the  plaintiff,  by  alleging  in  the  eleventh 
paragraph  of  the  complaint  that  it  requires  the  immediate 
and  uninterrupted  use  of  at  least  10  miners'  inches  of  water 
for  milling  purposes,  has  thereby  limited  itself  to  that  amount, 
and  the  decree  in  its  favor  for  25  is  excessive  and  un- 
warranted by  the  pleadings,  as  well  as  the  evidence. 

As  to  the  former  part  of  this  contention,  defendants  are 
evidently  under  a  misapprehension,  for  in  the  fifth  para- 
graph there  is  a  positive  allegation  that  plaintiff  is  entitled 
to,  and  has  beneficially  used,  at  least  110  miners'  inches  of 
water.  The  apparent  inconsistency  in  these  two  paragraphs 
is  removed  by  the  evidence  which  shows  that  the  10  inches 
of  water  which  the  plaintiff  alleges  was  needed  for  its  im- 
mediate use  was  water  which  was  claimed  as  necessary  for 
operating  its  stamp  mills  and  vanners  and  the  rest  of  it  for 
power  purposes  in  operating  the  machinery  of  the  mill,  and 
that  110  inches  constituted  the  quantity  needed  for  the  two 
distinct  and  separate  purposes. 

There  is  really  no  substantial  difference  in  the  evidence  as 
to  which  appropriation  is  prior  in  time.  In  this  particular, 
it  is  clearly  in  favor  of  plaintiff,  and  the  finding  of  the  court 
to  that  effect  is  right.  But  it  must  be  confessed  that  there 
is  considerable  uncertainty  as  to  the  quantity  of  watei 
originally  diverted  and  beneficially  used  by  plaintiff  and  its 
grantors.     The  diversions   of  both   parties   were   used  for 
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operating  stamp  mills  and  propelling  the  connecting  ma- 
chinery. The  appropriation  of  plaintiff  dates  from  May  2, 
1891,  and  its  stamp  mill  was  erected  dnring  that  year,  and 
the  quantity  of  water  diverted  and  used  the  first  year  of  its 
operation  was  probably  not  so  large  as  in  1892  and  there- 
after, and  this  increased  quantity  was  required  by  reason  of 
the  enlai^ement  of  the  mill  or  the  addition  to  its  equipment. 
But  the  claim  of  plaintiff's  grantors  at  the  time  of  the 
original  diversion  was  for  1,000  miners'  inches,  and  the  time 
within  which  it  has  made  beneficial  use  of  at  least  26  inches 
of  water  (if  it  has  made  use  of  that  amount)  was  within  a 
reasonable  time  after  the  enterprise  was  set  on  foot. 

Under  the  decree  the  priority  in  favor  of  plaintiff  attaches 
to  the  waters  of  both  streams.  The  defendant  strenuously 
insists  that  plaintiff  has  never  made  any  use  of  the  waters  of 
Savage  creek,  but  that  its  appropriation  whs  made  wholly 
from  Marshall  creek  above  the  confluence  of  the  two  streams. 
It  is  unquestionably  true  that  plaintiff's  original  point  of  di- 
version was  from  Marshall  creek  about  eighty  feet  above  the 
confluence;  but  it  also  appears  that  during  the  summer  of 
1891,  and  before  defendant's  rights  attached,  plaintiff,  be- 
cause of  low  stage  of  water  in  that  creek,  built  a  dam  in  Sav- 
age creek  and  an  open  ditch  therefrom  to  a  point  in  Marshall 
creek  above  the  dam  or  flume  by  means  of  which  its  original 
diversion  was  made,  and  caused  the  water  from  Savage 
creek  to  flow  through  this  ditch  into  Marshall  creek,  and 
thence  into  and  through  its  flume  and  ditch  and  down  to 
its  mill,  where  application  thereof  for  power  and  milling 
purposes  was  made.  It  is  not  clear  how  long  this  was  con- 
tinued. The  cessation  of  the  use  by  plaintiff  direct  from 
Savage  creek,  however,  does  not,  under  the  facts,  operate 
as  a  forfeiture  of  a  right  longer  to  divert  and  use  from  that 
source.     There  was  no  intention  to  abandon. 

An  additional  circumstance  furnishing  a  reason  why  it 
was  not  necessary  for  plaintiff  to  convey  water  from  Savage 
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to  Marshall  creek,  and  still  retain  the  right  to  the  appropri- 
ation from  both  streams,  is  the  method  of  diversion  em- 
ployed by  defendants.  They  diverted  water  from  Marshall 
creek  at  a  point  thereon  several  hundred  feet  higher  up  the 
stream  than  the  intake  of  plaintifiTs  ditch,  and  also  built  a 
ditch  from  Savage  to  Marshall  creek,  and  to  a  point  on  the 
latter  above  their  penstock  therein,  and  the  waters  of  the 
two  streams  thus  diverted,  after  being  utilized  for  power  and 
mining  purposes,  were  discharged  into  Marshall  creek  at  a 
point  above  the  dam  and  intake  of  plaintiffs  ditch.  So  that 
as  long  as  defendants  maintained  this  method  and  returned 
to  Marshall  creek  a  quantity  of  water  equal  to  plaintiff's  ap- 
propriation, it  wae  not  necessary  for  the  latter  to  keep  up  its 
ditch  connecting  the  two  streams. 

The  original  flume  by  which  plaintiff's  diversion  was  car- 
ried was  abandoned,  and  a  pipe  line  constructed  through 
which  the  water  was  carried  to  its  mill.  In  the  decree  pro- 
vision is  made  that  so  long  as  defendants  use  the  water  and 
discharge  it,  as  at  present,  so  that  the  same  may  be  utilized 
by  the  plaintiff,  such  act  shall  not  be  considered  a  violation 
of  the  injunction  which  went  to  restrain  defendants  from  the 
use  of  the  25  miners'  inches  of  water  so  long  as  the  plaintiff 
needed  the  same. 

Complaint  is  made  that  there  was  not  sufficient  evidence 
before  the  court  from  which  it  could  determine  the  quantity 
of  water  actually  applied  by  the  plaintiff  to  a  beneficial  use. 
We  have  examined  the  record  with  much  care  with  respect 
to  all  of  the  objections  urged  by  counsel,  and  particularly 
with  reference  to  this  specification.  As  we  view  it,  the  testi- 
mony of  defendants'  own  witnesses  furnishes  ample  support 
for  this  determination.  Defendants  concede  that  plaintiff's 
appliances  for  diverting  the  water  were  sufficient  to  carry  the 
decreed  amount,  but  insist  that  there  is  no  evidence  that 
such  a  quantity  was  ever  beneficially  used  by  plaintiff. 
There  is  testimony  by  several  witnesses  introduced  by  the 
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plaintiff  from  which  a  trial  court  might  find  as  it  did.     It  is 
the  general  rule   in  courts  of  review,  subject,  of  course,  to 
certain  exceptions,  that  findings  of  fact  will  not  be  disturbed 
merely  because  the  judges,  from  an  inspection  of  the  printed 
record,  feel  that  if  they  had  been  sitting  as  triers  of  fact  they 
would  have  come  to  a  different  conclusion.     And  while  we 
are  not  disposed  to  controvert  defendants'  contention  that 
there  is  evidence  in  the  record  justifying  an  award  to  plain- 
tiff of  a  less  quantity  than  that  made  by  the  trial  court,  and 
that  there  is  ground  for  defendants'  criticism  of  other  find- 
ings, we  are  forced  to  the  conclusion  that  they  have  suffi- 
cient legal  support  in  the  facts  which  the  record  discloses; 
and  that  our  established  rule  precludes  us  from  setting  them 
aside.     We  can  not  do  so  without  violating  our  established 
practice. 

We  are  impressed  with  the  liberal  provisions  of  the  decree 
in  the  particular  just  mentioned,  that  so  long  as  defendants 
continue  to  return  to  the  natural  stream,  after  they  have  had 
the  benefit  of  the  water  diverted  for  their  own  purposes,  a 
quantity  sufficient  to  meet  the  appropriation  of  the  plaintiff, 
this  should  not  be  considered  a  violation  of  the  injunction 
granted.  At  a  comparatively  trifling  expense,  and  by  em- 
ploying their  present,  or  slightly  increased,  facilities  for  car- 
rying water  to  their  own  mill  and  returning  it,  defendants 
may  restore  to  the  stream  at  a  point  above  the  intake  of 
plaintiff's  pipe  line  the  quantity  to  which  it  is  entitled  so 
long  as  the  required  volume  of  water  naturally  flows  in  the 
bed  of  the  streams  at  the  intake  of  its  pipe  line.  We  cannot 
see  how  defendants  can  reasonably  complain  of  this,  in  view 
of  the  finding  that  they  are  junior  appropriators. 

In  view  of  the  positive  findings  made  by  the  court  below, 
we  have  nothing  to  do,  under  the  established  rule  in  the 
court,  but  to  affirm  the  judgment. 

Affirmed. 
Vol.  28-15. 
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LNo.  4068.] 

Thb  Boabd  of  Countt  Oommissionebs  of  La  Plata 

County  v.  Morgan. 

Claims    Agaikst    County— Disallowanob     in     Part— Wabbanth^ 
AocxPTANOB — Satisfaction— EiSTOPPEL. 

Where  a  party  presented  a  claim  against  a  county  upon  a  form 
generally  used  for  that  purpose  on  which  was  a  blank  indorsement  to 
the  effect  that  the  amount  allowed  was  in  full  payment  of  the  clainii 
and  the  claimant  knew  that  it  was  the  custom  of  the  board,  whenever 
a  claim  was  disallowed  in  part,  to  indorse  the  amount  allowed  on  the 
back  of  the  claim  as  in  full  thereof,  and  his  claim  was  allowed  in  part 
and  the  balance  rejected  and  the  amount  allowed  was  indorsed  upon 
the  claim  as  in  full  thereof,  and  he  accepted  a  warrant  therefor,  his 
acceptance  was  in  full  satisfaction  of  the  claim  and  he  was  estopped  to 
sue  the  county  for  the  balance  of  the  claim,  and  the  fact  that  he  pro- 
tested  to  the  board  against  the  rejection  of  any  part  of  his  claim,  either 
before  or  after  its  action  thereon,  is  immaterial. 

Error  to  the  County  Court  of  La  Plata  County. 
Mr.  N.  O.  Miller  for  plaintiff  in  error. 

Mr.  C.  T.  Morgan  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court 

This  action  was  brought  in  the  county  court  of  La  Plattt 
County  by  C.  T.  Morgan,  as  plaintiff,  defendant  in  error, 
against  the  Board  of  County  Commissioners  of  La  Plata 
County,  plaintiff  in  error,  to  recover  upon  two  different 
causes  of  action  for  services  as  clerk  and  judge  rendered  by 
the  plaintiff  in  certain  criminal  actions  tried  in  the  county 
court  of  which  plaintiff  was,  at  the  time,  the  presiding  judge, 
and  in  which  actions  the  defendants  were  acquitted.  The 
judgment  was  for  the  plaintiff,  and  the  board  has  sued  out 
this  writ  of  error  to  review  that  judgment. 
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The  amount  of  the  claim,  upon  which  the  first  cause  of 
action  is  based,  as  originally  presented  to  the  board  of 
county  commissioners,  was  $24.77,  It  was  considered  by  the 
board  and  an  allowance  was  made  in  the  sum  of  $11.77,  and 
$18  thereof  was  disallowed.  The  claim  mentioned  in  the 
second  cause  of  action,  as  originally  presented,  was  for 
$35.82|,  upon  which  there  was  an  allowance  of  $10.00  and 
$25.82^  was  disallowed.  It  is  for  the  recovery  of  these  two 
amounts  disallowed  by  the  board  for  which  this  action  was 
brought  and  judgment  was  rendered. 

A  certain  form  of  blank  claims  was  in  use  in  that  county, 
with  which  the  plaintiff  was  familiar,  and  in  the  filing  of 
these  claims  with  the  board  this  form  was  used  by  him.  On 
the  back  of  the  blank  was  this  language:  '^The  amount  of 
$..  was  allowed  on  the  within  account  in  full  payment 
thereof  by  the  board  of  county  commissioners  on  the  . .  day 
of 189 ,  Chairman  of  Board."  Before  final  ac- 
tion upon  the  claims  was  taken,  the  plaintiff  was  apprised 
that  the  board  considered  the  amounts  claimed  excessive, 
and  was  not  disposed  to  approve  them  in  full,  and  he  then 
informed  the  board  that  he  would  insist  upon  full  payment. 
When  the  final  action  of  the  board  was  taken,  the  amount  as 
allowed  upon  each  claim  was  inserted  in  the  proper  blank  of 
the  foregoing  endorsement,  and  the  signature  of  the  chair- 
man followed.  Warrants  in  the  amounts  allowed  were  issued 
to  the  plaintiff  and  accepted  by  him  without  any  protest  at 
the  time,  or  any  indication  upon  his  part  that  the  same  were 
not  taken  in  full  accord  and  satisfaction  of  the  account. 

It  is  true  plaintiff  says  that  he  did  not  know  what  the  in- 
tention of  the  board  was  in  allowing  a  sum  less  than  the 
Aggregate  amount  claimed,  and  that  previous  to  their  allow- 
ance he  protested  against  reduction;  but  he  was  familiar 
with  the  custom  of  the  board,  which  was  that  whenever  an 
allowance  upon  a  claim  was  made,  the  endorsement  of  the 
amount  appeared  upon  the  back  of  the  form,  and  such  allow- 
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ance  was  made  in  full  satisf action.  Upon  the  testimony  of 
the  plaintiff  himself,  in  the  light  of  the  authorities,  it  is 
clear  that,  when  he  presented  to  the  board  his  claim  for  al- 
lowance and  it  was  allowed  in  part  and  disallowed  as  to  the 
remainder,  and  the  plaintiff  accepted  the  amount  thus 
allowed  without  protest,  he  should  not  be  permitted  to  sue 
afterwards  for  the  balance.  It  clearly  appears  from  his  own 
testimony  that  when  he  received  these  warrants  he  had 
knowledge,  or  its  equivalent,  that  the  amounts  allowed  were 
on  the  express  condition  that  they  must  be  taken  in  full  pay- 
ment of  the  accounts,  and  that  the  balance  of  the  claims  had 
been  rejected  by  the  board,  as  was  the  universal  custom  in 
such  cases.  The  fact  that  he  previously  protested  does  not 
avail  him  now.  The  authorities  in  support  of  this  position 
are:  Berdell  et  al  v.  Bissell  et  aZ.,  6  Colo.  162;  United 
States  V.  Child  &  Co.,  12  Wall.  232;  United  States  v.  Adams, 
7  Wall.  463;  Bull  v.  Bull,  43  Conn.  455;  Brick  v.  Plymouth 
Co.,  63  la.  462;  County  Commrs.  v.  Seawell,  3  Okl.  281. 

Had  the  plaintiff  not  intended  to  accept  these  warrants 
in  full  satisfaction  of  his  claim,  he  should  not  have  taken 
them.  His  conduct  was  such  as  to  induce  the  board  to  be- 
lieve they  were  taken  in  full  satisfaction. 

The  judgment  of  the  county  court  is  reversed  with  in- 
structions to  dismiss  the  action. 

Reversed. 

On  Petition  for  Rehearing. 

Per  Curium, — In  his  petition  for  a  rehearing  defendant  in 
error  questions  the  accuracy  of  the  statement  in  the  original 
opinion  that  before  final  action  upon  the  claims  plaintiff  pro- 
tested against  the  disallowance  of  a  portion  of  them,  and  the 
further  statement  that  the  warrants  were  accepted  by  him 
without  any  protest  at  the  time,  or  any  indication  on  his  part 
tU^Lt  the  same  were  not  taken  in  full  accord  and  satisfaction. 
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He  Bays  that  he  made  his  protest  after ^  and  not  before,  the 
disallowance  and  drawing  of  the  warrants,  and,  for  that 
reason,  is  not  estopped  to  sne  for  the  balance. 

As  we  read  the  record,  it  does  not  clearly  appear  whether 
the  protest  was  made  before,  or  after,  the  action  of  the  board, 
and  it  may  be  true,  as  defendant  in  error  now  contends,  and  we 
may  safely  concede,  that  it  was  after  the  action  of  the  board 
was  taken.  It  is  not  material  or  controlling,  however,  that, 
in  point  of  law,  the  objection  came  after  the  rejection  of  part 
of  the  acconnt.  For  the  decision  is  not  based  upon  the  sup- 
posed fact  that  such  protest  was  theretofore  made.  It  suffi- 
ciently appears  from  the  record  that  defendant  in  error  was 
cognizant  of  the  mode  of  doing  business  by,  and  the  univer- 
sal custom  of,  the  board  when  it  disallowed  a  portion  of  a 
claim  to  prescribe  as  a  condition  of  the  right  of  the  claimant 
to  receive  a  warrant  for  the  part  allowed  that  he  should  take 
it  in  full  satisfaction  of  his  entire  claim.  When  he  took  his 
warrants  plaintiff  had  knowledge,  or  facts  equivalent  to  know- 
ledge, not  only  of  this  condition,  but  also  that  endorsements  to 
this  effect  were  mad^  upon  the  back  of  the  blank  forms.  It 
is  true  that  a  protest  to  the  clerk  is  ineffectual,  but  if  the 
claimant  wished  to  reserve  the  right  to  sue  for  the  balance, 
he  should  not  have  accepted  the  warrants. 

The  facts  of  this  case  differentiate  it  from  that  of  Bio 
Ghrande  County  v.  Hobkirk,  13  Colo.  App.  180.  In  that  case 
the  claimant  did  not  know  of  the  conditions  upon  which  part 
of  the  claim  was  allowed,  nor,  by  his  conduct,  did  he  accept 
the  warrant  in  full  satisfaction.  Under  the  decisions  cited 
in  the  original  opinion,  plaintiff  is  estopped  to  &ue  for  the 
balance  of  the  claim,  because  his  acceptance  of  the  warrants 
in  the  circumstances  must  be  construed  as  a  full  satisfaction, 
and  an  abandonment  of  his  protest,  and  a  waiver  of  the  right 
to  sue  for  the  balance.  The  petition  for  rehearing  will  be 
denied. 
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[Nob.  4126] 

§  wl      The  Bblknap  Savings  Bank  of  Laoonia  N.  H.  v.  Thb 

Lamab  Land  and  Canal  Co.  bt  al. 

1.      MOBTOAOBS— FORBCLOBUBB  — RsOBIVEBS — NOTIOB. 

Before  an  order  of  court  appointing  a  receiver  can  legally  be  made, 
notice  must  be  given  to  those  entitled  to  be  heard.  In  an  action  to 
foreclose  a  mortgage  and  praying  for  the  apix>intment  of  a  receiver  by 
a  minority  holder  of  the  bonds  secured  by  the  mortgage  where  the  plain- 
tiff alleges  as  a  basis  of  its  right  to  ask  a  foreclosure  that  the  trustee 
had  abandoned  its  trust,  and  that  its  interests  was  antagonistic  to  the 
mortgage  creditors'  notice  to  the  trustee  of  the  application  for  a  re- 
ceiver was  not  notice  to  or  binding  upon  other  bondholders  not  parties 
to  the  suit. 
2.    Same — Intbrvbntion — Estoppbl. 

In  an  action  by  a  holder  of  a  minority  of  the  bonds  secured  by  a 
deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  where  another 
bondholder  presented  a  petition  of  Intervention  asking  to  be  made  a 
party  plaintiff  and  to  adopt  the  allegations  of  plain tiff*s  complaint  which 
petition  was  not  granted  and  petitioner  withdrew  its  petition  to  inter- 
vene as  plaintiff  and  with  others  was  permitted  to  appear  as  defendant, 
petitioner  was  not  estopped  by  his  intervention  petition  to  object  to 
orders  previously  issued  appointing  a  receiver  and  authorizing  the  is- 
suance of  receiver's  certificates. 

O*      i9AME. 

In  an  action  by  a  holder  of  a  minority  of  the  bonds  secured  by  a 
deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  other  bondholders 
by  voluntarily  appearing  as  defendants  after  the  appointment  of  a  re- 
ceiver and  the  issuance  of  receiver's  certificates,  are  not  estopped 
thereby  to  object  to  the  validity  of  the  certificates  on  the  ground  that 
the  parties  affected  by  them  had  no  notice  of  the  application  upon 
which  they  were  based. 

4.  Trusts  aitd  Trustees— Act  of  Trustee  in  Violatioit  ot  the 

Trust  not  Binding  on  Cestui  que  trust. 

A  trustee  for  mortgage  bondholders  who  in  violation  of  the  trust 
consents  that  receiver's  certificates  shall  be  given  a  preference  lien  over 
the  mortgage  bonds  does  not  thereby  bind  the  bondholders  or  estop 
them  to  object  to  the  validity  of  such  certificates. 

5.  Same — Admissions  op  Trustbe. 

In  an  action  to  foreclose  and  for  the  appointment  of  a  receiver  by  a 


1901.]        Belknap  Sav.  Bank  v,  Lamab  L.  &  C.  Co.       327 

minority  bondholder,  wherein  the  trustee  was  made  defendant  and 
charged  with  being  unfaithful  to  its  trust  and  antagonistic  to  the  bond- 
holders, admissions  in  the  answer  of  the  trustee  are  not  binding  on  oth- 
er bondholders  not  parties  to  the  action. 

Q.    Mortgages — Rrcbiver's  Certificatbs. 

The  fact  that  receiver's  certificates  sold  at  too  great  a  discount  is 
no  reason  why  mortgage  bondholders  other  than  the  purchasers  of  the 
certificates  should  'not  question  their  legality  and  object  to  giving 
them  a  preference  over  the  mortgage  bonds. 

7.  Same^Estoppel. 

In  an  action  by  a  minority  mortgage  bondholder  to  foreclose  and 
for  a  receiver,  the  fact  that  certain  receiver's  certificates  were  issued 
after  the  other  bondholders  were  made  defendants  in  the  action  with- 
out objection  on  their  part  does  not  estop  them  to  object  to  a  former 
series  of  certificates  issued  before  they  were  made  parties  to  the  action. 

8.  Receiver's  Certificates — False  Representations. 

Where  in  a  foreclosure  suit,  by  reason  of  false  representations  of 
plaintiff's  agent  receiver's  certificates  were  sold  to  plaintiff  for  a  less 
Hum  than  plaintiff  had  authorized  its  agent  to  pay  for  them  the  court 
properly  canceled  such  certificates  to  the  amount  of  the  differ- 
ence between  what  the  agent  was  authorized  to  pay  and  what  he  did 
pay,  the  certificates  still  being  held  by  plaintiff. 

.    Receiver's  Certificates — Prior  Liens — Parties. 

A  purchaser  of  receiver's  certificates  takes  them  subject  to  the 
rights  of  parties  who  have  prior  liens  upon  the  property  and  who  have 
not,  but  should  have,  been  brought  before  the  court.  If  receiver's  cer- 
tificates are  issued  without  prior  lien  holders  having  been  brought  be- 
fore the  court,  when  they  do  appear  or  are  brought  before  the  court 
they  are  entitled  to  contest  the  necessity,  validity  and  amount  of  such 
certificates  as  fully  as  if  such  questions  were  then  for  the  first  time 
presented  for  determination. 

10.    Corporations— Canal  Companies — Receivers. 

A  canal  company  incorporated  under  the  laws  of  Colorado  for 
the  purxx)se  of  irrigating  its  own  lands  and  lands  of  its  grantees  is  not  a 
quasi  public  corporation  in  the  sense  that  the  equitable  doctrine  of 
preference  should  apply  to  it  as  in  case  of  insolvent  railroad  corpora- 
tions. The  court  has  no  power  to  appoint  a  receiver  to  conduct  the 
business  of  such  insolvent  canal  company  and  to  authorize  receiver's 
certificates  for  such  purpose  and  to  give  such  certificates  a  preference 
over,  or  co-ordinate  lien  with,  prior  mortgage  bonds,  without  the  consent 
of  the  bondholders. 
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Error  to  the  District  Court  of  Prowers  Coutdy. 

Messrs.  Harkless,  O'Gbadt  &  Cbysleb  and  Mr.  Haii- 
EIB  H.  HuMPHBiES  for  plaintiff  in  error. 

Mr.  0.  H.  Bbierlt,  Mr.  F.  D.   Fulleb  and  Messrs. 
ScAMMON,  Mead  &  Stubenbauch  for  defendants  in  error. 


Ohibf  Justice  Campbell  delivered  the  opinion  of  the  court. 

In  this  action,  when  it  was  instituted,  the  sole  plaintiff  was 
the  Belknap  Sayings  Bank,  and  the  defendants  were  The 
Lamar  Land  and  Canal  Company,  The  Prowers  County  Land 
and  Irrigation  Company,  The  Lamar  Canal  Company  (cor- 
porations organized  under  the  laws  of  Colorado  and  here- 
after referred  to  respectively  as  the  Land,  Irrigation  and 
Canal  Company),  the  Kansas  Loan  and  Trust  Company,  and 
the  Trust  Company  of  America,  foreign  corporations,  the 
former  incorporated  under  the  laws  of  Kansas,  the  latter 
under  the  laws  of  Missouri. 

The  object  of  the  action  was  the  foreclosure  of  a  first  trust 
deed  or  mortgage,  executed  by  the  Land  Company  to  the  Kan- 
sas Loan  and  Trust  Company,  as  trustee,  covering  4151  acres 
of  land  and  an  irrigating  ditch  and  appurtenant  water  rights, 
to  secure  the  payment  of  the  Land  Company's  issue  of  $100, 
000  in  bonds.  This  trust  deed  contained  minute  provisions 
defining  the  circumstances  in  which,  naming  the  instrumen- 
tality by  which,  aad  furnishing  the  method  in  accordance 
with  which,  it  might  be  foreclosed.  If  there  was  a  failure 
of  the  mortgagor  to  pay  interest  on  the  bonds  within  thirty 
days  after  the  same  became  due,  the  entire  principal,  at  the 
option  of  the  trustee,  or  the  holders  of  a  majority  in  interest 
of  the  issue,  might  be  declared  due  and  payable,  whereupon 
the  trustee  might  take  possession  of  the  property  covered  by 
the  mortgage;  and,  under  the  power  of  sale  contained  in  that 
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inBtromenty  proceed  to  sell  the  same  at  public  sale.  This 
method  was  cumulative  only  to  the  ordinary  foreclosure  in 
court  by  the  trustee  upon  default;  in  which  event,  at  the  dis- 
cretion of  the  trustee,  and  at  the  written  request  of  a  major- 
ity of  the  holders  in  value  of  the  bonds  then  unpaid,  he  might 
institute  proceedings  to  foreclose  the  same  in  court. 

At  the  time  this  action  was  brought,  the  principal  of  the 
bonds  was  not  due,  but  there  was  a  default  in  the  payment 
of  interest  The  plaintiff  was  the  owner  of  15,000  of  the  first 
mortgage  bonds,  only  one- twentieth  in  amount,  of  the  entire 
issue.  The  majority  bondholders  made  no  request  of  the 
trustee  to  foreclose  the  mortgage  before  this  suit  was  brought, 
and  although  the  proof  shows  that  pIainti£F  then  knew  that 
the  Portsmouth  Savings  Bank  (which  became  a  defendant  in 
the  action  long  after  its  inception)  was  the  owner  of  $25,000 
of  the  bonds,  and,  if  reasonable  diligence  had  been  used,  the 
holders  of  the  balance  could  have  been  found,  no  attempt  was 
made  to  comply  with  the  provisions  of  the  mortgage  relating 
lo  foreclosure.  The  ground  assigned  in  the  complaint  as 
(constituting  the  right  of  plaintiff  to  sue  was  that  the  Kansas 
Loan  and  Trust  Company  and  the  Trust  Company  of  Amer- 
\oa>f  its  successor,  were  antagonistic  in  interest  to  the  bond- 
holders. 

The  plaintiff,  then,  brought  this  action  in  its  own  behalf 
and  in  behalf  of  such  other  bondholders  as  might  thereafter 
join  in  the  action  and  share  its  cost  and  expenses.  The  res- 
ign for  making  the  Irrigation  and  the  Canal  Companies  de- 
fendants was  that  after  the  execution  of  the  first  mortgage  a 
subordinate  mortgage  was  given  by  the  Land  Company  to 
the  KauHas  Loan  and  Trust  Company,  as  trustee,  which  was 
afterwards  foreclosed,  and  the  property  included  therein,  the 
same  as  that  covered  by  the  first  mortgage,  was  sold,  and  by 
diyers  conveyances  came  into  the  hands  of  the  Irrigation 
(Company,  which  company  placed  a  mortgage  thereon,  run- 
ning to  the  same  trustee,  to  secure  an  issue  of  $300,000  of 
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bonds,  subject  to  the  provisiens  of  the  first  mortgage;  and 
the  Irrigation  Company,  after  its  mortgage,  called  in  the  re- 
cord the  second  mortgage,  was  given,  deeded  to  the  Canal 
Company  the  canal  or  irrigating  ditch  and  its  appurtenant 
water  rights;  and  the  Canal  Company  in  turn  executed  to 
the  same  trustee,  upon  the  property  so  acquired  by  it,  an- 
other mortgage,  which  is  called  the  third  mortgage,  subject 
to  the  provisions  and  liens  of  the  two  former  ones. 

The  same  day  the  action  was  begun  plaintiff  filed  its  peti- 
tion therein  for  the  appointment  of  a  receiver,  notice  of 
which  was  given  only  to  the  three  Colorado  corporations  de- 
fendant. The  court  made  the  appointment  and  fifteen  days 
thereafter  authorized  its  receiver  to  issue  not  to  exceed  $25,- 
000  in  receiver's  certificates,  which,  when  issued  and  sold, 
were  to  constitute  a  lien  upon  the  mortgaged  property  supe- 
rior to  that  of  the  first  mortgage.  These  certificates,  together 
with  another  issue  ot  $5,000  authorized  in  the  following  No- 
vember upon  like  notice  to  the  three  defendants  mentioned, 
and  with  like  incidents,  were  sold  by  the  receiver  to  the 
plaintiff  bank  at  a  discount  of  12^  cents  on  the  dollar  of  the 
face  value. 

More  than  five  months  after  the  first  order  for  the  issnance 
of  certificates  was  entered,  the  first  of  the  various  other  hold- 
ers of  first  mortgage  bonds  (who  are  defendants  in  error  up- 
on this  review)  voluntarily  appeared  in  the  action,  and  about 
ten  months  thereafter  other  bondholders  appeared,  and  were 
made  parties,  and  under  orders  of  court  filed  answers  and 
cross  comlaints,  some  of  whom  joined  with  plaintiff  in  re- 
questing a  foreclosure  of  the  mortgage,  and  others  of  whom 
while  apparently  objecting  thereto,  as  we  read  the  record, 
virtually  asked  the  same  relief;  some  of  whom  confessedly, 
and  others  of  whom,  as  it  is  claimed,  while  consenting  to  the 
foreclosure,  objected  to  the  appointment  of  the  receiver,  and 
the  making  of  the  receiver's  certificates  a  lien  prior  to  their 
own.    So  far  as  we  are  advised,  these  bondholders  had  no 
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knowledge  of  the  action,  or  of  the  former  proceedings  in  the 
suit,  until  about  the  time  their  respective  appearances  were 

entered. 

The  question  as  to  the  ataiua  of  these  certificates  was  re- 
served by  the  court  by  special  order  until  final  hearing,  and 
when  this  hearing  was  had,  a  decree  was  entered  giving 
judgment  against  the  defendants  for  the  amount  of  the 
bonds  and  interest,  and  directing  a  sale  of  the  mortgaged 
premises  for  the  satisfaction  of  the  mortgage  debt,  with  the 
further  provision  that  the  amount  of  the  receiver's  certifi- 
cates, less  a  certain  portion  which  were  held  to  be  invalid, 
should  be  a  concurrent  and  pro  rata  lien  with  the  first  mort- 
gage bonds. 

There  were  various  other  provisions  of  the  decree  with 
which  some  of  the  present  defendants  in  error  were  dissatis- 
fied, to  review  which  they  have  prosecuted  a  separate  writ 
of  error  under  the  title  of  The  Lamar  Land  and  Canal  Co. 
et  al.  V.  The  Belknap  Savings  Bank^  et  ah  post  p,  344.  None 
of  the  parties  to  the  action  were  satisfied  with  all  the  provi- 
ions  of  the  decree,  and  the  Belknap  Savings  Bank,  the  origi- 
nal plaintiff  in  the  action,  has  brought  the  case  here  as 
plaintiff  in  error  for  a  review  of  that  part  of  the  decree  with 
which  it  is  dissatisfied,  and  the  defendants  in  error  have 
assigned  cross  errors  to  those  provisions  unfavorable  to 
them.  Sach  additional  facts  as  are  necessary  to  a  full  un- 
derstanding of  the  questions  presented  will  be  stated  further 
on  in  the  discussion. 

Numerous  errors  are  assigned  by  both  parties  to  the  rul- 
ings  of  the  trial  court,  which,  in  the  argument  of  counsel  for 
plaintiff  in  error,  are  condensed  into  four  subdivisions,  all  of 
which,  however,  are  comprehended  under  the  one  general 
specification  that,  as  to  plaintiff  in  error,  the  court  erred  in 
not  adjudging  the  receiver's  certificates  to  be  a  prior  lien  to 
that  of  the  first  mortgage;  while  defendants  in  error  contend 
that  they  are  inferior  thereto.    This,  in  the  double  form  just 
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stated,  is  the  principal  question  before  us,  though  its  deter- 
mination necessarily  involves  consideration  of  various  sub* 
ordinate  propositions  on  which  its  resolution  depends. 

Preliminary  to  the  discussion,  we  observe  thiit  oounsel  for 
the  respective  parties  concede  that  they  radically  differ  in 
their  statement  of  the  facts  embodied  in  the  record,  which 
difference,  however,  a  close  investigation  shows  consists  in 
the  inferences  drawn  from,  or  legal  conclusion  put  upon,  the 
facts  by  opposing  counsel,  rather  than  any  substantial  dif« 
ference  in  a  statement  of  the  facts  themselves.  But  we  are 
constrained  to  say  that  where  counsel  do  differ  in  stating 
facts,  we  have  found  that  counsel  for  defendants  in  error  in 
the  main  are  correct  We  also  remark  that  certain  import- 
ant questions  of  practice  are  raised  which,  in  the  view  we 
take  of  the  main  question,  are  not  necessarily  involved,  but 
they  are  so  interwoven  with  that  question,  and  so  fully 
argued  that  we  think  it  proper  to  settle  them  in  the  inter- 
est of  litigants,  especially  as  ignoring  them  might  give  rise 
to  misconseption.  Other  matters,  supposed  to  estop  the 
bondholders  to  attack  the  validity  of  the  receivership  pro- 
ceedings, are  pressed  which  should,  likewise,  receive  our 
attention. 

1.  Much  of  the  argument  of  counsel  for  plaintiff  in  error  is 
devoted  to  the  proposition,  against  which  the  trial  court 
found  that  notice  of  application  for  appointment  of  a  re- 
ceiver, as  well  as  that  for  the  issuance  of  receiver's  certifi- 
cates, was  given  to  the  parties  entitled  to  receive  notice. 
Certainly,  none  of  the  bondholders  got  personal  notice,  for 
they  were  not  at  the  time  parties  to  the  action,  and  no  pre- 
tense is  made  that  any  information  of  the  proceedings  was 
given  them  directly.  But  it  is  insisted  that  personal  service 
of  notice  of  these  applications  was  had  upon  their  trustee, 
the  Kansas  Loan  and  Trust  Company  at  its  principal  office 
in  Topeka,  Kansas,  but  there  it  no  legal  proof  of  any  such 
notice,  and,  under  the  facts  in  this  case,  if  it  had  been  given. 
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the  rights  of  the  bondholders  would  not  be  jeopardized.  It 
mast  be  born  in  mind  that  plaintiffs  right  to  ask  a  fore- 
closure as  a  party  plainti£F  was  based  upon  its  charge  that 
the  trosiee  had  abandoned  its  trust;  and  its  interests  were 
antagonistic  to  the  mortgage  creditors,  and  it  comes  with  bad 
grace  for  plaintiff  to  say  that  notice  to  a  faithless  trustee, 
which  is  repudiated  by  plaintiff  itself,  will  bind  other  bond- 
holders not  parties  to  the  action. 

Sections  371  and  372  of  the  code  clearly  contemplate  that 
it  is  improper  for  a  court  to  appoint  a  receiver  without 
notice.  An  appointment  of  a  receiver  is  made  by  an  order 
of  the  court,  and  before  the  order  can  legally  issue,  notice 
must  be  given  to  those  entitled  to  be  heard.  If  the  validity 
of  the  appointment  of  a  receiver  and  the  receiver's  certifi- 
cates depended  solely  on  a  compliance  with  the  imperative 
requirements  of  the  code,  we  would  have  no  hesitation  in 
saying  that  neither  order  was  valid,  and  might  be  wholly 
disregarded  by  the  parties  thereby  injuriously  affected,  for 
no  such  notice  was  given. 

2.  But,  several  months  after  the  certificates  were  issued 
and  at  different  times,  the  holders  of  $94,000  of  first  mort- 
gage bonds  appeared  in  the  action  either  voluntarily  or  in 
response  to  service  of  summons.  One  of  the  defendants  in 
error,  the  Portsmouth  Savings  Bank,  the  owner  of  $26,000 
of  the  bonds,  first  filed  its  petition  of  intervention  asking  to 
be  made  a  party  plaintiff  and  to  adopt  the  allegations  of  the 
complaint  except  in  so  far  as  modified  by  its  ownership  of 
bonds.  It  is  isisted  by  plaintiff  in  error  that  by  this  act  that 
bank  is  estopped  to  question  the  appointment  of  a  receiver 
and  the  issuance  of  the  certificates;  and  an  estoppt^l  also 
arises  as  it  is  said,  because  it  and  the  other  defendants  in 
error,  owners  of  mortgage  bonds,  appeared  in  the  action  and 
asked  for  a  foreclosure. 

If  there  was  nothing  in  the  record  to  limit  the  legal  effect 
pf  this  petition  of  intervention,  it  might  be  that  the  Ports- 
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mouth  Savings  Bank  wonld  not  now  be  in  a  position  to 
attack  the  allegations  of  the  original  complaint;  but  the 
record  shows  that  the  court  did  not  grant  the  petition,  and 
it  was  afterwards  withdrawn,  whether  upon  application  of 
the  intervenor  or  otherwise,  the  abstract  does  not  make  cer- 
tain. However  that  may  be,  the  court  afterwards  permitted 
the  bank  and  the  other  bondholders  to  appear  as  defendants 
in  the  action,  with  leave  to  answer  the  complaint  and  to  file 
cross  complaints,  and  permission  was  given  to  attack  the 
orders  appointing  the  receiver  and  authorizing  the  issuance 
of  certificates.  The  defendants  availed  themselves  of  the 
privilege  and  attacked  the  orders  as  void  for  the  reason, 
among  others,  that  no  notice  was  given  to  the  parties  affected 
by  them  of  the  applications  upon  which  they  were  based. 

In  order  to  sustain  the  ruling  of  the  court  in  granting  such 
permission,  we  must  presume  that  the  showing  was  satisfac- 
tory and  sufficient,  and  we  find  nothing  in  the  record  that 
impeaches  its  correctness.  The  defendants,  therefore,  were 
not  for  the  reasons  urged  estopped  upon  the  final  hearing, 
nor  are  they  now,  to  question  the  validity  of  the  receiver's 
certificates. 

3.  It  is  further  alleged  that  all  of  the  first  mortgage 
bondholders  are  estopped  by  the  prior  action  of  their  trus- 
tee. Before  the  present  action  was  begun,  the  Kansas  Loan 
and  Trust  Company,  as  trustee  under  the  third  deed  of  trust, 
given  to  secure  an  indebtedness  of  the  mortgagor  Canal 
Company  of  $30,900,  brought  its  action  in  the  district  court 
of  Prower's  county  for  the  foreclosure  of  the  same,  and 
asked  for  and  obtained  the  appointment  of  a  receiver,  who 
thereupon  took  possession  of  the  property;  and  upon  his 
petition  therefor  the  receiver  was  authorized  to  issue  re- 
ceiver's certificates  and  sell  the  same,  which,  when  sold, 
should  constitute  a  first  lien.  But  the  receiver  was  unable 
to  sell  them  because  no  one  considered  them  enforceable 
against  the  two  prior  trust  deeds.     But  the  accommodating 
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trnstee,  being  trustee  under  all  these  mortgages,  thereupon, 
in  the  action  brought  to  foreclose  the  last  trust  deed,  entered 
its  appearance  as  trustee  under  the  two  former  ones,  and 
consented  that  the  receiver's  certificates  which  the  court 
theretofore  authorized  might  take  precedence  of  the  two 
prior  liens.     Still  the  receiver  was  unable  to  sell  these 
instruments  for  the  very  good  reason  that  such  action  of  the 
trustee  under  the  prior  encumbrances  was  so  palpably  a 
violation  of  its  trust  and  so  destructive  of  the  rights  of  its 
beneficiaries  thereunder  that  no  sane  investor  would  part 
with  his  money  for  paper  tainted  with  such  defects.     Such 
being  the  situation,  the  receiver  appointed  by  the  court  in 
the  former  action  resigned  his  trust,  which  was  accepted  on 
the  same  day  this  action  was  begun  and  the  present  receiver 
appointed.     It  is  now,  strange  to  say,  argued  by  plaintiff  in 
error  that  this  action  of  the  faithless  trustee  of  the  first 
mortgage  bondholders  estops  them  to  question  the  validity 
of  the  certificates  issued  by  the  receiver  in  this  action,  the 
proceeds  of  the  sale  of  some  of  which,  it  seems,  were  applied 
to  the  payment  of  expenses  incurred  by  the  receiver  in  the 
former  one.    It  should,  also,  be  said  that  the  former  action, 
against  the  objections  of  some  of  the  defendants  in  error,  was 
consolidated  for  trial  with  this  one,  but  after  the  order  of 
consolidation  was  made  no  further  steps  were  taken  and  no 
judgment  therein  rendered.    We  decline  to  dignify,  with 
discussion,  the  argument  that  such  action  of  a  trustee  binds 
its  beneficiaries.    We  merely  dismiss  it  with  the  observation 
that  neither  in  morals  nor  in  law  will  it  bear  scrutiny,  and  a 
court  of  equity  will  not  listen  for  a  moment  to  such  an  un- 
conscionable proposition. 

4.  Certain  admissions  in  the  answer  of  the  Kansas  Loan 
and  Trust  Company  to  the  effect  that  the  first  mortgage 
bondholders  were  willing,  and  should  have  been  given  an 
opportunity,  to  purchase  these  certificates,  is  also  sought  to 
be  invoked  as  a  reason  why  the  bondholders  should  now  be 
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estoped,  but  this  company,  charged  by  plaintiflF  itself  with 
being  faithless  to  the  trust,  cannot  bind  them.  We  find 
nothing  in  the  answer  of  the  defendants  trustees  of  the 
Florence  Kindergarten  and  other  bondholders  with  relation 
to  the  purchase  by  them  of  these  certificates  that  will  estop  , 
them  now  to  question  their  validity.  The  fact  that  they 
were  sold  at  too  great  a  discount,  as  charged,  is  no  reason 
why  bondholders,  other  than  plaintiff,  are  not  in  a  position 
to  question  their  legality  for  other  reasons  apparent  on  the 
face  of  the  record. 

5.  Another  ground  of  estoppel  is  said  to  be  that  after  all  oi 
the  defendants  in  error  were  in  court  an  order  was  made  fox 
the  issuance  and  sale  of  certificates  aggregating  |7,000  in  ad- 
dition to  the  issue  of  $30,000  sold  before  the  majority  bond- 
holders were  present  or  had  notice;  and  that  to  this  last  issue 
no  objection  was  made  by  any  of  them.  We  fail  to  see  why, 
merely  because  the  bondholders  do  not  now  see  fit  to 
complain  of  the  issuance  of  the  last  series,  they  should,  foi 
that  reason,  be  estopped  to  question  the  validity  of  the  two 
earlier  ones.  Various  good  reasons  may  exist  for  their 
approval  of  what  was  done  after  they  were  in  court 

6.  The  trial  court  found  that  of  the  issue  of  $30,000  there 
were  certificates  aggregating  about  $2,260  which  should  be 
canceled.  It  appears  that  Browning,  agent  of  the  plaintiff 
bank,  whose  representative  he  was  throughout  this  litigation 
and  by  whose  acts  plaintiff  is  bound,  negotiated  with  the 
receiver  for  the  purchase  of  the  certificates  by  his  principal, 
and  upon  his  representations  to  the  court  and  receiver  that 
the  principal  would  give  only  87^  cents  on  the  dollar  for  the 
certificates,  sale  was  made  at  that  discount.  The  proof  conclu- 
sively shows  that  the  bank  authorized  its  agent  to  pay  for  the 
entire  issue  $2,250  more  than  was  actually  paid  by  him  and 
deposited  with  the  receiver,  and  the  court,  as  we  think 
rigbtly,  disallowed  and  canceled  the  certificates  to  this 
amount.     There  is  no  question  here  of  innocent  purchasers, 
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for  the  bank  still  holds  all  of  the  certificates. 

We  conclude  this  branch  of  the  case  with  the  statement 
that,  were  it  necessary  so  to  hold,  we  would  have  no  hesita- 
tion in  declaring  that  the  three  Colorado,  and  the  Kansas 
and  Missouri,  corporations,  the  original  defendants  in  this 
action,  were  practically  identical.  The  same  persons  either 
owned  or  controlled  the  capital  stock  of  each  and  all, 
and  the  same  persons  controlled  and  managed  them  all.  The 
trustee  and  its  successor  were  antagonistic  to  the  interests  of 
the  first  mortgage  bondholders  and  throughout  the  financial 
embarrassments  which  arose  unquestionably  acted  in  the 
interests  of  the  mortgagor  and  its  successors,  which  were 
identical  with  their  own. 

7.  That  this  action  as,  and  when,  instituted  with  the 
parties  then  before  it  was  improperly  brought,  and  that  the 
court  should  not  then  have  appointed  a  receiver  and  author- 
ized the  issuance  and  sale  of  certificates,  we  entertain  no 
doubt,  and  had  not  a  majprity  in  interest  of  bondholders 
subsequently  appeared  and  joined  with  the  original  plaintiff 
in  asking  for  a  foreclosure,  the  decree  would  not  be  binding 
on  them  in  any  particular. 

True  it  is  that  some  of  the  holders  of  the  bonds  insist  that 
they  have  not  asked  for  a  foreclosure,  but  it  is  clear  that  a 
majority  in  interest  have  co-operated  with  the  plaintiff  in 
that  respect,  and  the  other  conditions  of  the  mortgage  being 
complied  with,  when  this  condition  was  met,  the  right  to  a 
foreclosure  was  fixed.  This,  however  is  far  from  saying  that 
all  the  bondholders  must  be  held  to  have  adopted  the  ancil- 
lary proceeding  of  the  receivership.  It  has  been  decided  by 
the  supreme  court  of  the  United  States  that  one  who  takes 
receiver's  certificates  must  be  deemed  to  have  taken  them 
subject  to  the  rights  of  parties  who  have  prior  liens  upon 
the  property  and  who  have  not,  but  should  have,  been, 
brought  before  the  court,  These  prior  lien  holders  are  en- 
Vol.  28-16 
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titled  to  their  day  in  court,  and  if  the  certificates  have  beei« 
isBned  before  that  time,  when  they  do  appear  in  court,  or  an; 
brought  before  it,  lien  holders  become  entitled  to  contest  the 
necessity,  validity  and  amount  of  all  such  certificates  as  f ull^ 
as  if  such  questions  were  then  for  the  first  time  presented 
for  determination.  Union  Trust  Co.  et  aV  v.  Midland  Cb., 
117  U.  S.  434. 

If  our  code  procedure  permits  of  this  (which  we  may  in 
this  case  safely  assume  but  not  decide),  as  under  equity 
practice  in  the  federal  courts  is  proper,  we  may  determine 
this  question  the  same  as  if  the  bondholders  were  present 
when  the  original  applications  were  made.  For  it  appears 
that  all  of  the  parties  affected  had  an  opportunity  to  be  heard 
before  final  hearing. 

There  recurs,  then,  the  main  question  in  the  case,  to 
which  the  preliminary  discussion  clears  the  way:  Should 
these  certificates  have  been  issued  by  the  court  and  made  a 
lien  upon  the  property  superior  to,  or  co-ordinate  with,  that 
of  the  first  mortgage  bonds  without  the  consent  of  the  bond* 
holders? 

In  the  case  of  The  Intemaiional  Trust  Co.  v.  United  Coal 
Co.,  27  Colo.  246  (60  Pac.  Rep.  621),  this  court  held  that,  in 
administering  the  affairs  of  an  ordinary  insolvent  private 
business  corporation  for  which  a  receiver  has  been  ap- 
pointed, a  court  of  equity  has  not  power  to  authorize  the 
receiver  to  make  the  indebtedness  incurred  for  carrying  on 
the  business,  and  without  reference  to  preserving  the  prop- 
erty, a  lien  on  the  corpus  of  the  property  superior  to  that  of 
the  prior  lien  holders  without  their  consent;  and  we  said 
that  in  the  supreme  court  of  the  United  States  the  rule  has 
been  limited  to  insolvent  railroad  corporations.  If  the  Land 
Company,  which  is  the  corporation  affected  here,  is  only  an 
ordinary  private  business  corporation,  the  decision  in  the 
International  Trust  Co.  case  governs,  and  it  would  follow 
that  the  certificates  are  invalid  as  to  the  first  mortgage  bond* 
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holders.  Bat  the  claim  is  made  that  the  mortgagor  company 
is  a  quasi  pablic  corporation.  If  it  is,  and  of  the  same  char- 
acter as  railroad  corporations,  and  the  principles  of  prefer- 
ential claims  of  receiverships  which  have  generally,  if  not 
always,  been  confined  to  railroad  corporations  are  applicable 
here,  then  it  would  follow  that  the  certificates  are  valid. 

We  are  cited  to  decisions  of  the  supreme  court  of  Cali- 
fornia declaring  that  irrigation  districts,  formed  under  the 
laws  of  that  state,  and  canal  companies  organized  for  acquir- 
ing  and  carrying  water  for  irrigation,  mining  and  manufac- 
turing purposes,  are,  in  the  one  instance,  public  municipal 
corporations,  and  in  the  other,  quasi  public,  and  subject  to 
the  control  and  regulation  of  the  state.  Miners^  Ditch  Co, 
V.  Zellerbach,  37  Cal.  543;  Price  v.  Riverside  L,  &  J.  Co., 
56Cal.  431;  Irrigalion  District  v.  Williams,  76  Cal.  360; 
Irrigation  District  v,  DeLappe,  79  Cal.  361;  In  re  Madera 
Irrigation  Dist,  92  Cal.  296. 

Our  attention  is  also  called  to  San  Diego  L,  &  T.  Co,  v. 
City  of  National  City  et  aL,  74  Fed.  Rep.  79;  Atlantic  Trust 
Co.  V.  W.  C  &  I.  Co,,  79  Fed.  Rep.  39;  Falhrook  Irrigation 
Dist.  17.  Bradley,  164  IT.  S.  112.  The  canal  companies  re- 
ferred to  in  the  opinions  in  the  37th  and  56th  Cal.  were 
held  to  be  gti(m  public  corporations,  principally,  if  not  ex- 
clusively, upon  the  ground  that  such  corporations  may  exer- 
cise on  behalf  of  the  public  the  power  of  eminent  domain, 
and  since,  under  their  laws,  no  man,  or  company  of  men  in- 
corporated or  otherwise,  can  take  the  property  of  a  citizen 
for  their,  or  his  own,  exclusive  benefit,  such  canal  companies 
were  held  to  be  quasi  public  in  character.  The  cases  from 
76th,  79th  and  92d  Cal.,  supra^  involved  irrigation  districts 
formed  under  an  act  of  the  legislature  of  California  which 
clearly  constituted  them  public  municipal  corporations,  sub- 
divisions of  the  state  government  itself;  and  in  all  of  the 
California  and  federal  cases  cited  the  canal  companies  or 
irrigation  districts,  in  question  were  clearly  charged  with  a 
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pubiic  duty,  and  were  required  without  discrimination  in 
favor  of,  or  against,  any,  to  carry  and  deliver  water  to  all 
persons  capable  of  utilizing  their  facilities. 

The  Atlantic  Trust  Oo.  case  is  most  nearly  in  point  with 
the  one  at  bar,  and  in  the  opinion  by  Circuit  Judge McKenna 
he  assumed  that  the  law  as  to  railroads  is  the  same  as  that 
applicable  to  water  companies  organized  under  the  laws  of 
California.  He  uses  this  language:  "But  there  are  analogies 
between  railroads  and  irrigation  districts  which  justify  it 
Irrigation  districts,  in  a  sense,  are  new  things  to  our  juris- 
prudence, but  old  principles  apply  to  them  when  the  condi- 
tions of  their  application  exist."  This  language  indicates 
that  the  rule  enforced  was  to  be  confined  to  such  public  cor- 
porations as  were  created  by  the  California  statute.  And  re- 
ferring to  the  fact  that  canal  companies  had  been  declared 
by  the  supreme  court  of  California  to  be  qtuisi  public  corpo- 
rations the  learned  justice  declared  that  it  was  just  as  essential 
to  the  interests  of  the  public  that  such  a  canal  company 
should  be  kept  a  going  concern  as  that  a  railroad  company 
should  continue  in  the  exercise  of  its  functions;  and  there- 
fore the  condition  was  present  which  made  the  equitable 
doctrine  of  preference  applicable. 

In  the  Fallbrook  case,  supra,  the  supreme  court  of  the 
United  States,  following  the  decisions  of  the  supreme  court 
of  California,  held  that  the  irrigation  of  really  arid  lands  is  a 
public  purpose,  and  the  water  thus  used  is  put  to  a  public 
use,  and  that  irrigation  districts  organized  under  the  laws  of 
California  to  irrigate  really  arid  lands  are  public  municipal 
corporations.  There  was  no  attempt,  however,  in  that  case, 
to  apply  to  them  the  equitable  doctrine  of  preference.  If 
the  doctrine,  as  applied  by  Mr.  Justice  McKenna  in  the  At- 
lantic Trust  Co.  case,  was  limited  to  irrigation  districts  as 
they  exist  in  California,  it  would  be  for  reasons  not  existing 
in  the  case  at  bar,  at  least  because  other  important  condi- 
tions are  present  there  which  are  absent  here;  and  it  seems 
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that  the  same  may  be  said  of  canal  companies  organized 
under  the  general  ipccrporation  laws  of  that  state,  \ihich  re- 
quire them  to  deliver  and  sell  water  to  all  persons  alike, 
without  discrimination. 

The  Lamar  Land  Company,  the  mortgagor  in  this  case, 
was  not  organized  for  such  purposes  as  those  for  which  canal 
companies  and  irrigation  districts  referred  to  in  the  forego- 
ing   cases   were    incorporated.    The    mortgagor    here  was 
incorporated  primarily  for  the  purpose  of  acquiring  and  sell- 
ing lands  and  for  bringing  the  same  under  cultivation,  and 
the  appropriation  of  water  that  it  made  from  the  natural 
stream  was  for  the  purpose  of  irrigating  its   own  lands,  so 
long  as  it  retained  their  ownership,  and  thereafter  the  lands 
of  its  grantees  to  whom  the  right  to  the  use  of  the  water  was 
to  be  transferred  in  connection  with  the  sale  of  the  land. 
Though  the  reclamation  of  arid  lands  is  greatly  to  the  inter- 
ests of  the  state,  yet  the  land  company  was  engaged  in  a 
purely  private  enterprise  for  the  benefit  of  its  stockholders, 
and  no  lands  except  those  belonging  to  it  and  its  grantees 
were  entitled  to,  and  could,  receive  any  of  the  water  of  its 
appropriation. 

By  section  5  of  article  16  of  our  constitution,  unappropri- 
ated waters  of  natural  streams  are  declared  to  be  the  prop- 
erty of  the  people,  the  right  to  use  which  only  is  subject  to 
appropriation.     By  section  7  of  the  same  article,  all  natural 
persons  and  corporations  may,  by  rendering  compensation, 
have  the  right  of  way  over  private  lands  for  ditches  built  for 
carrying  water  for  domestic  and  other  specified  purposes. 
By  section  14  of  article  2,  power  is  given  to  any  natural  per- 
son or  corporation  for  the  specified  purposes  to  take  private 
property    for   private    use.    Construing  these  sections  to- 
gether, it  might  not  be  difficult  to  show  a  very  important  dis- 
tinction between  the  constitution  and  laws  of  this  state  and 
those  of  California  in  relation  to  the  use  of  water  for  irriga- 
tion, as  to  the  power  possessed  by  appropriators  of  water  to 
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acquire  rights  of  way  for  irrigating  ditches  by  condemna- 
tion, and  as  to  the  nature  of  the  use  whose  acquisition  might 
be  thus  enforced. 

It  may  be  conceded  that  for  some  parposes,  and  to  a  cer- 
tain extent,  companies  organized  under  the  laws  of  this  state 
for  constructing  ditches  and  canals  for  diverting  water  for 
purposes  of  irrigation  may  be  qtuisi  public  corporations,  and 
subject  to  reasonable  regulation  by  the  state.  And  for  the 
purposes  of  this  opinion,  that  presumption  may  be  indulged, 
and  yet  we  are  clearly  of  opinion  that  the  defendant  land 
company  is  not  a  quasi  public  corporation  in  the  sense  that 
the  equitable  doctrine  of  preference  should  apply  to  it  as  in 
case  of  insolvent  railroad  corporations  in  the  hands  of  a  re- 
ceiver. If  it  is,  then  every  corporation  organized  under  the 
laws  of  this  state  for  diverting  water  for  manufacturing, 
mining,  milling,  sanitary  and  domestic  purposes,  and  every 
natural  person  who  builds  a  ditch  for  irrigating  his  own 
lands  would  be  subject  to  the  operation  of  the  same  princi- 
ple in  case  of  insolvency  and  the  administration  of  its,  or 
his,  affairs  in  a  court  of  equity,  for  the  same  right  of  emi- 
nent domain  is  given  to  each  and  all  of  such  persons  and  cor- 
porations 

A  case  directly  in  point  is  Hanna  v.  StcUe  Tmst  Co,<,  70 
Fed.  Bep.  2.  The  ditch  company  whose  trust  deed  or  mort- 
gage was  there  sought  to  be  foreclosed  was  organized  under 
the  laws  of  Colorado,  and  in  all  substantial  respects  its  ob- 
jects were  the  same  as  those  of  the  defendant  land  company 
whose  mortgage  was  here  foreclosed.  It  was  held,  in  an 
elaborate  opinion  by  Mr.  Justice  Caldwell,  that  the  equitable 
doctrine  of  preference,  as  theretofore  applied  to  railroad  cor- 
porations, should  not  be  extended  to  a  ditch  company.  We 
approved  this  doctrine  in  our  decision  in  the  International 
Trust  Co.  case,  supra,  and  subsequent  examination  serves  to 
strengthen  our  conviction. 

In  addition  to  the  foregoing  considerations,  it  should  be 
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observed  that,  as  appears  from  the  record,  the  plaintiff  bank 
Bought  a  foreclosure  for  the  purpose  of  protecting  its  own  in- 
terests. There  is  nothing  before  us  to  show  that  the  inter- 
ests of  the  water  consumers  necessitated  the  granting  of  the 
extraordinary  orders  that  were  made  by  the  trial  court.  For 
aught  that  appears  to  the  contrary,  the  best  interests  of  the 
bondholders  did  not  require  the  expenditure  on  the  mort- 
gaged property  of  the  large  sums  which  the  receiver  made. 
However  that  may  be,  they  did  not  consent  thereto.  The 
first  mortgage  indebtedness  amounted  to  $100,000.  The  re- 
ceivership lasted  less  than  two  years,  and  during  that  time 
an  indebtedness  was  incurred  of  $37,000, — more  than  one- 
third  of  the  entire  mortgage  debt,  and  probably  more  than 
two-thirds  of  the  entire  value  of  the  property.  There  was 
no  such  showing  of  a  pressing  public  necessity  to  justify  the 
court  in  taking  possession  of  this  property  and  keeping  it  a 
^oing  concern  and  making  the  expenses  thereof  a  preferen- 
tial claim  to  the  prior  contract  liens,  even  if  the  equitable 
doctrine  invoked  was  applicable  to  the  ditch  company.  The 
present  case  furnishes  another  illustration  of  the  usual  re- 
sult which  comes  from  an  attempt  by  a  court  of  equity  to 
carry  on  an  enterprise  which  has  bankrupted  the  original 
owners.  But  we  refuse  to  extend  this  doctrine  of  preferen- 
!;ial  claims  to  such  corporations  as  ordinary  ditch  companies 
organized  under  the  laws  of  this  state. 

The  objections  of  plaintiff  in  error  to  the  decree  are  re- 
solved against  it,  and  the  objections  of  defendants  in  error 
are  sustained.  The  district  court  erred  in  making  the  re- 
ceiver's certificates  a  co-ordinate  lien  with  the  first  mortgage 
or  trust  deed.  They  should  be  made  subordinate  thereto. 
The  cause  will  be  remanded  with  instructions  to  the  district 
court  to  modify  its  decree  accordingly.  The  costs  of  the 
proceedings  here  will  be  taxed  to  the  plaintiff  in  error. 

Reversed, 
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[No.  4069.] 

1  ^1   The  Lamab  Land  and  Canal  Co.  et  al.  y.  The  Belknap 

Sayings  Bane  op  Laoonia,  N.  H. 

1.  Trust  Deeds — Foreclosure  Suits— Consolidation. 

Where  a  foreclosure  suit  of  a  deed  of  trust  was  consolidated  with 
another  suit  to  foreclose  a  subsequent  deed  of  trust  over  the  objeotioQ 
of  the  trustee  which  was  trustee  in  both  deeds  of  trust,  and  where  the 
record  shows  that  the  trustee  was  faithless  to  its  trust  and  its  presence 
was  not  essential  to  the  validity  of  the  proceeding  and  that  before  final 
decree  was  entered  the  beneficiaries  were  present  in  court  and  in  suffi- 
cient numbers  agreed  to  the  foreclosure  and  also  to  the  consolidation 
of  the  actions,  the  order  of  consolidation,  although  it  ought  not  to  have 
been  made,  was  not  prejudicial. 

2.  Mortgages — Subsequently  Acquired  Land. 

Where  a  mortgage  provided  that  property  thereafter  acquired  by 
the  mortgagor  and  during  the  life  of  the  mortgage,  should  become  sub- 
ject to  its  provisions  and  be  an  additional  security  for  the  payment  of 
the  bonds,  and  a  stockholder  of  mortgagor  surrendered  to  the  trustee 
part  of  his  stock  with  which  land  was  purchased  in  the  name  of 
mortgagor,  the  land  so  purchased  became  subject  to  the  mortgage  in 
preference  to  a  subsequent  mortgage  made  by  the  mortgagor's  grantee 
which  grantee  acquired  title  to  all  of  the  first  mortgagor's  property  by 
a  deed  specifically  describing  the  after  acquired  land.  And  where  in  a 
foreclosure  proceeding,  no  objections  were  made  by  the  stockholder 
who  surrendered  the  stock  or  any  assignee  of  his  claim,  the  eeoond 
mortgagor  cannot  object  that  no  title  passed  to  first  mortgagor  because 
it  did  not  advance  the  money  to  pay  for  the  land. 

3.  Mortgages — Release  of  Part  of  Property — Water  Bights. 

Where  a  trust  deed  to  lands,  an  irrigating  canal  and  water  rights^ 
provided  that  water  rights  covered  by  the  deed  might  be  released  by 
the  trustee  from  its  lien  whenever  and  as  they  were  sold  at  a  specified 
price  and  the  proceeds  of  the  sale  deposited  with  the  trustee,  to  be  ap- 
plied to  the  payment  of  interest  on  the  bonds,  and  to  a  sinking  fund 
for  the  payment  of  the  principal,  and  where  the  mortgagor  transferred 
all  of  the  property  covered  by  the  mortgage  to  another  corporation 
which  went  into  possession  and  enjoyment  of  the  property,  releases  to 
water  rights  by  the  trustee  to  such  grantee,  even  though  they  were 
made  in  consideration  of  money  from  time  to  time  advanced  by  the 
grantee  some  of  which  went  to  the  payment  of  interest  on  the  bondsi 
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vere  not  in  compliance  with  the  terms  of  the  trnst  deed  and  were 
properly  cancelled. 

i.      MOBTGAGES — ^RbLBABK. 

Where  a  mortgage  provides  for  the  release  therefrom  of  certain 
parts  of  the  property  upon  certain  conditioDP,  releases  can  be  made 
only  in  strict  conformity  with  the  terms  of  the  mortg^age 

Error  to  the  District  Court  of  Prowers  County. 

Mr.  C.  H.  Brieblt,  Mr.  F.  D.  Fuller  and  Messrs.  Sgah- 
ifON,  Mead  &  Stubenbaugh  for  plaintiffs  in  error. 

Messrs.  Habkless,  0*Grady  &  Obysler  and  Mr.  Habrib 
M.  HuMi^HBiES  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  conrt. 

This  writ  of  error  has  been  sued  out  of  this  court  to 
review  certain  provisions  of  a  final  decree  pronounced  in  an 
action  brought  to  foreclose  a  trust  deed  or  mortgage.  Other 
parts  of  the  same  decree  were  before  us  in  Belknap  Savings 
Bank  v.  The  Lamar  Land  and  Canal  Co,  et  ah,  antep/i26 
A  general  statement  of  the  facts  will  be  found  in  the 
opinion  there,  and  only  such  additional  facts  are  here  given 
as  are  called  for  by  the  errors  assigned  in  this  branch  of  the 
case.  The  trust  deed  or  mortgage  in  question  was  given  to 
secure  an  issue  of  $100,000  first  mortgage  bonds.  The  instru- 
ment contained  a  clause  providing  that  property  thereafter 
acquired  by  the  mortgagor,  and  during  the  life  of  the  mort- 
gage, should  become  subject  to  its  provisions  and  be  an 
additional  security  for  the  payment  of  the  bonds;  and  also 
a  clause  that  water  rights  covered  by  the  mortgage  might  be 
released  by  the  trustee  from  its  lien  whenever,  and  as,  they 
were  sold  at  a  specified  price,  and  the  proceeds  of  the  sale 
deposited  with  the  trustee,  to  be  applied  to  the  payment  of 
interest  on  the  bonds  and  to  a  sinking  fund  for  the  payment 
of  the  principal. 
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After  the  mortgage  was  given,  and  while  it  was  alive,  title 
to  other  lands  aggregating  1,740  acres  was  acquired  by  the 
Land  Company.  About  a  year  after  this  time  the  Prowers 
County  Land  and  Irrigation  Company  was  incorporated,  and 
title  was  acquired  by  it  to  all  the  property  of  the  Land  Com- 
pany, not  only  that  specifically  described  and  included  in 
the  first  mortgage,  but  also  the  1,740  acres  subsequently  ac- 
quired, and  the  Irrigation  Company  issued  a  mortgage  upon 
this  property  subject  to  the  lien  of  the  first  mortgage  to 
secure  an  issue  of  $300,000  of  bonds.  Afterwards  the  irri- 
gating ditch  and  water  rights  which  originally  belonged  to 
the  Land  Company,  and  which  were  included  in  its  mort- 
gage, and  which  subsequently  were  conveyed  to  the  Irriga- 
tion Company  and  covered  by  its  mortgage,  were  conveyed 
to  the  Lamar  Land  and  Canal  Company,  and  the  latter  com- 
pany  in  turn,  executed  what  is  called  a  third  mortgage  upon 
its  canal  and  water  rights  to  secure  an  indebtedness  of 
$30,000.  All  of  these  corporations  were  defendants  in  the 
action. 

The  trial  court  in  its  findings  and  decree  held  that  the  1,740 
acres  of  land  subsequently  acquired  by  the  mortgagor  Land 
Company  passed  under  its  mortgage  and  became  and  addi- 
tional security  for  the  payment  of  the  first  mortgage  bonds, 
and  it  also  held  that  releases  of  certain  water  rights,  made 
from  time  to  time  by  the  trustee,  were  fraudulently  made, 
and  it  canceled  the  same  and  decreed  that  they  should  remain 
as  a  portion  of  the  mortgage  security. 

Before  final  decree  was  entered,  the  .court,  over  the  objec- 
tion of  the  Kansas  Loan  and  Trust  Company  and  probably 
some  other  parties,  consolidated  this  action  with  another 
action  theretofore  brought  in  the  same  court  by  the  Kansas 
Loan  and  Trust  Company  against  the  Lamar  Canal  Com- 
pany and  others  for  the  foreclosure  of  the  third  deed  of  trust 
Others  of  the  plaintiffs  in  error  objected  to  the  jurisdiction 
of  the  court  to  enter  a  decree  of  foreclosure  ;  and  those  who 
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were  owners  of  bonds  also  objected  to  that  portion  of  the 
decree  which  made  the  certificates  issued  by  the  receiver  ap- 
pointed in  the  present  action  a  lien  prior  to  that  of  the  first 
mortgage  bonds. 

We  are  inclined  to  the  view  that  the'conrt  should  not  have 
ordered  a  consolidation  of  the  actions,  but  for  several  reasons 
the  ruling  wa3  not  prejudicial.  Nothing  further  was  done 
in  the  former  action  after  the  consolidation.  The  only  party 
objecting  to  it  was  the  Kansas  Loan  and  Trust  Company. 
But  the  record  abundantly  shows  that  its  presence  here  is 
not  essential  to  the  validity  of  the  proceedings ;  for  not  only 
was  it  a  faithless  trustee,  but  before  final  decree  was  entered 
its  beneficiaries  were  present  in  court  and  in  sufficient  num- 
bers agreed  to  the  foreclosure  of  the  trust  deed,  and  also  to 
the  consolidation  of  the  actions.  There  is  no  person  present 
before  this  court  who  is  entitled  to  be  heard  in  its,  or  his,  ob- 
jection to  the  or4er  of  consolidation. 

The'  coart  was  right,  also,  in  decreeing  that  the  subse- 
quently acquired  lands  came  within  the  provisions  of  the 
first  mortgage,  though  the  Irrigation  Company  insists  that 
they  come  within  its  mortgage,  known  as  the  second  one  in 
order,  free  of  the  prior  lien.  The  facts  are  that  the  stock- 
holders of  the  original  Land  Company  becoming  satisfied 
that  their  investments  could  not  be  made  profitable  without 
buying  additional  lands,  one  of  them  who  held  a  large  amount 
of  stock  surrendered  a  portion  of  it  to  the  Kansas  Loan  and 
Trust  Company,  trustee  under  the  first  mortgage,  which,  it  is 
claimed,  purchased  this  land,  and  took  title  to  the  same  in 
the  Lmd  Company.  It  is  now  insisted  by  the  Irrigation 
Company  that,  inasmuch  as  the  Land  Company  did  not  ad- 
vance the  money  for  this  land,  its  title  thereto  is  not  good. 
Just  what  benefit  the  Irrigation  Company  can  get  from  this 
contention,  we  are  at  a  loss  to  conceive.  Certainly,  it  did 
not  advance  the  money,  and  was  not  even  in  existence  until 
about  a  year  after  the  land  was  purchased.     Mr.  Bent,  the 
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stockholder  of  the  original  company  who  snrrendered  his 
stock,  from  the  proceeds  of  which  the  land  was  purchased, 
has  not  assigned  his  claim,  if  any  he  has,  as  the  equitable 
owner,  and  is  not  here  complaining  of  the  roling  of  the 
conrt,  and  no  one  else  is  entitled  to  be  heard. 

The  provision  in  the  trust  deed  for  releasing  water  rights 
was  not  observed.  Certainly,  no  sales  were  made,  but  it  is 
claimed  that  from  time  to  time  money,  some  of  which  went 
for  the  payment  of  interest  on  the  first  mortgage  bonds,  was 
advanced  by  the  Kansas  Loan  and  Trust  Company,  which,  in 
turn,  received  it  from  the  Irrigation  Company  or  the  Canal 
Company,  probably  the  former,  and  that  subsequently  re- 
leases of  water  rights  by  the  trustee  or  Land  Company  were 
made  to  the  Irrigation  Company,  as  an  equivalent  in  value 
to  the  amount  of,  or  as  consideration  for,  the  advances.  Bat 
if  these  companies  did  advance  the  money  (about  which 
there  is  much  uncertainty)  they  being  in  possession  of  the 
property  originally  included  within  the  first  mortgage  and 
getting  its  rents  and  profits,  and  holding,  as  they  did.  the 
lands  subject  to  the  provisions  of  the  first  mortgage,  we  must 
presume,  in  the  absence  of  any  contrary  showing,  which  is 
lacking,  that  it  was  done  for  their  own  protection.  It  is  al- 
together clear  that  at  the  time  the  releases  were  executed,  no 
money  passed  either  to  the  trustee  or  to  the  original  mort- 
gagor or  to,  or  for  thb  benefit  of,  the  beneficiaries  under  the 
first  trust  deed ;  at  all  events,  since  releases  could  not  be 
made  except  in  strict  conformity  with  the  terms  of  the  mort- 
gage, and  the  evidence  failing  to  show  that  these  provisions 
were  observed,  we  have  no  hesitation  in  afSrming  the  ruling 
6t  the  district  court  by  which  these  releases  were  canceled. 

The  assignments  of  error  by  the  bondholders  upon  the 
ground  that  the  court  erred  in  not  subordinating  the  lien  of 
the  receiver's  certificates  to  the  lien  of  the  first  mortgage  is 
good  for  the  reasons  given  in  our  opinion  in  the  Belknap 
case,  supra. 
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It  follows  that  the  proyisionB  of  the  decree  relating  to  the 
sabseqnently  acquired  lands  and  the  canceling  of  the  releases 
of  water  rights  are  approved,  and  those  pertaining  to  the  re- 
ceiver's certificates  set  aside,  and  the  cause  is  remanded  with 
instructions  to  the  district  court  to  modify  its  decree  accord- 
ingly.   Parties  to  pay  their  own  costs  in  this  court. 

Modified  and  Remanded. 


[No.  4eos.] 

Thb  Psople  ex  Bbl.  Thb  Colobabo  Bab  Absooiation  y. 

Gboboe  Yabnuh. 

1 .  Attorhbt  and  Clibiit — Lboai*  Advicb — FSES. 

Where  a  party  called  twice  upon  an  attorney  at  law  at  the  at- 
torney's invitation  and  upon  other  busineee  than  that  connected  with 
the  legal  profession,  and  while  in  the  attorney's  office  casually  asked 
some  questions  relating  to  matters  of  law,  there  was  no  such  employ- 
ment or  asking  for  legal  advice  as  would  authorize  the  attorney  to 
charge  a  fee  therefor. 

2.  Attorneys  at  Law — Piormous  Bill— Blackmail — Disbabmknt. 

Where  an  attorney  at  law  made  a  fictitious  charge  for  legal  ser- 
vices against  an  officer  of  the  regular  army  and  rendered  a  bill  therefor 
itemized  as  follows:  "To  consultation  in  re  evading  pawnbrokers'  act, 
city  ordinances,  state  laws,  etc.  In  loaning  money  on  pledgee, 
criminal  liability  under  state  laws  for  acts  done  on  U.  S.  reservation," 
the  wording  of  the  bill  clearly  indicates  a  purpose  upon  the  part  of  the 
attorney,  unless  his  bill  was  paid,  to  make  an  accusation  against  the 
officer  or  to  disclose  the  fact  that  he  had  been  engaged  in  questionable 
practices  in  violating  or  attempting  to  evade  the  laws  of  the  state, 
which  were  of  a  character  that  would  have  tended  to  lower  him  in  the 
estimation  of  his  brother  officers,  friends  and  the  public,  and  consti- 
tutes blackmail  as  defined  in  section  1304  Mills  Ann.  Stats.  For  such 
conduct  the  attorney  will  be  disbarred. 

Original  Proceedings  in  Disbarment 

* 

Mr.  D.  M.  Campbell  attorney  general,  Mr.  Calvin  E. 
Beed  assistant  attorney  general,  Mr.  Edwabd  L.  Johnson 
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and  Mr.  John  D.  Fleming  for  petitioner. 

Mr.  Balph  E.  Stevens  for  respondent. 

Per  Curiam. — The  charge  in  this  case  is  that  respondent 
attempted  to  blackmail  P.  D.  Lochridge,  a  lieutenant  in  the 
regular  army.  The  averments  on  which  this  charge  is  based 
are,  in  substance,  that  respondent  made  a  false  and  fictitious 
claim  against  Mr.  Lochridge  for  alleged  professional  services 
rendered,  and  in  order  to  extort  payment,  sent  him  a  bill 
therefor  so  worded  that  it  conveyed  a  covert  threat  that 
unless  paid,  Lochridge  would  be  disgraced  in  the  estimation 
of  his  brother  officers,  friends,  and  the  public,  by  an  expos- 
ure of  conduct  on  his  part  discreditable  to  him  as  an  officer 
and  a  gentleman,  of  which  he  was  entirely  innocent,  and 
which  was  wholly  the  invention  of  respondent.  The  defense 
of  respondent  is,  that  Lochridge  employed  him  in  his  pro- 
fessional  capacity;  that  he  rendered  the  services  mentioned 
in  the  bill  sent,  and  that  it  was  not  intended  thereby  to 
convey  any  threat,  covert  or  otherwise,  that  unless  paid  the 
business  in  which  Lochridge  was  engaged  and  in  relation  to 
which  the  items  of  the  bill  referred,  would  be  exposed.  On 
the  issues  thus  made  evidence  has  been  taken  and  submitted 
for  our  consideration,  to  determine  the  facts. 

The  vital  question  of  fact  in  issue  is,  whether  or  not  Mr. 
Lochridge  employed  respondent  in  his  professional  capacity 
to  advise  him  with  respect  to  the  matters  mentioned  in  the 
itemized  bill  rendered.  Relating  to  this  subject  direct,  there 
is  no  testimony,  except  that  of  Lieutenant  Lochridge  and 
the  respondent.  How  they  came  to  meet  is  important  in 
some  respects,  and  we  notice  the  evidence  bearing  on  that 
question  briefly.  It  appears  that  Mr.  Lochridge  called  on 
respondent  in  response  to  an  invitation  from  the  latter  to 
examine  certain  diamonds,  which  had  been  offered  as  collat- 
eral security  for  a  loan.    The  parties  could  not  agree,  and 
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nothing  was  effected.     It  is  stated  by  Lieutenant  Lochridge 
that  he  expressly  informed  respondent  at  this  interview  that 
he  wonld  not  make  a  loan,  but  would  buy  the  stones  if  they 
could  be  purchased  at  a  reasonable  fi^^ure.    Respondent  says 
that  the  offer  made  by  Lieutenant  Lochridge  was  to  loan, 
but  that  the  amount  he  offered  was  not  satisfactory.    About 
a  week  later  a  second  interview  took  place  between  them, 
which  was  brought  about  by  a  postal  from  respondent  to  Mr. 
Lochridge,  stating  that  he  had  concluded  to  add  another 
stone.    No  arrangement  was  effected  between  the  parties  at 
this  interview.    The  parties  do  not  agree  as  to  whether  the 
offer  made  by  Mr.  Lochridge  at  this  time  was  to  purchase 
the  diamonds  or  make  a  loan  on  them;  but  this  we  deem 
immaterial.     It  was  at  this  interview,  according  to  the  testi- 
mony of  respondent,  that  he  rendered  the  services  mentioned 
in  the  bill  which  he  later  sent  to  Mr.  Lochridge.     The  testi- 
mony of  the  latter  is,  that  he  rendered  no  such  services,  and 
that  he  never  asked  him  for  any  advise  whatever.     On  this 
subject  the  testimony  of  respondent  is  in  substance,  that 
after  they  failed  to  agree  regarding  the  amount  of  the  loan, 
the  diamonds  were  put  away,  and  Mr.  Lochridge  then  asked 
respondent  if  an  army  officer  could  be  prosecuted  in  state 
courts  for  violation  of  a  state  law,  and  also  whether  he  could 
be  prosecuted  for  an  act  done  on  the  reservation;  that  he 
then  answered  those  questions,  but  stated  that  he  did  not 
care  to  advise  positively,  regarding  the  latter  matter,  without 
a  further  examination,  as  there  might  be  some  federal  statute 
on  the  subject;  that  he  would  look  this  matter  up  and  let 
him  know  later,  to  which  Mr.  Lochridge  simply  said  "Yes"; 
that  Mr.  Lochridge  then  referred  to  the  pawnbrokers'  act, 
and  upon  being  shown  a  copy,  asked  questions  respecting 
the  law  in  detail,  which  respondent  went  through  carefully, 
explaining  it  to  him  fully;  that  some  other  questions  were 
asked  by  Lochridge,  regarding  the  effect  of  a  bill  of  sale, 
whert*  chnt*els,  the  possessiou  of  which  could  be  delivered, 
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had  been  pledged  for  a  loan,  all  of  which  were  answered. 

The  last  interview  between  these  parties  occurred  a  few 
days  later,  which,  according  to  the  evidence  of  respondent, 
is  that  Mr.  Lochridge  called  at  his  office,  and  he  commenced 
to  tell  him  that  he  had  looked  up  the  other  questions,  when 
Lochridge  interrupted  him,  saying  he  would  see  him  again, 
and  went  out. 

The  entry  on  respondent's  book  of  the  charge  against 
Lochridge,  so  he  says,  was  made  about  the  18th  day  of 
January,  1898,  and  after  the  last  interview.  It  is  itemized 
substantially  as  it  appears  upon  the  bill  rendered.  This  bill, 
omitting  the  heading,  reads  as  follows: 

'*To  consultation  in  re  evading  pawnbrokers'  act — city  or« 
dinances — state  laws,  etc.  In  loaning  money  on  pledges, 
criminal  liability  under  state  laws  for  acts  done  on  U.  S. 
Reservation — right  of  party  to  redeem  goods  on  which  loan 
is  made  when  bill  of  sale  is  given — passing  on  and  sufficiency 
of  forms— $100.00." 

The  entry  on  respondent's  book  is  at  page  148.  This  book, 
he  says,  contains  all  the  accounts  with  his  clients  for  busi- 
ness transacted  at  his  office.  Pages  145  and  146  are  missing 
from  this  book.  Respondent  says  that  he  does  not  know 
when  or  by  whom  the  leaf  containing  those  pages  was  torn 
out.  With  one  or  two  exceptions  the  entries  on  this  book 
are  very  brief  in  their  nature,  and  but  very  few  of  them 
seem  to  have  any  relation  to  what  may  be  termed  legal 
business. 

The  evidence  of  R.  J.  Forhan,  a  dentist,  has  been  taken  on 
behalf  of  respondent.  The  object  of  this  testimony,  we 
should  judge,  is  to  establish  the  fact  that  Lieutenant  Loch- 
ridge was,  in  fact,  engaged  in  the  loaning  of  money  on 
diamonds  at  a  high  rate  of  interest.  We  do  not  believe  it  is 
necessary  to  determine  whether  this  contention  on  the  part 
of  respondent  is  true  or  not.  It  seems  that  some  time  prior 
to  tbe  meeting  between  respondent  and  Mr.  Lochridge,  the 
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latter  had  a  bnsiness  transactioa  with  Dr.  Forhan,  which  the 
doctor  claims  was  a  loan  on  a  watch  and  diamond,  while  the 
testimony  of  Lieutenant  Lochridge  is  that  he  purchased 
them.  Shortly  after  the  second  interview  between  respond- 
ent and  Mr.  Lochridge,  Dr.  Forhan,  according  to  his  testi- 
mony, endeavored  to  negotiate  a  loan  with  Mr.  Lochridge 
on  the  same  diamonds.  A  misunderstanding  appears  to 
have  arisen  between  the  doctor  and  Mr.  Lochridge  about 
this  time.  It  did  not  occur,  nor  was  there  any  controversy 
regarding  the  character  of  their  first  transaction,  or  any  dis- 
pute relating  to  it,  until  after  the  second  interview  between 
the  respondent  and  Mr.  Lochridge.  According  to  the  testi- 
mony of  the  doctor,  the  trouble  was  caused  by  the  claim  of 
Mr.  Lochridge  that  the  amount  advanced  on  the  watch  and 
diamond — whether  sale  or  loan — was  more  than  they  were 
worth,  or  that  he,  the  witness,  did  not  intend  to  redeem 
them.  The  doctor  and  Mr.  Lochridge  finally  settled  this 
matter.  The  doctor  produced  a  book,  which  he  claimed  con- 
tained a  record  of  his  diamond  transactions,  and  of  the  par- 
ticular diamond  upon  which  he  claims  to  have  negotiated  a 
loan  with  Mr.  Lochridge.  It  also  purports  to  contain  a 
record  of  the  diamonds  which  respondent  had  in  his  posses- 
sion at  the  first  two  interviews  he  had  with  Mr.  Lochridge, 
and  upon  which,  according  to  the  claim  of  the  doctor,  he 
tried  to  negotiate  a  second  loan.  A  portion  of  the  bottom 
of  the  respective  pages^  containing  a  record  of  transactions 
connected  with  these  diamonds  has  been  cut  out;  the  lower 
portion  of  other  pages  in  this  same  book  which  contain  a 
record  of  similar  transactions,  has  also  been  removed.  His 
explanation  of  this  mutilation  is,  that  in  measuring  teeth 
for  crowns  he  does  so  with  a  string,  which  he  afterwards 
lays  upon  a  card,  or,  as  in  this  instance,  upon  a  note  book, 
which  he  cuts  to  correspond  with  the  measure  taken.  On 
some,  not  so  mutilated,  there  appears,  following  the  incep- 
tion of  the  record  of  the  transaction,  an  entry  to  the  effect 
Vol.  28-17. 
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that  the  jewels  referred  to  on  the  page  have  been  sold. 

It  appears  that  under  military  regulations,  officers  in  the 
regular  army  are  taught  the  law  relative  to  their  liability  to 
prosecution  in  state  courts,  and  the  jurisdiction  of  military 
and  civil  courts  over  United  States  military  reservations. 

Does  this  evidence  establish  the  existence  of  the  relation 
of  attorney  and  client  between  respondent  and  Mr.  Loch* 
ridge?  On  such  evidence  no  court  or  jury  would  say  that  it 
did,  if  respondent  were  attempting  to  enforce  collection  of 
Ills  bill  in  a  suit  at  law.  The  purpose  of  the  lieutenant  in 
calling  on  respondent  at  the  first  and  second  interviews  was 
not  to  obtain  advice  from  the  latter,  or  employ  him  in  the 
capacity  of  an  attorney.  He  came  there  at  his  solicitation, 
for  an  entirely  different  purpose.  When  they  failed  to  agree 
regarding  this  matter,  a  conversation  of  a  general  nature 
seems  to  have  occurred  between  them.  Take  the  testimony 
of  respondent  only,  and  it  appears  that  if  Lieutenant  Loch* 
ridge  did  interrogate  respondent  regarding  the  matters  men- 
tioned in  the  bill,  it  was  only  in  a  casual  way;  nothing  had 
occurred  which  would  indicate  to  respondent  that  it  was  the 
intention  of  Mr.  Lochridge  to  ask  him  for  legal  advice,  which 
would  impose  upon  him  the  obligation  to  pay  therefor,  fur- 
ther than  the  mere  fact  that  he  asked  the  questions  which 
respondent  claims  he  did.  If  he  had  intended  to  employ  re* 
spondent  in  his  professional  capacity  with  respect  to  the 
items  charged  in  the  bill,  he  would  certainly  have  indicated 
in  some  way  his  intention  to  that  effect.  They  were  strang- 
ers; respondent  was  trying  to  negotiate  a  loan.  It  is  im- 
probable that  Lochridge  would  seek  advice  from  one  who 
was  so  interested  in  the  questions  regarding  which  it  is 
claimed  he  sought  information.  A  careful  reading  of  the 
evidence  of  respondent  clearly  indicates  to  our  mind  that 
whatever  questions  the  lieutenant  may  have  asked  him  were 
in  the  way  of  a  general  conversation,  and  that  in  the  circum- 
stances detailed,  he  understood  that  he  was  not  giving  advice 
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which  the  lieutenaut  expected  to  pay  for.     As  farther  proof 
of  this  fact,  we  have  the  book  of  respondent  from  which  a 
leaf  is  missing,  the  absence  of  which  is  not  satisfactorily  ac- 
counted for.    The  record  which  he  makes  in  this  book  of 
this  transaction  is  so  different  from  nearly  all  others  there 
recorded,  that  it  carries  upon  its  face  the  stamp  of  untruth 
Again  as  to  some  of  the  matters  mentioned  in  the  bill,  the 
lieutenant  was  doubtless  as  fully  informed  as  respondent.  At 
the  time  of  the  second  interview  between  respondent  and 
Mr.  Lochridge,  it  appears  that  no  dispute  of  any  kind  or 
character  had  arisen  between  Mr.  Lochridge  and  Dr.  Forhan; 
so  that  no  reason  is  disclosed  from  the  testimony  why  Mr. 
Lochridge  would  want  any  advice  touching  a  transaction  re- 
garding which  there  was  no  controversy,  and  the  theory  upon 
which  this  testimony  was  introduced  is  not  sustained.    Mr. 
liochridge  had  effected  no  arrangement  with  respondent,  be* 
cause  they  were  unable  to  agree  upon  the  amount  of  money 
which  the  latter  claimed  he  must  have  for  the  diamonds  in 
his  possession.    He  had  expressed  no  fear  of  making  a  loan 
instead  of  a  purchase  because  thereby  he  might  be  violating 
the  laws  of  the  state;  so  that  taking  the  testimony  independ- 
eut  of  what  Mr.  Lochridge  himself  says,  it  is  apparent  that 
he  had  no  reason  or  motive  for  inquiring  about  the  pawn- 
brokers' Bcif  or  whether  he  could  be  prosecuted  under  such 
laws  for  an  act  done  on  the  reservation.     The  testimony  of 
Dr.  Forhan  does  not  impress  us  as  being  entitled  to  much 
weight.    The  mutilation  of  his  book  is  not  satisfactorily  ex- 
plained, and  leaves  the  impression  that  portions  of  it  have 
been  removed  for  the  express  purpose  of  suppressing  some- 
thing which  may  have  been  material  in  tending  to  disprove 
the  facts  upon  which  respondent  relies  as  a  defense  to  this 
proceeding.  It  may  be  true  that  the  measures  for  gold  crowns 
to  teeth  are  taken  in  the  manner  which  this  witness  indi- 
cates, but  it  is  highly  improbable  that  in  doing  so  he  would 
mutilate  records  of  business  transactions, 
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The  bill  rendered  by  respondent  shows  upon  its  face  thai 
the  charge  made  was  not  in  good  faith.  If,  us  contended  by 
respondent,  he  rendered  the  services  claimed,  he  would  not 
have  deemed  it  necessary  to  have  itemized  the  bill  in  the 
manner  he  did,  even  if  his  alleged  client  had  been  attempt 
ing  to  ascertain  how  the  laws  of  this  state  might  be  evaded 
An  attorney,  in  rendering  a  bill,  if  the  transaction  was  bona 
HdCy  would  not  have  found  it  necessary  to  remind  his  clieni 
that  he  had  been  engaged  in  qaestionable  transactions,  or 
was  seeking  in  some  way  to  violate  the  criminal  statutes  of 
the  state,  without  incurring  any  liability  therefor.  Further, 
if  respondent  had  rendered  the  services  claimed  at  the  in- 
stance of  Mr.  Lochridge,  and  at  his  request,  in  the  usual 
course  of  business,  he  would  have  made  a  charge  commen- 
surate with  such  services,  instead  of  the  exorbitant  one  that 
he  did.  We  are  convinced  from  the  testimony,  taken  as  a 
whole,  that  respondent  never  rendered  any  services  what- 
ever, for  which  he  could  legally  make  a  claim  against  Mr. 
Lochridge,  or  which,  as  an  attorney,  under  the  most  liberal 
constraction  given  the  testimony,  he  ever  understood  im- 
posed any  obligation  on  Mr.  Lochridge  to  pay  for. 

The  only  remaining  question  is,  whether  or  not  the  testi- 
mony and  the  facts  as  found  warrant  the  conclusion  that 
respondent  has  been  guilty  of  the  crime  of  blackmail,  for 
that  is  the  gravamen  of  the  charge  made  against  him.  The 
claim  of  respondent  being  wholly  fictitious  and  without  an^ 
foundation,  the  wording  of  the  bill  rendered,  clearly  indicates 
a  purpose  upon  his  part,  unless  his  bill  was  paid,  to  have 
made  an  accusation  against  Lieutenant  Lochridge,  or  to  dis- 
close the  fact  that  he  had  been  engaged  in  questionable 
practices  in  violating  the  laws  of  this  state,  or  in  attempting 
to  evade  them,  which  were  of  a  character  that  certainly 
would  have  tended  to  lower  him  in  the  estimation  of  hie 
brother  officers,  friends  and  the  public^  This  was  clearly 
the  idea  which  the  wording  of  the  bill  was  inteqded  to  coq- 
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v^y,  and  upon  whioh  respondent  relied  to  extort  payment  of 
his  fictitious  and  preposterous  charge.  This  constitutes 
blackmail,  as  defined  by  the  section  of  our  criminal  code  on 
that  subject,  which  reads: 

"If  any  person  shall  knowingly  send  or  deliver  any  *  *  * 
writing  threatening  to  accuse  another  of  a  crime  or  misde- 
meanor, or  to  expose  or  publish  any  of  his  infirmities  or  fail- 
ings, with  intent  to  extort  money  *  *  ♦  such  person  so 
offending  shall,  oq  conviction,  be  fined  in  a  sum  not  exceed- 
ing five  hundred  dollars,  and  imprisonment  not  exceeding 
six  months."    1  Mills  Ann.  St.,  sec.  1304. 

Such  conduct  on  the  part  of  an  attorney,  in  attempting 
to  take  advantage  of  his  position  at  the  bar,  and  who,  under 
the  guise  of  having  rendered  professional  services,  seeks  to 
extort  money  from  another  in  this  way,  is  reprehensible  in 
the  extreme.  It  involves  moral  turpitude  in  that  degree  and 
of  that  character  that  any  person  guilty  of  such  conduct 
should  not  be  entitled  to  hold  a  certificate  which  authorizes 
him  to  practice  as  an  attorney  and  counsellor  at  law  in  this 
state.  It  is  ordered  that  the  name  of  respondent  be  stricken 
from  the  roll  of  attorneys. 


[No.  4829.] 

McjBTO,  Administbatob  v.  Kino  et  al. 

Appsllatb  pRACnoB— JuBiBDicnoN  OF  Supreme  Court — Frbshoi^d. 

An  action  to  cancel  an  alleged  fraudulent  release  of  a  trust  deed 
and  to  have  the  trust  deed  declared  a  lien  upon  the  property  superior 
to  the  title  of  defendants,-  who  held  under  warranty  deeds  from  the 
grantor  in  the  trust  deed  executed  after  the  release  deed  was  executed, 
where  no  question  is  raised  as  to  the  sufficiency  of  the  warranty  deeds 
as  between  the  grantor  and  grantee  or  as  to  whether  or  not  a  fee  was 
thereby  conveyed,  does  not  involve  a  freehold  so  as  to  give  the  supreme 
tx>urt  jurisdiction  on  that  ground  to  review  the  case. 

On  Removal  from  Court  of  Appeals, 
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Mr.  Dak  B.  Caret  for  appellant 

Mr.  O.  O.  Hb88  for  appellees. 

Per  Curiam. — Upon  the  application  of  the  appellees,  made 
ander  the  statute  (Ses.  Laws  1899, 172),  the  court  of  appeals 
transferred  this  cause  to  the  supreme  court  upon  the  ground 
that  final  jurisdiction  was  vested  in  this  tribunal.  The  par- 
ticular  ground  upon  which  the  application  was  based  is  that 
a  freehold  is  involved.  The  appellant  now  moves  to  remand 
the  cause  to  the  court  of  appeals  because  a  freehold  is  not 
involved  and  no  other  element  is  present  that  confers  jur- 
diction. 

The  record  shows  that  appellant,  as  plaintiff  in  the  district 
court,  brought  the  action  for  the  purpose  of  having  canceled 
an  alleged  fraudulent  release  of  a  trust  deed  in  which  he  was 
the  beneficiary,  and  asked  to  have  the  trust  deed  thus  fraud- 
ulently released  declared  to  be  a  lien  upon  the  property  in 
question  superior  to  the  title  held  by  two  of  the  defendants 
under  warranty  deeds  executed  by  the  original  trustor  to 
them  after  the  release  deeds  were  executed.  The  court  be* 
low  decided  against  plaintiff  and  dismissed  the  action. 

No  question  is  raised  as  to  the  sufficiency  or  legal  effect, 
of  the  warranty  deeds,  as  between  the  grantor  and  grantees, 
or  as  to  whether  or  not  a  fee  was  thereby  conveyed.  The 
only  question  raised  and  determined  was  whether  the  prop- 
erty was  conveyed  subject  to,  or  free  from,  the  lien  of  the 
trust  deed. 

In  numerous  decisions  of  this  court  construing  the  act 
conferring  appellate  jurisdiction,  and  also  in  decisions  of  the 
supreme  court  of  Illinois  under  a  similar  act,  it  has  been 
held  that  a  freehold  is  not  involved  unless  the  judgment 
necessarily  takes  from  one,  and  gives  to  the  other,  party  to 
the  action  a  freehold  title.  In  other  decisions  language  is 
used  to  the  effect  that  a  freehold  is  involved  when  the  issues 
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joined  neceasarily  require  the  trial  of  title  to  real  estate. 
No  statement  of  the  rule  in  general  terms  will  fit  every  case 
that  arises,  but  under  no  decision  made  by  this  court  can  it 
be  said  that  a  freehold  is  involved  in  this  action.  Certainly, 
the  judgment  did  not  take  from  the  plaintiff,  and  give  to  the 
defendants,  a  freehold.  It  was  to  the  effect  merely  that  the 
trust  deed  under  which  he  claims  does  not  constitute  a  lien 
superior  to  defendant's  title.  In  effect,  it  amounted  to  noth- 
ing  more  than  a  ranking  of  liens  upon  real  estate.  The  con- 
troversy does  not  involve  a  freehold.  Scheeran  v.  Stramann, 
24  Colo.  Ill;  Cravens  v.  Lee^  24  Colo.  226. 

The  motion  is  granted,  and  the  cause  remanded  to  the 
court  of  appeals. 

Remanded. 


[No.  4842] 

In  be  Senate  Bill  No.  27,  to  Regulate  the  Patmbnt  op 
Wages  in  Lawful  Monet  of  the  United  States. 

COKBTTTUTIOITAL  LiAW— QUBBTION  FROM  SXNATB. 

A  bill  requiring  corporations  to  pay  their  employees  semi-monthly 
in  lawful  money  of  the  United  States,  prohibiting  contracts  in  violation 
thereof  and  providing  i)enaltiee  for  its  violation  involves  private  rights 
and  a  question  from  the  senate  as  to  the  constitutionality  of  such  bill 
does  not  invoke  the  jurisdiction  of  the  supreme  court  so  as  to  require 
an  opinion  thereon  under  section  3,  article  6  of  the  constitution. 

Original  Proceeding, 

Questions  from  the  Senate. 

Mr.  A.  W.  Abbington,  Mr.  John  Mubpht    aud    Mr. 
Ohables  E.  Gast  for  the  constitutionality  of  the  bill. 

Mr.  WiLLABD  Tellbb  and  Mr.  Calvin  E.  Reed  against 
the  constitutionality  of  the  bill. 
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Mr.  Ohables  O.  Post?  Attorney  General  and  Mr.  Gaesab 
A.  RoBEBTS  assistant  attorney  general  amici  curice. 

Per  Curiam— Under  the  provisions  of  section  3  of  article 
6  of  the  constitation,  the  senate  of  the  thirteenth  general 
assembly,  now  in  session,  has  asked  the  conrt  for  its  opinion 
as  to  the  constitutionality  of  Senate  Bill  No.  27,  as  amended, 
which  is  a  bill  for  "An  act  providing  for  the  regulation  of 
the  payment  of  wages,  in  lawful  money  of  the  United  States, 
and  providing  a  penalty  for  the  violation  thereof." 

For  the  purposes  of  the  opinion,  it  is  sufficiently  exact 
to  say  that  the  general  object  of  the  bill  is  to  require  all 
private  corporations  doing  business  within  this  state,  except 
railroad  corporations  and  corporations  exclusively  operating 
ditches,  canals  or  reservoirs,  to  pay  to  their  employees  the 
wages  earned  each  and  every  fifteen  days  in  lawful  money  of 
the  United  States,  payable  on  the  fifth  and  twentieth  of  each 
calendar  month  for  all  wages  earned  up  to  and  within  five 
days  of  such  payment.  Section  5  declares  that  any  contract 
or  agreement  made  between  any  corporation  and  any  parties 
in  its  employ,  whose  provisions  shall  be  in  violation,  evasion 
or  circumvention  of  the  act,  shall  be  unlawful  and  void.  In 
sections  2  and  7  penalties  are  prescribed  for  a  violation  of 
the  provisions  of  the  act,  and  attorneys'  fees  are  awarded  to 
the  successful  party  in  suits  brought  by  employees  to  collect 
their  wages  thereunder.  Section  8  provides  that  corporations 
hereafter  organized  for  pecuniary  profit,  except  railroad  com- 
panies, shall  be  deemed  to  have  incorporated  with  special 
reference  to  the  provisions  of  the  act,  and  the  obligation  to 
comply  with  its  provisions  shall  be  deemed  the  condition 
upon  which  the  incorporation  is  granted  by  the  state. 

Learned  counsel  have  appeared  in  support  of,  and  against, 
the  validity  of  the  proposed  act.  It  was  contended  by  conn* 
sel  who  challenged  the  constitutionality  of  the  measure,  and 
conceded  by  counsel  who  asserted  its  validity  that,  if  the 


1901.]  In  bb  Ssnai£  Bill  No.  27.  361 

court  adhered  to  its  established  practice  in  such  cases,  it 
must  decline  to  answer  the  questions  propounded  by  the 
honorable  senate.  During  the  session  of  the  twelfth  general 
assembly,  this  court  in  In  re  House  Bill  No.  99,  reported  in  26 
Colo.  140,  re-announced,  and  conformed  to,  the  general  prac* 
tice  prevailing  since  the  matter  was  first  considered,  and 
withheld  opinion  on  the  questions  submitted.  A  number  of 
cases  were  there  cited  to  the  same  point.  The  object  of  the 
bill  then  under  consideration  was  the  same  as  one  of  those 
embodied  in  the  present  one,  viz.,  to  secure  to  a  certain  class 
of  laborers  payment  of  wages  in  lawful  money  of  the  United 
States.  The  present  bill  goes  further,  and  also  makes  man- 
datory the  semi-monthly  payment  of  wages.  The  two  ob- 
jects are  the  same  in  kind  in  that  they  relate  solely  to 
private  rights  of  individuals  and  corporations;  and  it  has 
been  repeatedly  held  that,  in  these  ex  paWa  proceedings, 
such  considerations  do  not  invoke  the  jurisdiction  of  this 
court  under  the  section  of  the  constitution  which  requires 
the  supreme  court  to  '^give  its  opinion  upon  important  ques- 
tions upon  solemn  occasions." 

Again,  and  for  the  reasons  stated  in  In  re  House  Bill  No. 
99 y  suprOf  we  follow  the  established  practice  in  withholding 
our  opinion  upon  the  questions  contained  in  the  accompany- 
ing resolution. 
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[No.  4047.] 

Olbabt  y.  Skiffioh  bt  al. 

1.  MiinBB  AND  Mining— A DVEBSB  Suits — Limitation. 

Section  2332  U.  S.  Rev.  Stats,  providing  that  where  persons 
have  held  and  worked  mining  claims  for  a  period  equal  to  the  time 
prescribed  by  the  statute  of  limitations  for  mining  claims  of  the 
state  or  territory  where  the  same  may  be  situated,  evidence  of  such 
possession  and  working  shall  be  sufficient  to  establish  a  right  to  a 
patent,  in  the  absence  of  any  adverse  claim,  was  intended  to  make 
(evidence  of  such  possession  and  working  prima /aet€  sufficient  be- 
fore the  land  department  to  secure  patent,  but  the  provisions  of 
said  section  are  not  available  as  a  denfense  to  an  adverse  suit  by  a 
claimant  of  a  conflicting  location,  except  it  might  be  in  such  actions 
that  proof  of  such  possession  would  be  sufficient  upon  which  to  pre> 
sume  that  all  steps  necessary  to  effect  a  location  had  been  taken. 

2.  MiNss  AND  Mining— Tbrbpass. 

Where  a  lode  claim  was  discovered  without  the  lines  of  a  mill 
site,  but  its  boundaries  as  fixed  embraced  a  portion  of  the  mill  site 
claim,  the  action  of  the  lode  claimants  in  projecting  the  boundaries 
of  their  claim  so  as  to  include  part  of  the  mill  site  was  not  a  tres- 
pass so  as  to  come  within  the  rule  that  title  to  a  mining  claim  can- 
not be  initiated  by  a  trespass. 

3.  MiNBB  AND  Mining — Mill  Sites. 

A  mill  site  cannnot  be  located  and  patented  upon  mineral  land 
containing  valuable  mineral,  whether  such  mill  site  be  located  and 
patented  in  connection  with  a  lode  claim  or  whether  it  be  located 
by  a  person  not  owning  a  mine  in  connection  therewith. 

4.  Mines  anb  Mining — Mill  Sites— Adverse  Suit — Evidbncb. 

To  sustain  an  adverse  suit  against  an  applicant  for  patent  to 
a  mill  site  by  a  subsequent  locator  of  a  lode  claim  in  conflict  there- 
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with,  on  the  ground  that  the  land  is  mineral  and  not  subject  to 
location  for  mill  site,  the  lode  claimant  must  show  that  the  land 
contains  mineral  in  such  quantity  and  quality  as,  under  the  condi- 
tions existing  at  the  time  the  rights  of  the  mill  owner  attached, 
could  have  been  extracted  at  a  fair  mining  profit. 

&.    MivEB  AND  MnriKG — Mill  Sitbb—Dibtriot  Rulbb. 

Where  the  rules  adopted  by  a  mining  district  and  which  were 
approved  by  the  territorial  legislature  authorized  the  location  of 
mill  sites  without  regard  to  the  character  of  the  land  on  which 
such  sites  were  located,  such  rules  are  inconsistent  with  the  laws 
of  the  United  States  which  provide  that  mill  sites  can  only  be  lo- 
cated upon  non-mineral  lands,  and  so  far  as  such  inconsistency 
exists  the  rules  and  act  of  the  territorial  legislature  must  yield  to 
the  act  of  congress. 

6.  Mum  AND  Mnrnro— Adybbsb  Suits— iNSTRncnona. 

In  an  adverse  suit  by  a  lode  claimant  against  an  applicant  for 
patent  to  a  mill  site  where  the  answer  put  in  issue  all  the  acts 
necessary  to  constitute  a  valid  location  of  the  lode  claim,  and  where 
there  was  no  evidence  offered  by  plaintiff  to  show  that  his  location 
was  upon  unappropriated  mineral  lands,  the  court  should  have 
given  an  instruction  requested  by  defendant  to  the  effect  that  the 
location  of  a  mining  claim  must  be  upon  unappropriated  public 
domain  of  the  United  States,  and  in  the  absence  of  evidence  on  that 
point  the  plaintiff  could  not  recover. 

7.  Watkb  Riqhts— Appurtsnanoes. 

A  vested  right  to  the  use  of  water  for  milling  purposes  carries 
with  it  the  appurtenant  right  of  a  right  of  way  for  a  ditch  through 
which  to  divert  the  water  to  the  place  of  use,  but  it  does  not  carry 
with  it  as  an  appurtenance  a  right  to  the  land  on  which  the  mill  is 
constructed. 

Appeal  From  the  District  Court  of  (Hlpin  County. 

The  subject  matter  of  controversy  in  this  case  is  the  area  in 
conflict  between  the  Zara  lode  mining  claim  and  the  Arrighi 
mill  site.  Application  for  patent  having  been  made  for  the  latter 
the  owners  of  the  lode  claim  filed  an  adverse,  and  in  support 
thereof,  commenced  this  action  againt  the  applicant  for  patent 
on  the  mill  site.  The  judgment  below  was  in  favor  of  the  plain- 
tiffs.   The  defendant  appeals. 
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Mr.  J.  W.  WoTEN,  Mr.  Willaed  Teller  and  Merssre.  Mob- 
BISON  &  DeSoto  for  appellant. 

Mr.  J.  MoD.  Livesay  for  appellees. 
Mr.  Justice  Oabbert  delivered  the  opinion  of  the  court. 

One  of  the  defenses  interposed  as  a  special  plea  to  the  effect 
that  defendant  and  his  grantors  had  held  and  occupied  the  mill 
site  uninterruptedly  down  to  the  time  of  the  location  of  the  lode 
claim  for  a  period  equal  to  the  statute  of  limitations  of  this  state^ 
which  defense  was  based  on  the  provisions  of  section  2332,  of  the 
Revised  Statutes  of  the  United  States,  which  is  as  follows: 
'^Where  such  person  or  association,  they  and  their  grantors,  have 
held  and  worked  their  claims  for  a  period  equal  to  the  time  pre- 
scribed by  the  statute  of  limitations  for  mining  claims  of  the 
state  or  territory  where  the  same  may  be  situated,  evidence  of 
such  possession  and  working  of  the  claims  for  such  period  shall 
be.  sufficient  to  establish  a  right  to  a  patent  thereto  under  this 
chapter,  in  the  absence  of  any  adverse  claim : 

To  this  plea  a  demurrer  was  interposed  and  sustained.  The 
object  of  this  section  was  to  permit  a  party  applying  for  patent 
to  make  a  prima  facie  case  before  the  land  office  by  proving 
that  the  claim  upon  which  the  application  for  patent  was  made 
had  been  in  the  possession  of  himself  and  grantors  for  a  period 
equal  to  the  statute  of  limitations  of  the  jurisdiction  in  which 
the  claim  was  situated,  provided  no  adverse  claim  was  interposed. 
Tn  other  words — proof  of  possession  for  the  statutory  period  in 
the  absence  of  any  adverse  claim  was  to  be  taken  by  the  land 
department  as  equivalent  to  an  establishment  in  detail  of  all  the 
facts  necessary  to  constitute  a  valid  location.  The  statute,  there- 
fore, is  not  available  in  an  action  brought  in  support  of  an  ad- 
verse against  an  application  for  patent,  for  its  lan^age  neces- 
sarily implies  that  possession  in  the  applicant  for  the  statutory 
period  is  of  no  avail  as  against  an  adverse  claim  based  upon  a 
conflicting  location — McCowan  v.  McLay,  40  Pac.  Rep.,  602— ex- 
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cept  it  might  be  in  such  action  that  proof  of  such  possession 
would  be  sufficient  upon  which  to  presume  that  all  steps  neces- 
sary to  effect  a  location  of  the  claim  adverscd  had  been  taken. 
Harris  v.  Equator  M.  &  S.  Co.,  12  Mining  Reports,  178;  3  Mc- 
Crary,  14;  8  Fed.,  883. 

This  question,  however,  is  not  material.  If  it  be  necessary 
to  plead  the  statute  in  question,  in  order  to  take  advantage  of 
its  provisions,  defendant  was  not  prejudiced  by  the  action  of 
the  court  in  sustaining  the  demurrer,  for  the  reason  that  he  es- 
tablished (by  testimony  which  was  undisputed)  that  all  acts  nec- 
essary to  constitute  a  valid  location  of  his  mill  site  had  been  per- 
formed. 

A  plea  of  defendant  was  also  interposed  to  the  effect  that  the 
land  described  in  the  complaint  was  not,  at  the  time  it  was 
located  as  a  lode  claim,  subject  to  location,  for  the  reason  that 
it  was  then  actually  occupied  for  a  mining  purpose  by  the 
defendant.  On  motion  of  plaintiffs  this  plea  was  stricken  out. 
It  is  urged  by  counsel  for  defendant  that  title  to  a  mining  claim 
cannot  be  initiated  by  a  trespass.  The  lode  claim  was  discovered 
without  the  lines  of  the  mill  site;  its  boundaries  as  fixed  did 
embrace  a  portion  of  the  latter.  These  facts  appear  from  the 
pleadings.  In  such  circumstances  the  act  of  the  plaintiffs  in 
projecting  the  boundaries  of  their  claim  so  as  to  include  a  part 
of  the  mill  site  was  not  a  trespass,  and  the  motion  to  strike  was 
well  taken. 

The  mill  site  was  located  in  1860,  and  ever  since  that  date, 
down  to  the  time  of  the  location  of  the  lode  claim,  in  1895,  was 
in  the  uninterrupted  possession  of  the  defendant  and  his  grant- 
ors, who  had  erected  a  three  stamp  mill  thereon,  about  the  time 
of  the  location,  which  was  subsequently  enlarged  and  has  been 
operated  from  the  time  of  its  construction.  Over  $16,000  has 
been  expended  by  defendant  and  his  grantors  in  the  way  of  im- 
provements. The  jury  found  that  the  vein  of  the  lode  claim  in- 
tersecteij  the  mill  site.    There  is  no  question  that  a  vein  was  dis- 
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covered  on  the  lode  claim  upon  whidi  its  location  is  based^  and 
that  such  vein  carries  mineral  in  appreciable  quantities.  Tbo 
vein  in  question  appears  to  have  been  known  about  1884,  but 
no  ore  has  ever  been  shipped  therefrom,  nor  has  there  ever  beeii 
any  attempt  to  opperate  it  as  a  mine.  Its  values  are  shown  by 
assays  only,  which,  with  one  exception,  established  that  they  aro 
merely  nominal.  The  mill  site  is  not  located  in  connection  with 
any  mining  claim.  The  district  rules  in  force  in  the  Enterprise 
Mining  District,  in  which  the  property  in  controversy  is  situate, 
passed  in  1860-61,  provided  for  the  location  of  mill  sites,  and 
that  location  for  this  purpose  shall  be  valid  as  against  all  othev 
classes  of  claims.  The  mill  site  in  question  was  located  under 
these  rules,  and  in  compliance  with  their  provisions.  The  court 
instructed  the  jury,  in  substance,  that  it  is  sufficient  if  the  dis 
covery  shaft  discloses  a  vein  or  crevice  such  as  a  miner  would  bo 
willing  to  open  or  follow;  that  it  made  no  difference  what  th< 
size  or  value  of  such  vein  might  be;  that  non-mineral  land  onl} 
can  be  taken  for  mill  site  purposes ;  and  that  in  case  of  adverse 
suit  by  a  lode  mining  claim  against  a  mill  site,  the  latter  musi 
give  way  to  the  former,  provided  it  is  shown  that  the  vein  cros* 
ses  or  intersects  the  mill  site,  and  it  is  further  shown  that  the 
lode  claim  is  a  valid,  subsisting  location.  On  behalf  of  the 
defendant,  the  court  was  requested  to  direct  the  jury  that  a  lodf; 
claim,  under  the  terms  of  the  act  of  congress  authorizing  itf. 
location,  must  be  upon  a  valuable  mineral  deposit,  which  wax 
refused. 

On  this  record  counsel  for  defendant  contend:  (a)  Th]\t  m 
mill  site  of  the  class  under  consideration  need  not  necessarily  be 
located  upon  non-mineral  ground;  (b)  that  as  against  the  mill 
site,  the  ground  in  controversy  could  not  be  held  as  a  mining 
claim  unless  it  appears  that  it  contains  mineral  sufficient  in 
quantity  and  quality  to  justify  extraction;  (c)  that  under  the; 
district  rules  of  Enterprise  Mining  District,  defendant  has  a 
vested  right  to  the  mill  site. 
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(a)  For  the  location  of  mill  sites,  congress  has  provided  that 
non-mineral  ground,  not  contiguous  to  a  lode  claim,  and  used 
or  occupied  by  the  owner  of  such  claim  for  mining  or  milling 
purposes,  may  be  included  in  the  application  for  patent  to  his 
lode  claim,  and  patented  in  connection  therewith;  and  also,  that 
the  owner  of  a  quartz  mill  or  reduction  works  not  owning  a  mine 
in  connection  therewith,  may  obtain  patent  for  his  mill  site — 
section  2337,  Bev.  Stats.  TJ.  S.  Under  this  section  it  is  contend- 
ed  that  the  latter  class  of  mill  sites  may  be  patented  on  mineral 
land.  This  view  is  not  tenable.  The  object  of  the  law  is  to 
permit  title  to  land  to  be  acquired  for  mill  sites  located  on  min- 
eral lands,  which  do  not  contain  valuable  mineral  bearing  veins, 
or  mineral  deposits.  There  is  no  reason  for  a  distinction  on  ac- 
count of  the  character  of  use,  or  the  ownership  or  non-ownership 
of  a  mine  in  connection  with  a  mill  site.  The  land  department 
has  uniformly  held  that  a  mill  site  cannot  lawfully  be  located 
on  mineral  land,  containing  valuable  minerals,  without  any  at- 
tempt to  distinguish  between  the  two  classes — 1  Lindley,  sec. 
520. 

(6)  The  definition  of  a  vein,  as  given  by  the  trial  court,  is 
a  general  one  frequently  adopted  in  contests  between  conflict- 
ing lode  claims.  Like  all  general  rules,  it  must  be  reasonably 
applied,  for  cases  will  arise,  under  peculiar  facts,  which  create 
an  exception.  A  mill  site  is  a  mining  location;  but  the  land 
which  may  be  taken  for  that  purpose  is  of  a  special  character. 

• 

The  statute  contemplates  that  title  to  lands  for  mill  sites  may  be 
secured  which  are  prima  facie  mineral,  but  which,  in  fact,  are 
non-mineral;  so  the  question  presented  is,  what  is  the  test  by 
which  to  determine  whether  land  so  claimed  is  non-mineral  ov 
not,  when  a  contest  arises  between  a  mill  site  location  and  a  lode 
claim  subsequently  located.  Where  lands  designated  as  mineral 
have  been  claimed  and  located  as  agricultural,  it  has  been  held 
that  the  mere  presence  of  gold  in  placer  deposits,  or  the  exist- 
ence of  a  vein  within  the  limits  of  the  land  so  claimed,  would 
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not  impress  it  with  the  character  of  mineral  land.  V,  8.  v.  Reed, 
28  Fed.,  482;  4A  Yew  v.  Choate,  24  CaL,  562 ;  Alford  v:  Bamum, 
45  CaL,  482;  Etling  v.  Potter,  17  L.  D.,  424;  Cutting  v.  Rein- 
inghaua,  7  L.  D.  265 ;  Peirano  v.  Pendola,  10  L.  D.,  536. 

Contests  have  frequently  arisen  between  placer  and  subeequeni 
lode  locations  involving  the  question  of  whether  or  not  the  placer 
embraced  within  its  limits  "known,  lodes,*^  which,  under  the 
provisions  of  section  2333  Bev.  Stats.  IT.  S.,  are  excepted  from 
placer  patents.  In  such  cases  it  has  been  held  that  a  "known 
lode''  is  one  known  to  exist  at  the  time  of  application  for  patent^ 
and  to  contain  mineral  in  sucli  quantity  and  quality  as  to  justify 
expenditures  for  the  purpose  of  extracting  them.  Montana  Cen^ 
trai  Ry.  Co.  v,  Migeon,  68  Fed.,  811 ;  Iron  Silver  M.  Co.  v.  Mike 
and  Starr  G.  £  S.  M.  Co.,  143  U.  S.,  394;  12  Sup.  Ct  Rep.,  543; 
Brownfield  v.  Bier,  39  Pac.  Rep.,  461. 

In  many  other  cases  the  question  as  to  what  constitutes  mineral 
lands  as  between  the  different  classes  of  locations  which  may  be 
made  upon  lands  of  that  character,  has  been  presented  for  de- 
termination, either  before  the  courts  or  the  land  department,  and 
as  to  grants  previously  made,  the  holding  has  uniformly  been 
that  it  is  not  every  crevice  or  out-croppdng  on  the  surface  which 
suggests  the  possibility  of  mineral  that  can  be  adjudged  a 
'Tmown  vein"  or  lode,  within  the  meaning  of  the  statute,  but 
that  in  addition  to  this  fact,  it  must  appear  that  such  lands  em- 
brace veins  known  at  the  time  of  the  grant  thereof  to  be  suf 
ficiently  valuable  for  minerals  to  justify  expenditures  for  their 
extraction.  Iron  Silver,  etc,  Co.  v.  Mike  and  Starr,  etc.,  Co., 
suppra;  Dower  v.  Richards,  151  U.  S.,  658;  14  Sup.  Ct.  Rep., 
452;  Davis  v.  Weibhold,  139  U.  S.,  507;  11  Sup.  Ct.  Rep.,  628; 
Deffeback  v.  Eawke,  115  U.  S.,  392. 

These  decisions  are  based  upon  the  proposition  that  one  claim 
ing  land  as  a  mining  location  from  which  to  extract  minerals 
must  establish,  as  against  a  prior  location  of  another  class,  that 
the  ground  so  claimed  is  valuable  to  operate  as  a  mine,  and  un- 
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less  this  does  appear  as  a  fact,  he  will  not  be  permitted  to  take  it 
from  another  who  has  previously  located  it  in  good  faith  for  a 
different  purpose.  It  has  also  been  held,  when  this  question  was 
presented,  that  it  is  one  of  fact,  to  be  determined  by  the  jury 
before  the  nisi  prius  court — Iron  Silver,  etc.,  Co.  v.  Mike  and 
Starr,  etc.,  Co.,  suppra.  This  necessarily  follows  in  actions 
brought  in  support  of  an  adverse  claim  against  an  application  for 
patent  in  those  cases  where,  by  virtue  of  the  provisions  of  sec- 
tions 2325  and  2326  Rev.  Stats.  U.  S.,  an  adverse  is  the  remedy 
instead  of  a  protest,,  because  the  right  of  possession  of  the  con- 
testing parties  turns  upon  the  character  of  the  land  in  contro- 
versy. The  same  principle  and  reasons  which  have  been  applied 
in  determining  the  rights  of  rival  claimants  of  land  for  agri- 
cultural or  mining  purposes,  or  as  placer  or  lode  claims,  should 
control  and  determine  the  rights  of  contestants  to  the  same 
premises  when  one  claims  as  a  mill  site  and  the  other  as  a  sub- 
sequent lode  location.  It  is  a  well  known  fact  that  lands  desig- 
atcd  "mineral"  contain  precious  metals  in  small  quantities,  but 
not  sufficient  to  justify  the  expense  of  attempting  to  extract 
them.  It  is  not  to  such  lands  that  the  term  "  mineral,''  in  the 
sense  of  the  statute  relating  to  mill  sites,  is  applicable — Davis 
V.  WeU)bold,  supra.  Works  for  the  reduction  of  ores  arc  neces- 
sary; they  must  be  located  in  the  near  vicinity  of  mines.  Land 
for  such  purposes  may  be  utilized,  provided  it  is  non-mineral. 
When  that  question  is  raised  by  those  locating  a  lode  claim  em- 
bracing land  already  taken  as  a  mill  site,  and  upon  which  many 
thousands  of  dollars  have  been  expended  in  the  erection  of  mills, 
and  which  the  claimant  has  taken  up  in  good  faith,  the  test  must 
be,  does  such  land  contain  minerals  of  a  quantity  and  quality 
which  can  be  extracted  at  a  profit?  1  Lindley,  sec,  98.  If 
not,  they  are  valueless  for  the  extraction  of  minerals,  and 
therefore  non-mineral  in  their  character,  when  previously  claim- 
ed as  a  mill  site.  In  such  circumstances,  that  they  are  mineral 
Vol.  28-18 
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must  be  established  as  a  fact,  and  not  as  a  theory — Dughi  v 
Harkins,  2  L.  D.,  721.  To  permit  a  claimant,  under  the  guise 
of  locating  a  lode  claim,  to  take  from  another  land  already  utiliz- 
ed for  mill  site  purposes  which  contains  no  minerals  of  suffici- 
ent value  to  justify  extraction,  and  which  would  give  to  the  lode 
claimant  that  which  is  of  no  value  to  him,  except  as  he  may  con- 
vert it  into  a  means  to  extort  from  the  mill  site  owner  the  pay- 
ment of  money  to  prevent  the  loss  of  improvements  erected  in 
good  faith,  would  certainly  be  inequitable  and  unjust.  The 
clear  intent  of  congress  was  to  permit  the  acquisition  of  title  to 
land  for  mill  site  purposes  which  was  not  valuable  for  mines, 
and  the  statute  should  be  given  this  construction  when  it  results 
in  no  loss  to  a  subsequent  bona  fide  lode  claimant.  Any  nar* 
rower  construction  would  result  in  rendering  titles  to  nvill  sites 
previous  to  patent  insecure,  and  the  expenditure  of  money  there- 
on in  the  erection  of  reduction  works  hazardous  in  the  extreme, 
and  at  the  same  time  reserve  from  use  for  mill  site  purposes  land 
which  was  of  no  practical  value  for  any  other. 

In  the  circumstances  of  this  case  there  is  also  presented  for 
determination  this  further  proposition,  namely:  As  of  what 
date  must  the  mineral  character  of  the  mill  site  be  ascertained? 
When  the  validity  of  a  grant  depends  upon  certain  conditions, 
it  is  the  rule  that  such  conditions  are  those  existing  as  of  the  date 
the  grant  took  eflPect.  Davis  v.  Weibhold,  supra;  Mon  Central 
By,  Co.  V.  Migeon,  supra;  U.  8.  v.  Reed,  supra;  Brown-field  v. 
Bier,  supra. 

Under  the  rules  of  the  land  department,  where  the  application 
is  for  patent  for  a  mill  site  only,  as  in  this  instance,  there  must 
be  a  mill  or  reduction  works  on  such  premises.  Le  Neve  Mill 
Site,  9  L.  D.,  460;  1  Lindley,  sec,  524.  A  mill  site  claim- 
ant would  certainly  have  a  reasonable  time  after,  taking  the 
necessary  steps  to  legally  locate  his  claim,  within  which  to  com- 
mence the  erection  of  reduction  works  thereon.  If  not  com- 
menced within  a  reasonable  time,  then  his  rights  would  attach 
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as  against  other  claimants  from  the  time  he  did  begin  construc- 
tion of  such  works  in  good  faith  and  prosecuted  them  with 
reasonable  diligence.  Having  vested  and  continued,  the  char- 
acter of  the  land  must  be  determined  of  the  date  his  rights  at- 
tached. The  fact  that  such  lands  might  contain  mineral  deposits 
which  at  a  later  date,  by  reason  of  changed  conditions,  could  be 
mined  at  a  profit,  would  not  affect  his  rights.  (See  authorities 
last  above  cited).  The  rights  of  the  parties  were,  therefore, 
dependent  upon  the  questions  of  fact  presented  by  this  proposi- 
tion. Unless  the  premises  in  dispute  did,  in  fact,  contain  min- 
eral deposits  of  a  value  and  quantity  which,  under  the  conditions 
existing  at  the  time  when  the  rights  of  the  original  owners  of  the 
mill  site  premises  attached,  could  have  been  extracted  at  a  fair 
mining  profit,  they  were  non-mineral  in  character,  and  the  jury 
should  have  been  instructed  accordingly.  1  Lindley,  Sees.  94-98. 
(c)  The  district  rules  of  Enterprise  Mining  District,  passed 
in  1860-61,  provided  for  the  location  of  mill  sites  without  re- 
spect to  the  character  of  the  land  upon  which  they  might  be  loca- 
ed.  The  territorial  legislature,  in  1868,  declared  that  all  rights 
to  any  portion  of  the  public  domain  acquired  prior  to  the  seventh 
day  of  November,  1861,  should  be  determined  by  the  local  law 
of  the  district  in  which  such  tract  was  situate,  as  it  existed  on 
the  day  such  rights  were  acquired,  or  as  thereafter  may  have  exist- 
ed— Sec.  3609  Mills  Ann.  Stats.  When  congress  passed  the  pres- 
ent law  relating  to  mining  claims,  all  rights  to  such  lands  were 
recognized  to  the  extent  that  they  had  attached  or  been  acquired 
under  local  rules  or  customs  not  inconsistant  with  the  laws  of 
the  United  States— Sec.2319  Rev.  Stats.  U.  S.  The  same  act, 
as  already  noticed,  provided  that  mill  sites  could  only  be  legally 
located  upon  non-mineral  lands — Sec.  2337  Rev.  Stats.  U.  S. — 
hence,  the  rules  of  the  district  relating  to  the  location  of  mill 
sites  and  the  acts  of  the  territorial  legislature  must  yield  to  the 
act  of  congress,  in  so  far  as  they  relate  to  the  location  of  such 
sites  upon  mineral  lands,  for  in  this  particular,  they  were  incrr- 
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sistcnt  with  the  congressional  act. 

By  supplemental  brief  filed  on  the  part  of  appellant,  two  tut 
ther  propositions  are  advanced:  (1)  That  the  court  erred  ir 
refusing  to  instruct  the  jury  to  the  effect  that  the  location  of  a 
mining  claim  must  be  upon  the  unappropriated  public  domain 
of  the  United  States,  and  that  plaintiffs  having  failed  to  offer 
any  evidence  on  that  point,  they  are  not  entitled  to  a  verdict.  (2) 
The  court  erred  in  refusing  to  instruct  the  jury  that  if  it  ap- 
peared from  the  evidence  that  defendant  and  his  grantors  were  in 
the  actual  possession  of  the  mill  site  at  the  time  of  the  location 
of  the  Zara  lode,  claiming  to  own  the  same,  and  operating  the 
mill  by  using  water  from  the  creek  through  a  ditch  across  the 
mill  site  that  such  use  and  occupation  would  give  defendant  the 
better  right  to  the  premises  in  dispute. 

All  the  acts  necessary  to  constitute  a  valid  location  of  the  lode 
claim  were  put  in  issue  by  the  answer.  The  court  instructed 
the  jury,  in  substance,  that  a  location  of  a  mining  claim  must 
be  made  upon  unoccupied  public  domain,  but  as  there  was  no 
testimony  offered  on  the  part  of  plaintiffs  to  prove  that  their  loca- 
tion was  upon  unappropriated  mineral  lands,  the  court  should 
have  given  the  instruction  requested  by  defendant,  and  advised 
the  jury  that  in  the  absence  of  evidence  on  this  point,  the  plain- 
tiff could  not  recover. 

The  next  proposition  is  based  upon  the  theory  that  as  defend- 
ant had  established  a  vested  right  to  the  use  of  water  flowing  in 
the  creek  upon  which  his  mill  site  is  situate,  and  across  which 
a  ditch  is  constructed  for  the  poirpose  of  utilizing  such  water, 
he  was  entitled  to  hold  the  ground  in  controversy,  for  the  reason 
that  the  grant  of  the  water  carried  with  it  all  incidentals  neces- 
sary to  its  complete  enjoyment,  and  therefore,  the  land  upon 
which  the  mill  was  situate,  it  being  the  means  through  which 
such  water  is  beneficially  used. 

In  support  of  this  proposition,  sections  2339  and  2340  Rev. 
Stats.  U.  S.  are  relied  upon,  which  provide,  in  substance,  that 
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whenever  rights  to  the  use  of  water  for  mining  purposes  have 
vested,  and  are  recognized  by  the  local  customs,  laws  and  de- 
cisions of  the  courts,  the  owners  of  such  rights  shall  be  protected 
in  the  same,  and  the  right  of  way  for  the  construction  of  ditches' 
for  the  purpose  of  utilizing  such  water,  is  confirmed.  All  patents 
shall  be  subject  to  vested  water  rights  or  ditches  used  in  con- 
nection therewith. 

The  theory  of  counsel  for  defendant  is,  that  privileges  and 
appurtenances  properly  belonging  to  the  thing  granted  pass  with 
it,  and  therefore,  the  right  to  the  use  of  water  being  established 
sufficient  land  passed  with  that  right  upon  which  to  beneficially 
apply  the  water  so  appropriated.  It  is  true  that  the  grant  of  a 
particular  piece  of  property,  in  the  absence  of  any  limitation, 
carries  with  it  those  appurtenances  necessary  to  the  beneficial 
enjoyment  of  the  property  granted,  which  it  is  within  the  power 
of  the  grantor  to  convey.  An  appurtenance  is  that  which  belongs 
to  something  else  as  an  adjunct  or  appendage  of  such  moment 
that  the  thing  to  which  it  attaches  cannot  be  enjoyed  without  its 
use.  It  is  therefore  limited  to  that  which  is  necessary  to  the 
enjoyment  of  the  principle  thing  granted.  Nichols  v.  Luce,  24 
Pick.,  102.  The  appurtenance  which  could  pass  by  virtue  of  the 
grant  to  a  right  to  the  use  of  water  would  be  that  necessary  to  its 
utilization,  so  that  it  could  be  applied  to  the  purpose  for  which 
it  was  appropriated.  The  right  might  become  appurtenant  to 
that  in  connection  with  which  it  was  beneficiallv  used,  but  the 
latter  could  not  be  appurtenant  to  such  right.  It  might  as  well 
be  argued  that  because  a  vested  right  to  the  use  of  water  had  been 
acquired  for  irrigation  purposes,  that  there  attached  to  such  right 
as  an  appurtenance,  land  upon  which  to  apply  the  water,  as  to 
say,  as  in  this  instance,  there  passed  with  the  water  right  land 
in  connection  with  which  such  water  was  utilized.  The  appur- 
tenance attached  to  the  water  right  of  defendant  is  the  right  of 
way  for  the  ditch  through  which  the  water  is  diverted.  That  is 
not  in  controversy.    The  laws  of  the  United  States  protect  this 
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right.     If  plaintiffs  should  obtain  a  patent  to  the  lode  claim,  it 
would  be  subject  to  such  right. 

The  judgement  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial,  in  harmony  with  the  views  herein 
expressed. 

Reversed  and  Remanded. 


[No.  4061.] 

Kassleb  v.  Etle,  Assignee  of  the  Bank  of  Montrose. 

1.  Corporations — Banks— Reduction  op    Capital  Stock — Distri- 

bution OF  Assbtts. 

The  fact  that  the  capital  stock  of  a  bank  is  reduced  does  not 
of  itself  authorize  a  distribution  of  the  assets  of  the  bank  in  any 
form  among  the  stockholders  in  a  sum  equal  to  the  difference  be- 
tween the  original  and  the  reduced  amount  of  capital.  Such  a  dis- 
tribution would  be  limited  to  the  extent  that  there  would  still  be  left 
with  the  bank,  assets  equal  in  value  to  the  par  value  of  its  capital 
stock,  as  reduced,  after  the  liabilities  were  discharged. 

2.  Same— BuRD£N  of  Proof. 

Where  a  bank  reduced  the  amount  of  its  capital  stock  and  is- 
sued in  lieu  thereof  to  its  stockholders  one  half  the  amount  of  th^ 
original  stock  in  new  stock  and  the  other  half  in  certificates  of  de- 
posit and  shortly  thereafter  made  an  assignment  for  the  benefit  of 
creditors,  the  burden  was  on  one  claiming  under  such  certificatn  of 
deposit  to  show  that  the  distribution  made  of  the  assets  in  lieu  of 
the  reduced  stock  was  such  as  could  legally  be  made. 

3.  Corporations— Banks — Reduction  of  Capitai.,  Stock— Puroh abb 

BT  Bank  of  its  Capital  Stock. 

Where  a  bank  reduced  its  capital  stock  one  half  and  distrib- 
uted assets  of  the  bank  amongst  the  stockholders  equal  to  one  half 
the  par  value  of  the  original  stock,  such  a  transaction  was  in  effect 
a  sale  of  one  half  of  the  capital  stock  of  the  bank  to  itself  which  is 
prohibited  by  law  except  in  specified  instances,  and  its  agreement 
to  pay  for  such  stock  is  therefore  in  violation  of  its  charter  powers 
and  cannot  be  enforced  to  the  detriment  of  the  rights  of  general 
creditors. 

4.  Same— Innoobnt  Purchaser. 

Where  a  party  who  held  bank  stock  as  collateral  security  was 
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notified  by  the  owner  of  the  stock  that  the  bank  was  reducing  its 
stock  and  at  the  request  of  such  owner  he  returned  the  original  stock 
and  received  in  lieu  thereof  one  half  the  amount  in  new  stock  and  the 
other  half  in  deposit  certificates  he  was  not  an  innocent  purchaser 
of  such  certificates. 

5.    Assignment  for  Benefit  of  Cbsditobs — Dutibs   of    Assignee  - 

Exception  to  Claims. 

It  is  the  duty  of  an  assignee  for  the  benefit  of  creditors  to 
ascertain  whether  a  claim  presented  for  payment  is  legal  and  he  is 
a  proper  party  to  file  exceptions  to  an  illegal  claim. 

Error  to  the  District  Court  of  Montrose  County. 

This  action  was  commenced  in  the  court  below  by  plaintiff 
filing  a  claim  against  defendant,  as  assignee  of  the  Bank  of 
Montrose.  The  court  rendered  judgment  to  the  effect  that  his 
claim  should  not  be  paid  until  the  claims  of  the  regular  creditors 
of  the  bank  were  satisfied.  From  this  judgment  he  brings  the 
case  here  for  review  on  error.  The  following  are  the  material 
facts: 

The  bank  was  originally  capitalized  for  one  hundred  thousand 
dollars.  In  January,  1897,  the  stockholders  of  the  bank  undefr- 
took  to  reduce  its  capital  stock  one-half.  To  effect  this  object 
they  adopted  a  resolution  which  provided,  in  substance,  that  the 
ari^icles  of  incorporation  in  relation  to  capital  stock  should  be 
amended  so  that  the  capital  would  be  one-half  of  the  original 
amount,  and  left  it  to  the  option  of  the  president  and  cashier 
as  to  whether  they  should  issue  long-time  certificates  of  deposit, 
in  lieu  of  the  stock  surrendered  in  pursuance  of  the  reduction, 
or  deliver  to  the  different  stockholders  notes  held  by  the  bank 
for  such  stock,  or  both ;  and  fuilher  provided,  that  as  to  certain 
stockholders,  certain  specific  notes  held  by  the  bank  should  be 
taken  in  lieu  of  such  stock.  Mr.  McClure,  the  president  of  the 
bank,  was  personally  indebted  to  the  plaintiff,  and  had  deposited 
with  him,  among  other  collaterals,  seven  thousand  dollars  of  the 
bank  stock.  After  the  above  action  of  the  shareholders,  Mc- 
Clure notified  plaintiff  that  the  bank  was  reducing  its  stock,  and 
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requested  him  to  turn  in  that  which  he  held  as  collateral,  in  re- 
turn for  which  one  half  in  new  stock,  and  one  half  in  certificates 
of  deposit  would  be  issued.  The  exchange  was  made  in  April, 
1897,  the  new  stock  and  certificates  of  deposits  being  issued  to 
McClure,  who  assigned  and  delivered  them  to  plaintiff.  A  few 
months  later  the  bank  assigned'  for  the  benefit  of  its  creditors, 
with  assets  insufficient  to  discharge  the  liabilities.  The  certif- 
icates of  deposit  delivered  to  plaintiff  by  McClure  are  the  ones 
upon  which  he  bases  his  claim. 

Mr.  Henry  C.  Allen  for  plaintiff  in  error. 

Mr.  S.  S.  Sherman  and  Mr.  John  Gray  for  defendant  in 
errror. 

Mr.  Justice  Gabbert  delivered  the  opinion  of  the  court. 

Conceding  that  the  capital  stock  of  the  bank  was  legally  re- 
duced, such  action  did  not  of  itself  authorize  a  distribution  of  the 
assets  of  the  bank  in  any  form  among  the  stockholders  in  a  sum 
equal  to  the  difference  between  the  original  and  the  reduced 
amount  of  capital.  Such  a  distribution  would  be  limited  to  the 
extent  that  there  would  still  be  left  with  the  bank,  assets  equal 
in  value  to  the  reduced  capital  stock.  1  Cook's  Stockholders, 
sec,  289 ;  Strong  v.  Brooklyn  R.  Co.,  93  N.  Y.,  426 ;  McCann  v. 
First  Nat'l  Bank,  14  N.  E.  Eep.,  251.  That  would  be,  assets 
equal  in  value  to  the  par  value  of  its  capital  stock,  as  reduced,  af- 
ter its  liabilities  were  discharged.  It  was  incumbent,  therefore, 
upon  the  plaintiff  to  show  that  the  assets  which  the  officers  of  the 
bank,  in  pursuance  of  the  resolution  of  the  stockholders,  under- 
took to  distribute,  and  which  are  represented  in  part  by  the  oer« 
tificates  of  deposit  upon  which  plaintiff  bases  his  right  of  action, 
were  of  the  character  which  they  could  legally  distribute — M^ 
Cann  v.  Bank,  supra.  He  not  only  failed  to  do  this,  but  the 
testimony  introduced  on  behalf  of  defendant  clearly  establishes 
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that  at  the  time  the  capital  stock  of  the  hank  was  reduced  and  the 
distribution  of  assets  made  to  the  stockholders^  the  bank  was 
hopelessly  insolvent,  and  there  was  therefore,  no  surplus  to  dis- 
tribute among  the  shareholders. 

Again,  conceding  that  the  stock  of  the  bank  was  regularly  re^ 
duced,  the  action  of  the  stockholders  in  directing  the  officers  to 
distribute  assets  among  the  stockholders  equal  to  one-half  the 
per  value  of  the  original  stock,  cannot  be  upheld.  The  consimi- 
mation  of  that  transaction  was,  in  effect,  a  sale  of  one-half  of 
the  capital  stock  of  the  bank  to  itself.  This  the  statutes  of  the 
state  expressly  prohibit,  except  in  specific  instances — Sec.  510 
Mills  Ann.  Stats.  Its  agreement,  therefore,  to  pay  plaintiff  the 
sum  represented  by  the  certificates  of  deposit  was  in  violation  of 
its  charter  powers — 7  Enc.  Law,  2nd  ed.*  819 — and  cannot  be 
enforced  to  the  detriment  of  the  rights  of  general  creditors.  In- 
dependent of  statute,  except  in  the  instances  thereby  expressly 
permitted,  banking  corporation  are  inhibited  from  purchasing 
their  own  stock.  To  the  holders  of  bank  stock,  certain  liabilities 
attach  in  favor  of  general  creditors— Zan^  v.  Wygant,  26  Colo., 
551;  Sec.  533  Mills  Ann.  Stats.  If  a  bank  may  purchase  it^ 
own  stock,  this  liability  can  be  avoided,  its  capital  depleted,  and 
there  would  be  no  security  to  the  depositors  except  in  the  bank 
itself.     Oerman  Savings  Bank  v.  WulfeJcuhler,  19  Kan.,  60. 

Plaintiff  is  not  in  a  position  to  invoke  protection  upon  the 
ground^that  he  is  an  innocent  holder  of  the  certificates  in  ques- 
tion for  value.  He  surrendered  the  original  stock,  knowing  that 
in  lieu  thereof  he  would  receive  one-half  in  new  stock  and  one 
half  in  certificates  of  deposit,  so  that  when  he  received  the  lat- 
ter, he  knew  the  purpose  and  the  consideration  for  which  they 
were  issued. 

Under  the  law  it  is  the  duty  of  the  assignee  to  ascertain 
whether  a  claim  presented  for  payment  is  legal.  His  failure  to 
do  so  would  render  him  liable  to  those  injured  by  a  neglect  ot 
duty  in  this  respect.    He  was,  therefore,  the  proper  party  to  file 


378  Bio  Gbandb  CJounty  v.  Lewis.  [April  T., 

the  exceptions  in  this  ease.     Bnrrill  on  Assigmnents^  6th  ed., 
sec.^  384.    The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


The  Board  of  County  Commissioners  of  Bio  Orandb 

County  v.  Lewis. 

County    Commissioners— Discretionary    Powers — AjiLowancb     op 
Claim — Care  of  Indigent  Sick. 

Section  3391  Mills  Ann.  Stats,  which  provides  that  when  any 
one  not  coming  within  the  definition  of  a  pauper  shall  fall  sick  in 
any  county  of  this  state,  not  having  money  or  property  to  i>ay  his 
board,  nursing  or  medical  attendance,  that  the  county  commission- 
ers shall  give  such  assistance  to  such  person  as  they  may  deem  just 
and  necessary,  and  may  make  such  allowance  therefor  as  they  shall 
deem  just  and  equitable,  vests  in  the  board  a  discretion  to  allow  and 
pay  in  cases  of  this  character  what  may  be  deemed  reasonable  and 
fair.  And  where  a  bill  was  presented  to  the  board  for  furnishing 
board,  lodging,  caring  for  and  nursing  such  sick  person  and  the  ac- 
count was  allowed  in  part,  in  order  to  maintain  an  action  against  the 
board  for  the  balance  of  the  account  the  plaintlfC  must  show  that  the 
board  abused  its  discretion  in  making  the  allowance  it  did. 

Error  to  the  County  Court  of  Rio  Orande  County. 

Action  by  defendant  in  error,  as  plaintiff,  to  recover  from 
plaintiff  in  error,  as  defendant,  the  sum  of  ninety-one  dollars, 
claimed  as  the  balance  of  an  account  of  two  hundred  and  sixty- 
six  dollars  for  furnishing  board,  lodging,  caring  for,  and  nursing 
Edmund  Koch,  alleged  to  be  a  pauper  on  Rio  Grande  County. 
From  a  judgment  in  favor  of  plaintiff  in  the  sum  of  fifty-nine 
dollars  and  sixteen  cents,  defendant  brings  the  case  here  for  re- 
view on  error. 

Mr.  Jesse  Stephenson  for  plaintiff  in  error. 
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Mr.  J.  P.  Veerkamp  for  defendant  in  error. 

Mr.  Justice  Gabbert  delivered  the  opinion  of  the  court. 

PlaintiflE  seeks  to  maintain  this  action  upon  the  ground  that 
the  services  rendered  and  items  furnished  were  of  the  reasonable 
value  charged.  On  behalf  of  defendant  it  is  urged  that  the  judg- 
ment is  erroneous,  for  the  reason  that  plaintiff  has  been  paid  upi- 
on  his  account  what  the  board  "deemed  just  and  equitable,"  and 
having  exercised  its  discretion  in  this  respect,  the  judgment 
should  have  been  for  the  defendant,  unless  it  appears  that  its 
discretionary  powers  in  matters  of  this  character  have  been  abus- 
ed. The  testimony  discloses  that  Koch  was  a  resident  of  Mineral 
county;  that  he  became  sick  in  the  county  of  Rio  Grande,  and 
was  cared  for  by  plaintiff.  There  is  also  testimony  to  the  effect 
that  the  services  rendered  and  necessaries  furnished  by  plaintiff 
were  of  the  reasonable  value  charged  therefor  in  his  account  upon 
which  this  action  is  based.  The  board  allowed  him  the  sum  of 
$175.  It  is  contended  by  counsel  for  defendant,  and  not  con- 
troverted by  counsel  for  plaintiff,  that  the  right  of  the  latter  to 
recover  is  based  upon  the  provisions  of  Section  3391  Mills  Ann. 
Stats.,  which  provides  that  when  any  person  not  coming  within 
the  definition  of  a  pauper  shall  fall  sick  in  any  county  of  this 
state,  not  having  money  or  property  to  pay  his  board,  nursing  or 
medical  attendance,  that  the  county  commissioners  shall  give 
such  assistance  to  such  person  as  they  may  deem  just  and  neces- 
sary, and  may  make  such  allowance  therefor  as  they  shall  deem 
just  and  equitable.  This  statute  was  intended  to,  and  vests  in  the 
board  a  discretion  to  allow  and  pay  in  cases  of  this  character 
what  may  be  deemed  reasonable  and  fair.  Such  discretion,  as 
applied  to  public  functionaries,  means  the  power  or  right  of  act- 
ing oflBcially  according  to  what  appears  just  and  proper  under  the 
circumstances.  1  Bouvier,  title  "Discretion;"  Murray  v.  Buell, 
74  Wis.,  18. 
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Courts  will  not  interfere  with  the  exercise  of  such  discretion- 
ary authority  unless  it  has  been  abused.    All  reasonable  intend- 
ments must  be  made  in  favor  of  the  acts  of  officials  who  are 
under  obligations  to  perform  their  duties  correctly,  so  long  as 
they  appear  to  be  acting  in  good  faith — Smith  v.  Board,  10  Colo., 
17.    In  order  to  constitute  an  abuse  of  such  discretion,  it  must 
appear  that  it  was  exercised  on  grounds,  or  for  reasons,  clearly 
untenable,  or  to  an  extent    clearly    unreasonable, — Murray  v. 
Buell,  supra.    The  right  of  plaintiff  to  recover  does  not  rest 
primarily  upon  the*  question  of  what  may  be  the  reasonable 
value  of  the  services  rendered  or  articles  furnished,  but  upon  the 
proposition  that  the  board  in  allowing  him  upon  his  account 
the  sum  of  $175,  has  abused  that  discretion  with  which  by  law  it 
is  invested.    This  it  was  incumbent  upon  the  plaintiff  to  affirma- 
tively establish.    The  testimony  wholly  fails  to  show  a  state  of 
facts  from  which  it  can  be  inferred  that  the  board  has  abused 
its  discretionary  power  and  authority.     There  is  no  such  dis- 
crepancy between  the  amount  paid  and  the  sum  claimed,  or  tho 
amount  which  the  witnesses  testified  the  services  rendered  and 
articles  furnished  were  worth,  as  to  strike  the  mind  with  the 
conviction  that  the  board,  in  alllowing  plaintiff  the  sum  of  $175 
upon  his  account,  and  no  more,  acted  in  an  arbitrary,  vague,  or 
capricious  manner.    On  the  contrary,  we  think  it  is  clearly  ap- 
parent from  the  testimony  that  the  board,  in  allowing  the  sum 
it  did,  acted  in  good  faith,  with  due  care  and  discretion,  and 
within  the  limits  of  its  conceded  powers.     For  this  reason  the 
judgment  of  the  trial  court  should  have  been  for  the  defendant. 
The  judgment  of  the  county  court  is  reversed,  and  the  cause 
remanded  with  directions  to  enter  judgment  in  favor  of  the 
defendant. 

Reversed  and  Remanded. 
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[No.  4077.]  

WoODWOBTH  ET  AL.   V.   HENDERSON.  m     ^2 

#  

L     OORFORATIONB— FaILUBB  TO  FlUi  AlCNUAL  StATBMBNT— VbNUR. 

The  proper  place  for  trial  of  an  action  against  the  directors 
of  a  corporation  to  recover  the  statutory  penalty  for  failure  to  file 
the  annual  statement  required  by  section  491  Mills  Ann.  Stats,  is  in 
the  county  where  the  corporation  had  its  general  office  and  car- 
ried on  its  principal  business  and  where  the  annual  statement 
should  have  been  filed. 

•  

2     VrNUK— APPUCATIOlf  TO   ChaMGB  PlACB  of  TRIAIi — JUBISDICriON 

Where  an  action  is  brought  in  a  different  county  than  that  fixed 
by  the  code  as  the  proper  place  of  trial  and  an  application  is  made 
in  due  time  for  a  change  of  the  place  of  trial  to  the  proper  county, 
the  application  ousts  the  court  in  which  the  action  Is  pending  ef 
jurisdiction  except  for  the  purpose  of  granting  the  application  and 
any  further  proceeding  by  such  court  is  void. 

Error  to  ihe  County  Court  of  Chaffee  County, 

Mr.  Samuel  H.'  Kinsley  and  Mr.  Hobeet  Bontnoe  for 
plain tifFs  in  error. 

Mr.  0.  M.  Campbell  and  Mr.  G.  A.  Walkeb  for  defend- 
ant in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  defendants  (plaintiffs  in  error  here)  were  directors  of 
a  domestic  corporation  which  had  its  general  office  at^  and  car- 
ried on  its  principal  business  in,  the  city  of  Colorado  Springs, 
El  Paso  county,  Colorado.  The  plaintiff  below  (defendant  in 
error)  brought  this  action  in  the  county  court  of  Chaffee  conntv 
for  the  recovery  of  a  statutory  penalty  imposed  upon  defendants 
as  directors  by  section  491  Mills  Ann.  Stats.  Gen.  Stats.  1883, 
sec.  252  for  the  failure  of  the  corporation  to  file  its  annual  state- 
ment, as  required  by  that  section. 

Within  the  proper  time  the  defendants  presented  their  veri- 
fied application  for  a  change  of  the  place  of  trial  to  the  county 
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court  of  El  Paso  county,  upon  the  ground  that  the  action  being 
for  the  recovery  of  a  penalty  imposed  by  statute,  the  proper 
place  for  its  trial  was  in  the  county  where  the  cause  of  action 
arose  and  where  they  were  served  with  process. 

The  showing  made  was  uncontradicted,  and  therefrom  it  ap- 
pears that  at  the  time  of  the  beginning  of  the  action  and  when 
summons  was  served  upon  them  in  El  Paso  county,  defendants 
were  all  residents  of  that  county,  and  the  penalty  was  incurred 
by  reason  of  a  failure  to  file  in  that  county  the  annual  statement 
in  question. 

The  action,  whether  it  be  one  ex  contractu  or  ex  delicto,  comes 
under  the  provisions  of  section  26  of  the  code  of  civil  procedure 
which,  inter  alia,  provides  that  an  action  for  the  recovery  of  a 
penalty  or  forfeiture  imposed  by  statute  shall  be  tried  in  the 
county  where  the  cause  of  action  arose.  The  county  court  of 
Chaffee  county  was  wrong  in  overruling  this  application.  When 
it  was  filed  the  jurisdiction  of  that  court  was  ousted  save  only 
for  the  purpose  of  granting  the  application  and  ordering  the 
cause  transferred.  All  subsequent  proceedings  therein  were  void. 
Pearse  v.  Bordeleau,  3  Colo.  App.  351;  Brewer  v.  Gordon,  21 
Colo.  Ill  (59  Pac.  Rep.  404) ;  Campbell  v.  Securities  Co.,  12 
Colo.  App.  544.  To  the  same  effect  are  other  oases  decided  by 
this  court  and  the  court  of  appeals. 

Counsel  for  defendant  in  error,  in  a  somewhat  involved  but 
ingenious  argument,  seeks  to  bring  the  case  within  the  provisions 
of  section  27  of  the  civil  code,  one  clause  of  which  provides  that 
an  action  for  tort  may  be  tried  in  the  county  where  the  tort  was 
committed.  This  argument  is  wholly  inapplicable  to  the  facts  of 
this  case,  for,  if  it  be  conceded  that  the  present  action  is  one  of 
tort,  nevertheless  it  is  of  that  species  expressly  provided  for  in 
section  26.  Besides,  according  to  the  allegations  of  the  com- 
plaint, the  wrong  declared  upon,  even  if  within  the  general  class 
described  in  section  27,  was  committed  in  El  Paso  countv. 

A  variety  of  questions,  to  which  numerous  authorities  are  cited, 
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are  discussed  by  learned  counsel  for  defendant  in  error,  but  they 
are  not  germane  to  the  question  that  is  before  us. 

The  judgment  of  the  county  court  is  reversed  and  the  cause  re- 
manded with  instructions  to  that  tribunal  to  vacate  its  judgment, 
and  enter  an  order  for  the  transfer  of  the  cause  to  the  couny 

court  of  El  Paso  county. 

Reversed. 


[No.  4090.]  17a  m\ 


Chenet  v.  Obandell. 

1.  Changs  of  vknuk — Waivbk, 

Where  a  Judge  in  vacation  of  his  own  motion  ordered  a  causo 
transferred  to  the  district  court  of  another  county,  and  the  court 
to  which  the  transfer  was  made  had  jurisdiction  of  the  subject  mat- 
ter, and  when  the  cause  was  called  for  trial  the  plaintiff  appeared 
and  consented  to  proceed  with  the  trial,  he  waived  objection  to  the 
order  of  the  court  transferring  the  case. 

2.  Practick—Pleading — BkjuiTABLE  Defense — Ejectment. 

Under  section  59  of  our  code  an  equitable  defense  may  be  in- 
terposed to  a  legal  cause  of  action,  including  what  under  the  old 
practice  is  denominated  ejectment. 

3.  Practice— Ejectment— New  Trialt— "Waiver. 

Under  our  former  statute  granting  a  new  trial  as  matter  of 
right  to  the  losing  party  in  an  ejectment  suit  the  party  did  not 
waive  his  right  to  such  new  trial  as  matter  of  right  by  first  moving 
for  a  new  trial  for  cause,  which  was  denied,  and  giving  notice  of 
appeal  which  was  not  perfected,  where  his  application  for  new  trial 
as  of  right  was  made  within  the  time  and  under  the  conditions 
prescribed  by  statute. 

4.  Vendor  and  Vendee— Purchasing  Outstanding  Titlf.. 

In  an  action  for  possession  of  real  estate  where  plaintiff  claimed 
that  defendant  went  into  possession  under  contract  of  purchase 
from  plaintifT  and  was  therefore  estopped  to  deny  plaintiff's  title, 
and  defendant  denied  going  into  possession  under  such  contract  and 
alleged  that  having  discovered  plaintiff's  fraud  she  repudiated  the 
contract  with  plaintiff  and  purchased  an  outstanding  equity  of  re- 
demption and  entered  into  possession  thereunder,  and  upon  conflict- 
ing evidence  that  Issue  was  decided  in  favor  of  defendant,  the  find- 
ing of  the  jury  disposed  of  plaintiff's  contention  and  it  was  unnec- 
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essary  to  determine  whether  a  vendee  who  takes  possession  of 
real  estate  under  contract  of  purchase  is  estopped  to  deny  the  title 
of  the  vendor. 

5.      MORTOAGIBS — FoRBCLOeURE  WITHOUT  REQUEST  OF    HOLDER  OP  NofE 

—IiiTKRKST  Coupons. 

« 

Where  a  securities  company  transferred  a  note  with  interest 
coupons  secured  by  deed  of  trust  and  upon  representation  of  the 
securities  company  that  certain  of  the  coupons  would  be  paid  they 
were  detached  from  the  note  by  the  holder  and  sent  to  the  company, 
who  failed  to  pay  them  but  assuming  to  own  the  coupons  and  with- 
out any  request  or  authority  from  the  holder  proceeded  to  fore- 
close the  deed  of  trust  and  purchased  the  property  in  its  own  name, 
the  foreclosure  was  voidable  at  the  option  of  the  holder  of  the  note. 

8.    Samb — Innocent  Purchaser. 

Where  a  trustee  in  a  deed  of  trust  who  was  the  president  of 
a  securities  company  fraudulently  foreclosed  the  deed  of  trust  with- 
out the  consent  of  the  holder  of  the  note  and  bought  the  property 
in  the  name  of  the  company,  and  afterwards  the  company  went  into 
the  hands  of  a  receiver,  a  purchaser  of  the  property  from  the  re- 
ceiver, who  was  informed  by  the  receiver  that  the  fbreclosure  sale 
was  a  fraud  and  that  the  trust  deed  still  existed  as  a  lien  upon  the 
property,  was  not  an  innocent  purchaser,  but  took  the  property  with 
notice  of  the  defects  in  the  title. 

7.    Trust  Dbeos— Fraudulent  Foreclosure— Owner  of  EkjuriT  or 

Redemption  mat  Objectt  to  Sale. 

Where  a  deed  of  trust  is  fraudulently  foreclosed,  without  the 
consent  of  the  holder  of  the  note  the  owner  of  the  equity  of  re- 
demption as  well  as  the  holder  of  the  note  may  assail  the  validity 
of  the  foreclosure  sale. 

Appeal  from  the  District  Court  of  Conejos  County. 

The  complaint  has  three  separate  causes  of  action.  The  first 
is  for  the  recovery  of  possession  of  real  property  from  which  it  is 
alleged  that  plaintiff,  the  owner,  was  unlawfully  ousted  by  defen- 
dant. The  second  alleges  that  defendant  wrongfully  withholds 
possession,  which  was  taken  in  pursuance  of  a  contract  of  sale 
entered  into  between  plaintiff  and  defendant,  the  obligations  of 
which  that  are  imposed  on  defendant  she  refused  to  perform  and 
also  declined  to  restore  possession.     In  the  third  cause  of  action 
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it  is  alleged  that  plaintiff  is  the  owner  in  fee  of  the  lands  in  ques- 
tion to  which  defendant  claims  and  asserts  some  adverse  estate 
or  interest  which,  as  it  is  said,  creates  a  cloud  upon  plaintiff's 
title,  and  she  therefore  demands  that  defendant  be  required  to  set 
forth  the  nature  and  character  of  her  claim  for  judicial  determi- 
nation. 

To  the  first  cause  of  action  there  was  a  general  denial.  The 
second  defense  sets  forth  the  chain  of  title  in  each  of  the  parties 
to  the  action,  from  which  it  appears  that  the  patentee  of  the 
lands,  Lewis  F.  Crandell,  soon  after  he  obtained  his  title,  bor- 
rowed of  the  Colorado  Securities  Company  the  sum  of  $1000,  and 
to  secure  its  payment  executed  a  trust  deed  covering  the  premisea 
to  Henry  J.  Aldrich,  president  of  the  Securities  Company,  trus- 
tee. Following  this  is  a  statement  of  the  provisions  contained  in 
the  trust  deed  which  define  the  duty  and  power  of  the  trustee, 
and  specify  the  contingencies  and  the  manner  in  which  foreclo- 
sure may  be  had.  It  is  then  charged  that,  in  violation  of  the 
rights  of  the  holder  of  the  note  who  acquired  it  by  transfer  from 
the  original,  payee,  and  without  a  request  from  him  so  to  do,  and 
fraudulently  and  contrary  to  the  terms  of  the  trust  deed  itself, 
the  trustee  Aldrich  caused  a  foreclosure  of  the  trust  deed  and  a 
sale  of  the  property  to  be  made,  and  the  Securities  Company  bid 
it  in  at  the  foreclosure  sale.  Afterwards  the  company  became 
insolvent,  and  a  receiver  of  its  assets  was  appointed,  and  upon 
his  request,  duly  made  to  the  court  therefor,  an  order  was  entered 
authorizing  the  receiver  to  sell  the  premises,  which  thereafter 
he  did  to  the  plaintiff  in  this  case,  who  at  the  time  knew,  or  had 
knowledge  of  facts  which  diligently  followed  up  would  have  fur- 
nished information,  of  the  fraudulent  foreclosure. 

Defendant  is  the  remote  grantee  of  Lewis  F.  Crandell,  and 

holds  the  title  subject  only  to  the  lien  of  the  trust  deed  which  he 

gave  to  Aldrich  as  trustee  to  secure  his  $1000  note,  and  that,  as 

such  grantee,  defendant  is  entitled  to  the  possession  of  the  prem- 
Yol.  28-19 
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ises  until  a  valid  foreclosure  divests  her  equity  of  redemption; 
and  that  has  never  been  had.  It  also  appears  that  each  partj' 
claims  title  under  a  diflEerent  tax  deed.  As  a  defense  to  the  caustr 
of  action  which  alleges  the  wrongful  detention  of  possession  ob 
tained  by  defendant  as  a  vendee,  the  latter  alleges  that,  as  an 
inducement  to  her  for  making  the  contract  with  plaintiff  for  tho 
purchase  of  the  premises,  she  was  led  to  believe  by  the  plaintiff 
that  the  latter  had  good  title  thereto,  upon  the  strength  of  which 
she  made  a  partial  payment  of  the  purchase  price,  but  afterwards 
ascertaining  that  the  plaintiff  had  not  a  good  title  she  refused 
to  complete  the  contract.  She  denies  that  she  ever  entered  into 
possession  of  the  premises  in  pursuance  of  that  agreement;  but, 
on  the  contrary,  alleges  that,  after  learning  of  plaintiff^s  fraud, 
she  purchased  the  equity  of  redemption  from  the  grantee  of  the 
trustor,  subject  to  the  lien  of  the  trust  deed,  and  entered  into 
possession,  and  retains  the  same,  upon  the  strength  of  the  title 
thus  obtained. 

There  was  a  replication  to  the  new  matters  of  the  answer,  and 
upon  the  issues  thus  joined  there  was  a  trial  before  a  jury  which 
returned  a  verdict  in  favor  of  the  plaintiff.  The  defendant^  with- 
in the  statutory  time,  filed  a  motion  for  a  new  trial  for  cause, 
which  was  overruled,  and  thereafter  and  within  the  time  pre- 
scribed by  section  272  of  the  civil  code  of  1887,  which  was  then 
in  force,  defendant  paid  all  the  costs  of  the  first  trial,  and  sea- 
sonably made  application  for  a  new  trial  as  of  right,  which  motion 
was  allowed.  After  the  former  judgment  was  vacated  the  place 
of  trial  was  changed  from  the  district  court  of  Costilla  county, 
where  the  first  trial  was  had,  to  the  district  court  of  Conejos 
county,  to  which  order  granting  the  change  the  plaintiff  excepted. 
"Upon  the  second  trial  the  findings  and  judgment  were  for  defen- 
dant, and  the  plaintiff  appealed. 

Mr.  Chas.  M.  Corlett  for  appellant 

Mr.  Ira  J.  Bloomfield  for  appellee. 
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Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

1.  Apparently  both  parties  eoncecle  that  the  respective  tax 
deeds  under  which  they  hold  are  invalid,  so  that  element  of  the 
controversy  is  eliminated  from  the  present  discussion. 

2.  It  seems  that  the  judge  in  vacation,  of  his  own  motion,  or- 
dered the  cause  transferred  from  the  district  court  of  Costilla  to 
the  district  court  of  Conejos  county.  Whether  this  ruling  was 
right  is  not  material  here,  for  the  court  had  jurisdiction  of  the 
subject  matter  and  when  the  cause  was  called  for  trial  in  the 
district  court  of  Conejos  county  the  plaintiflE  waived  the  objection 
by  voluntarily  appearing  and  consenting  to  proceed  with  the  trial. 

3.  The  point  is  made  that  the  cause,  or  causes,  of  action  set 
out  in  the  complaint  are  legal  causes  of  action,  and  that  therein 
equitable  defenses,  such  as  this  answer  contains,  are  not  permis 
Bible;  and  to  this  proposition  we  are  cited  to  Smith  v.  Pipe,  3 
Colo.  187,  195;  Wells  v.  Caywood,  3  Colo.  487,  495;  and 
Stephens  v.  Clay,  17  Colo.,  489.  The  first  two  cases  were  de- 
cided under  the  modified  common  law  practice  prevailing  in  this 
jurisdiction  before  our  code  of  civil  procedure  was  adopted.  The 
last  case  cited  with  approval  the  case  of  Wells  v.  Caywood,  but 
not  as  to  the  point  now  under  consideration.  That  an  equitable 
defense  may  be  interposed  to  a  legal  cause  of  action,  including 
what  under  the  old  practice  is  denominated  ejectment,  is  clear 
under  section  59  of  our  code,  and  has  been  expressly  declared  in 
Lewis  V.  Hamilton,  26  Colo.  263. 

4.  The  record  shows  that  after  the  first  judgment  in  favor  of 
plaintiff  was  entered  upon  the  verdict  of  the  jury,  a  motion  by 
defendant  for  a  new  trial  for  cause  was  filed,  and  the  same  was 
overruled,  and  the  defendant  prayed  an  appeal  which  was  never 
perfected.  Thereafter,  and  within  the  time  prescribed  by  section 
272  of  the  civil  code,  defendant  paid  all  the  costs  of  the  first  trial 
and  seasonably  made  application  for  a  new  trial  as  of  right  uncjor 
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the  statute.  The  judgment  was  thereupon  vacated  by  the  court, 
and  the  cause  placed  upon  the  trial  docket  with  permission  to 
plaintiff  thereafter  to  reopen  the  question  as  to  the  right  of  a  new 
trial  as  of  coruse,  of  which  privilege  plaintiff  did  not  avail  her- 
self. However,  we  shall  dispose  of  the  objection  as  though  plain- 
tiff were  in  a  position  to  urge  it. 

It  is  said  that,  having  first  made  a  motion  for  a  new  trial  for 
cause,  which  was  overruled,  defendant  waived  her  right  to  a  new 
trial  as  of  course ;  and  to  this  is  cited  Johnson  et  al.  v.  Ballard, 
148  Tnd.  181.  In  that  case  the  record  shows  that  an  application 
for*  a  new  trial  as  of  right  was  first  made,  and  before  the  court 
ruled  upon  it  a  motion  for  a  new  trial  for  cause  was  filed  and 
overruled.  As  a  matter  of  fact,  the  record  did  not  show  that  the 
trial  court  ever  ruled  upon  the  motion  for  a  new  trial  as  of  right; 
and  for  that  reason  the  supreme  court  held  that  an  assignment  oi 
error  based  upon  the  supposed  ruling  presented  no  question  foi 
consideration,  and  the  remark  was  added  that  by  filing  the  motion 
for  a  new  trial  for  cause  before  the  court  had  ruled  upon  the 
pending  motion  for  a  new  trial  as  of  right,  was  a  waiver  by  ap- 
pellants of  the  right  to  have  the  court  pass  upon  the  latter  motioa 
It  is  plain  that  the  facts  are  not  similar  to  those  in  the  case  at 
bar  and  the  case  is  not  authority  for  plaintiff's  contention.  Oui 
statute  is  imperative,  and  upon  a  compliance  with  its  conditionsi 
a  new  trial  as  of  right  is  the  property  of  an  unsuccessful  party. 
Other  decisions  of  the  supreme  court  of  Indiana  are  squarely  in 
favor  of  the  ruling  below.  Railway  Co,  v,  McBroom,  103  Ind. 
310;     Aikinson  v.  Williams,  151  Ind.  431. 

5.  Plaintiff  asserts,  and  defendant  denies,  that  a  vendee  in 
possession  of  real  property  under  a  contract  of  sale  with  the  ven- 
der is  estopped  to  deny  the  title  of  the  vendor  and  to  purchase 
an  outstanding  superior  title.  We  do  not  find  it  necessary  to 
determine  whether  the  general  rule  applicable  to  the  relation  of 
landlord  and  tenant  also  applies  to  that  of  vendor  and  vendee*, 
for  in  the  answer  defendant  denies  that  she  went  into  possession 
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of  the  preinises  under  the  contract  of  sale,  but  that  after  having 
discovered  the  fraud  practised  upon  her  by  plaintiff  she  repu* 
diated  the  contract  and  purchased  the  equity  of  redemption  and 
entered  upon  the  premises  by  virtue  of  the  rights  which  the  owner 
of  the  equity  of  redemption  has.  The  evidence  upon  this  ques- 
tion was  conflicting  and  the  controversy  was  resolved  by  the 
lower  court  in  favor  of  defendant,  which  disposes  of  the  present 
contention  of  plaintiff  that  defendant  is  estopped  to  deny  plain^ 
tiff's  title  because  she  entered  into  possession  under  a  contract 
of  sale  which  she  now  disaffirms. 

6.  The  principal  controversy  relates  to  the  alleged  fraudulent 
foreclosure  and  sale  under  the  trust  deed.  Among  its  provisions 
is  one,  that  in  case  of  default  in  the  payment  of  the  note  thereby 
secured,  or  any  part  thereof,  then,  upon  the  application  of  the 
legal  holder  of  the  note,  it  was  lawful  for  the  trustee  to  advertise 
and  sell  the  same  for  the  purpose  of  the  payment  of  the  indebted- 
ness. The  note  secured  was  for  $1000,  affixed  to  which  were  ten 
semi-annual  interest  coupons  in  the  sum  of  $40  each.  Two  of 
them  were  detached  from  the  note  and  sent  by  Mr.  Turbutt,  the 
holder,  to  the  Securities  Company  upon  the  representation  that 
the  same  would  be  paid.  The  Securities  Company  did  not  pay 
them,  and  its  president  Aldrich  must  necessarily  have  known  of 
that  omission,  as  he  was  the  managing  officer  of  the  company,  as 
well  as  the  trustee  under  the  trust  deed.  Having  thus  obtained 
these  coupons  and  claiming  their  ownership  by  the  company, 
Aldrich,  as  trustee,  without  any  request  from  Turbutt,  the  holder 
of  the  note  and  the  real  owner  of  the  coupons,  pretended  to  fore- 
close the  same  for  the  purpose  of  paying  these  two  coupons,  and 
the  property  was  bid  in  by  the  Securities  Company  for  $25  and 
title  taken  in  its  name. 

Whether  the  owner  and  holder  of  any  of  these  coupons  was 
such  a  ^Tiolder  of  the  note,"  secured  by  the  trust  deed,  as  that 
upon  his  request  a  valid  foreclosure  and  sale  thereunder  could 
be  made  because  of  the  failure  to  pay  such  interest,  we  need  not 


390  Chenbt  v.  Cbandsll  [April  T., 

determine ;  for  it  is  incontrovertible  that  neither  Aldrieh  nor  the 
Securities  Company  ever  became  the  owner  of  either  one  of  the 
interest  coupons  for  the  non  payment  of  which  the  pretended 
foreclosure  was  had.  He,  or  it,  wrongfully  converted  these  cou- 
pons to  his  or  its  own  use  in  violation  of  the  promise  made  to  the 
holder  of  the  note  from  which  they  were  detached.  Therefore, 
as  between  the  holder  of  the  note  and  the  Securities  Company 
and  Aldrieh,  this  pretended  foreclosure  and  sale  was  voidable 
at  the  option  of  the  former.  He  did  not  learn  of  the  fraud  prac- 
tised upon  him  for  some  time  thereafter,  and  repudiated  it  as 
soon  as  information  concerning  it  reached  him. 

But  it  is  said  that  plaintiff  had  no  notice  or  knowledge  of  this 
fraud,  and  is  an  innocent  purchaser  for  value.  She  got  from  the 
receiver  of  the  Securities  Company  a  quit-claim  deed  of  the  prem- 
ises, and  because  of  this  fact  alone  defendant  maintains  that 
she  was  not  a  bona  fide  purchaser  for  value  with  notice  of  out- 
standing equities,  and  a  number  of  cases  are  cited  to  this  proposir 
tion.  It  is  not  important  here  what  the  rule  is  in  this  state,  for 
entirely  aside  from  this  question,  the  evidence  conclusively  shows 
that  plaintiff  had  knowledge,  or  was  in  possession  of  facts  which, 
if  diligently  followed  up,  would  have  given  her  information  con- 
cerning this  fraud.  Before  she  acquired  title,  negotiations  were 
pending  between  her  and  the  receiver  for  the  purchase  of  this 
property,  and  in  his  letters  the  receiver  distinctly  informed  her 
husband  (who,  under  the  facts  of  this  case,  is  the  agent  and  repre* 
sentative  of  plaintiff)  that  the  trust  deed  still  existed  as  a  lien 
upon  this  property,  and  that  the  pretended  sale  of  the  trustee  was 
a  fraud.  Nor  is  it  important  to  determine  whether  plaintiff  as  a 
remote  grantee  of  the  purchaser  at  the  sale  is  affected  by  the  rule 
caveat  emptor,  for  before  she  parted  with  her  money  and  took 
title  she  was  in  possession  of  facts  which,  if  they  did  not  of  them- 
selves show  the  fraudulent  character  of  the  foreclosure,  would^ 
if  followed  up,  have  revealed  to  her  the  defects  in  the  title  which 
she  was  buying. 
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The  plaintiff  also  says  that,  even  if  this  be  true,  still  defendant 
loay  not  have  the  benefit  of  the  defense  which  might  be  inter- 
posed by  the  holder  of  the  note.  But  the  record  shows  that  the 
defendant  is  the  purchaser  of  the  equity  of  redemption  from  the 
original  trustor,  and  under  the  terms  of  the  trust  deed  the  trustor 
and  his  grantees  are  entitled  to  the  possession  of  the  property 
until  a  valid  foreclosure  and  sale  of  the  equity  of  redemption  oc* 
curs.  Not  only  the  holder  of  the  note,  but  the  owner  of  the  equity 
of  redemption,  might  obcct  to  a  fraudulent  sale,  and  each  is  en- 
titled to  have  the  same  made  in  accordance  with  the  power  which 
ihe  trust  deed  conferred  upon  the  trustee.  It  is  too  plain  for 
argument  that  a  mortgagor  is  injured  when,  in  violation  of  his 
oontract,  his  property  is  sold  for  default  in  the  payment  of  less 
than  one-tenth  of  the  debt  which  it  secures,  with  the  balance  of 
the  debt  left  standing  against  him.  We  hold  that  defendant  is 
in  a  position  to  assail  the  validity  of  the  foreclosure  sale. 

Other  reasons  might  be  given  for  the  affirmance  of  this  judg- 
ment, but  the  foregoing  are  sufficient  to  sustain  it.  The  judg- 
ment is  affirmed. 

Affirmed, 


On  Petition  for  Rehearing, 

Per  Curiam. — Appellant  in  her  petition  for  e  rehearing  ques- 
tions the  statement  in  the  opinion  that  neither  the  Securitie& 
Company  nor  Aldrich,  as  trustee,  ever  became  the  owner  of  either 
of  the  interest  coupons.  Her  counsel  insists  that  the  evidence 
shows  that  the  Securities  Company  acquired  them  by  purchase 
from  the  owner  of  the  principle  note. 

Ownership  is  a  question  of  law  to  be  deduced  from  the  facts,, 
and  it  was,  and  still  is,  our  conclusion  that,  as  between  Turbutt, 
the  owner  of  the  note,  and  the  Securities  Company,  the  former 
was  the  equitable  owner  of  the  coupons,  though  the  company  had 
physical  possession  of  them,  which  was  wrongfully  retained.     We 
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are  further  of  opinion  that  even  if  they  belonged  to  the  Securi- 
ties Company,  the  attempted  foreclosure  and  sale  by  Aldrich  con- 
stituted a  palpable  fraud  which  conferred  no  title  either  upon  the 
purchaser  at  the  sale  or  its  grantee,  the  appellant,  both  of  whom 
took  with  notice  of  the  unconscionable  conduct  of  Aldrich. 
The  petition  for  rehearing  should  be  denied. 


[No.  4089.] 

Cassbblbigh  v.  Gbben. 

CoirrRAOTS — Attornby  and  Osakvt. 

Plaintiff  procured  contracts  with  some  of  the  heirs  of  a  dece- 
dent whereby  he  was  to  employ  counsel  and  prosecute  a  suit  for 
them  for  their  interest  in  a  mine,  and  was  to  receive  as  compensa- 
tion two  thirds  of  whatever  they  recovered.  He  employed  defen- 
dant, a  lawyer,  to  prosecute  the  suit  and  assigned  to  him  one  half 
of  his  interest  in  the  contracts.  At  the  time  he  employed  defendant 
plaintiff  was  negotiating  with  the  surviving  widow  of  the  deceased 
for  a  similar  contract  as  the  one  made  with  the  other  heirs  of 
which  he  informed  defendant.  Plaintiff  failed  to  procure  a  contract 
from  the  widow,  and  afterwards  defendant  without  the  knowledge 
of  plaintiff  entered  into  a  contract  with  her  whereby  he  agreed  to 
prosecute  the  suit  for  her  for  one  third  of  what  he  recovered.  Held 
that  whether  plaintiff  placed  his  action  upon  a  contract  with  defend- 
ant or  upon  the  fiduciary  relations  existing  between  them  as  at- 
torney and  client,  the  trial  court  having  resolved  the  facts  against 
plaintiff  upon  conflicting  evidence,  there  was  no  legal  obligation  on 
the  part  of  defendant  to  divide  with  plaintiff  the  amount  received 
on  his  contract  with  the  widow  such  as  would  support  plaintifTs 
action  for  one  half  thereof. 

Appeal  From  the  Court  of  Appeals. 

Mr.  F.  J.  MoTT  and  Mr.  George  W.  Taylob  for  appellant 

No  appearance  for  appellee. 

Per  Curiam,     This  cause  is  here  on  appeal  from  the  court 


1901.]  Casse&lbioh  v.  Gbben.  398 

of  appeals,  and  our  jurisdiction  to  review  its  judgment  is  prop- 
perly  invoked  for  appelant's  claim  to  an  interest  in  a  freehold 
was  resolved  against  him  by  the  trial  court  and  the  judgment 
was  affinned  by  the  court  of  appeals  for  the  reasons  given  in  its 
opinion  published  in  12  Colo.  Appeals,  515.  Therein  a  detailed 
statement  of  the  facts  is  found.  Only  such  as  will  elucidate  our 
opinion  will  here  be  given. 

William  J.  Wood  died  owning  an  interest  in  the  Emma  min- 
ing claim  at  Aspen,  Colorado.  From  his  heirs  at  law,  to  whom 
3uch  interests  descended,  conveyances  were  obtained  by  Jerome 
B.  Wheeler  and  others,  which  the  grantors  sought  to  have  set 
aside  upon  the  ground  that  they  were  procured  by  fraud.  Wil- 
liam J.  Wood  was  not  a  native  born  citizen  of  the  United  States, 
and  it  was  deemed  essential  by  the  heirs  that  proof  be  secured 
of  his  naturalization  to  be  used  in  the  trial  of  an  action  which 
they  comtemplated  bringing  to  compel  a  reconveyance  of  their 
respective  interests.  The  plaintiff  Casserleigh  was  a  private 
detective  and  claimed  to  be,  and  probably  was,  in  possession  of 
evidence  tending  to  establish  this  disputed  fact  and  the  names 
and  residence  of  all  of  the  heirs  at  law.-  He  had  entered  into 
contracts  with  several  of  the  sons  of  William  J.  Wood  whereby, 
in  consideration  of  his  agreement  to  produce  such  evidence,  and 
pay  all  costs  and  expenses  of  the  anticipated  action,  he  was  to 
receive  a  two-thirds  interest  in  whatever  was  recovered  against 
the  alleged  fraudulent  grantees. 

The  statute  of  limitations  was  about  to  run  against  the  cause 
of  action  based  upon  the  alleged  fraud  when  Casserleigh  went  to 
defendant  Thomas  A.  Green,  an  attorney,  and  employed  him, 
as  he  says,  for  himself  and  on  his  own  account,  but,  as  Green 
asserts,  in  behalf  of  the  Wood  heirs,  to  bring  the  necessary  ac- 
tion in  the  circuit  court  of  the  United  States  for  the  district  of 
Colorado,  and  at  that  time  assigned  to  Green  one-half  of  his 
interest  in  the  contracts  mentioned. 

Mrs.  Billings  was  the  widow,  and  one  of  the  heirs  at  law,  of 


394  Cassbblbioh  v.  Gbbbn.  [April  T.. 

William  J.  Wood,  and  to  her,  under  the  statutes  of  this  state, 
one-half  of  his  estate  descended.  Haste  was  necessary  in  the 
beginning  of  the  action  to  prevent  the  bar  of  the  statute  of  lim- 
itations, but  at  the  time  of  the  bringing  of  the  suit,  which  was 
instituted  in  the  federal  court  in  the  month  of  April  1888, 
neither  Casserleigh  nor  Green  was  authorized  to  represent  Mrs. 
Billings.  Casserleigh  had,  however,  previous  to  the  employment 
of  Green,  endeavored  to  secure  from  Mrs.  Billings  a  contract 
similar  to  that  with  the  other  heirs,  but  was  unsuccessful,  and 
of  that  fact  Green  was  apprised  at  the  time  of  his  employment; 
but,  in  order  to  save  her  rights,  she  was  made  a  party  to  the 
action,  as  Casserleigh  says,  at  his  instance  and  request,  but  as 
Green  maintains,  at  the  request  of  one  of  her  co-plaintiffs,  and 
that  he  (Green),  as  the  record  abundantly  shows,  after  the  suit 
was  begun  notified  her  of  what  had  been  done,  and  expressly 
stated  that  he  had  no  authority  to  bring  the  suit  for  her,  but  her 
name  was  used  to  preserve  her  rights,  and  that  she  was  at  liberty 
to  employ  other  counsel  to  appear  for  her,  if  she  so  desired. 

Later,  and  pending  the  suit,  Casserleigh  made  further  ef- 
forts to  secure  a  contract  from  Mrs.  Billings,  and  brought  her, 
on  one  or  more  occasions,  to  the  office  of  Green  with  a  view  to 
securing  her  signature  to  a  contract  already  prepared,  but  she 
absolutely  refused  to  sign  it,  assigning  therefor  reasons  unneces- 
sary here  to  mention.  Green  knew  of  Casserleigh's  efforts  in  thia 
direction,  but  there*  is  no  evidence  that  he  did  anything  to 
thwart  them. 

Still  later  in  the  progress  of  that  action  Green,  without  the 
knowledge  of  Casserleigh,  made  an  agreement  with  Mrs.  Bil- 
lings whereby  he  was  to  receive  one-third  of  whatever  interest 
she  recovered.  The  action  resulted  in  a  judgment  for  the  Wood 
heirs,  and  Mrs.  Billings  complied  with  her  agreement  with 
Green  by  rendering  to  him  the  stipulated  compensation.  This 
action  was  then  brought  by  Casserleigh  against  Green  to  recover 
of  him  a  one-half  interest  in  the  amount  of  the  compensation 
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which  he  received  from  Mrs.  Billings. 

At  the  trial  in  the  district  court,  without  a  jury,  the  findings 
of  fact  were  in  favor  of  defendant  and  the  action  was  dismissed, 
and  this  judgment,  as  already  stated,  was  afiSrmed  by  the  court 
of  appeals.  Counsel  for  plaintiff  Casserleigh  here  insist  upon 
all  of  the  errors  there  assigned  and  considered,  but  his  chief 
grievance,  as  stated  by  his  counsel,  is  that  the  court  of  appeals, 
as  appears  from  its  reported  opinion,  misapprehended  the  true 
theory  upon  which  the  case  was  founded  and  upon  which  it  was 
tried  and  argued. 

Mr.  Justice  Bissel,  who  wrote  the  opinion,  stated  that  theie 
was  but  one  question  in  the  case,  which  was  one  of  fact,  and  as 
that  was  determined  upon  conflicting  testimony,  the  judgment 
of  the  trial  court  would  not  be  disturbed.  The  learned  judge 
proceeds  to  say  that  Casserleigh  brought  this  suit  against  Green 
to  compel  him  to  account  for  one-half  of  whatever  he  got  from 
If  rs.  Billings  on  the  theory  of  an  express  contract  with  Qreen 
that  he  was  to  receive  a  one-half  interest  in  whatever  contract 
(}reen  should  ultimately  make  with  Mrs.  Billings  and  one  half  of 
ivhatever  he  should  get  out  of  it  in  fighting  for  that  particular 
interest  in  the  estate.*' 

Turning  to  the  complaint  we  find  averments  therein  that: 
'*T[t  was  agreed  by  the  plaintiff  (Casserleigh)  and  the  defendant 
(Green)  ♦  ♦  ♦  that,  upon  the  institution  of  the  suit  to 
recover  the  interests  of  the  aforesaid  heirs  in  said  mining  prop- 
erty, Margaret  Billings,  the  widow  of  William  J.  Wood,  with 
whom  the  plaintiff  had  been  negotiating  for  a  contract,  as  was 
well  known  to  the  defendant,  should  likewise  be  made  a  party  to 
said  suit,  and  it  was  understood  and  agreed,  between  the  defend- 
ant and  the  plaintiff,  that  the  defendant  was  to  have  one-half 
(^)  interest  in  the  contract  to  be  made  by  the  plaintiff  with 
Margaret  Billings,  the  same  as  in  the  contracts  with  the  other 
aforesaid  heirs,  and  the  defendant  agreed  and  promised  to  cause 
the  said  Margaret  Billings  to  execute  to  the  plaintiff  a  contract 
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similar  io  the  one  made  by  the  other  heirs  under  wliich  he  had 
been  employed  by  the  plaintiff.  *  *  *  That  contrary  to 
his  agreement  with  the  plaintiff  and  in  violation  of  the  confidence 
and  trust  reposed  in  him^  the  defendant  secured  from  the  said 
Margaret  Billings  a  contract  made  and  executed  to  himself, 
without  the  knowledge  and  consent  of  the  plaintiff;  ♦  ♦  • 
and  under  the  agreement  made  by  defendant  with  the  plaintiff, 
plaintiff  became  and  still  is  entitled  to  one-half  (i/^)  interest 
in  all  moneys  and  properties  so  recovered  by  the  defendant 
That  the  defendant  *  *  ♦  has  failed  to  account  to  plain- 
tiff for  any  moneys  or  properties  so  received  by  him  by  reason  of 
his  employment  as  attorney  for  Margaret  Billings,  as  in  good 
conscience  and  equity  he  was  required  to  do/' 

Thus  it  will  be  seen  that,  according  to  the  plaintiff's  own 
complaint,  he  did  rely  upon  a  contract  between  himself  and 
Green,  by  the  express  terms  of  which  he  was  to  receive  one-half 
of  the  amount  of  the  recovery  in  behalf  of  Mrs.  Billings,  and 
that  the  court  of  appeals  was  correct  in  stating  the  theory  upon 
which  the  action  was  founded. 

It  is  true  that,  in  the  argument  of  appellant's  counsel  both 
in  the  court  of  appeals  and  here,  they  say  they  do  not  rely  upon 
the  contract,  but  that,  by  reason  of  .the  relation  of  attorney  and 
client  which  existed  between  Green  and  the  plaintiff  as  the  result 
of  the  employment  of  the  former  as  an  attorney  to  prosecute  the 
suit  in  the  federal  court.  Green  must  be  considered  and  held 
as  a  trustee  for  plaintiff  as  to  the  amount  of  the  recovery  of  the 
Billings  judgment. 

It  does  not  seem  important  to  us,  imder  the  facts  of  this  case, 
however,  whether  the  theory  of  the  case  is  as  stated  by  the  court 
of  appeals,  or  essentially  different,  as  asserted  by  appellant's 
counsel  in  their  brief.  They  say  that  the  present  action  is  found- 
ed upon  the  wrongful  and  inequitable  conduct  of  Green  whereby 
his  client  (the  plaintiff)  was  prevented  from  obtaining  an 
understanding  or  contract  with  Mrs.  Billings;  that  the  action 
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is  one  for  a  breach  of  duty  arising  out  of  the  relation  of  at- 
tome)'  and  client,  and  the  wrongful  appropriation  of  property 
by  the  attorney;  or,  as  otherwise  expressed  by  them  in  argu- 
ment, that  the  gist  of  the  present  action  is :  Could  the  defend- 
ant Green,  while  he  was  the  attorney  for  plaintiff  and  entrusted 
with  his  rights  and  interests  involved  in  the  Wheeler  suit, 
bargain  for,  and  obtain,  a  contract  with  Mrs.  Billings  for  which 
plaintiff  was  at  the  time  striving,  without  the  knowledge  and 
consent  of  the  latter? 

We  say  that  it  is  immaterial  for,  in  either  event,  the  basis  of 
plaintiff^s  right  to  recover  at  all  grows  out  of  some  contract,  ex- 
press or  implied.  That  there  was  no  express  contract  is  con- 
ceded. That  there  was  no  implied  contract  was  found  by  the 
trial  court.  While  counsel  strenuously  insist  that  the  relation  of 
attorney  and  client  existed  between  plaintiff  and  defendant,  the 
trial  court  must  have  found  from  all  the  testimony  that  that 
relation  existed  only  between  the  Wood  heirs  and  the  defendant, 
and  not  between  plaintiff  and  defendant.  In  hiring  Green, 
therefore,  Casserleigh  acted  as  the  agent  and  representative  of  ^ 
the  Wood  heirs,  and  not  for  himself,  or  in  his  own  capacity,  and 
he  was  not  even  a  party  to  the  action  to  prosecute  which  Green 
was  employed. 

But  if  it  be  assumed  that  Casserleigh  employed  Green  in  that 
action  as  his  attorney,  the  mere  fact  of  such  an  employment 
whereby  the  attorney  was  to  act  for  the  heirs  with  whom  Cas- 
serleigh had  already  secured  contracts  did  not,  of  itself,  impose 
a  legal  obligation  on  Green  to  divide  with  Casserleigh  the  fees 
that  he  might  receive  under  subsequent  contracts  made  with 
other  heirs;  unless,  indeed,  that  obligation  was  a  part  of  the 
contract  between  Casserleigh  and  Green  at  the  time  the  latter 
was  employed  for  the  heirs  whom  Casserleigh  had  authority  to 
represent.  In  other  words,  if  the  relation  of  client  and  attome> 
existed  between  plaintiff  and  defendant  as  to  the  interests  of  the 
children,  it  certainly  did  not  as  to  the  interests  of  their  mother, 
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Mrs.  Billings.  This  question  of  fact  was  resolved  against  the 
contention  of  Casserleigh  and  in  favor  of  Green,  and  under  the 
established  rule  of  this  court  we  are  not  at  liberty  to  interfere 
with  it.  So  it  is  only  necessary  to  say  that,  whether  the  cause 
of  action  is  founded  upon  a  contract,  or  based  upon  the  fiduciary' 
relation  between  the  parties,  the  necessary  facts  which  plaintiff 
must  establish  in  order  to  prove  his  case  upon  either  theory  were, 
by  the  trial  court,  held,  upon  conflicting  evidence,  to  be  wanting. 
Gratitude  for  favors  received  might  have  prompted  Green  to 
share  with  plaintiff  the  compensation  that  came  from  Mrs.  Bil- 
lings, but  we  can  enforce  only  legal  obligation. 

The  precaution  may  not  be  necessary,  but  to  avoid  misap- 
prehension it  is  well  to  say  that  this  controversy  is  not  to  be 
confused,  or  identified,  with  that,  if  any,  between  plaintiff  and 
the  Wood  heirs,  under  their  alleged  contracts.  It  may  also  be 
observed  that  the  trial  court  might  well  have  found  for  either 
party.  It  would  be  very  diflBcult  upon  the  record  for  an  appel- 
late tribunal,  without  a  personal  knowledge  of  the  witnesses,  and 
without  opportunity  to  see  and  hear  them  testify,  to  arrive  at  the 
truth  of  the  matter;  and  under  our  practice  discussion  of  the 
irreconcilable  testimonv  would  be  both  useless  and  fruitless. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Aff,rmed, 

Mr.  Justice  Steele  not  sitting. 


[No.  4075.] 

MoCartht  bt  al.  v.  Crump  bt  al. 

^  JgJ   1.    Appellatb  Pbactick— Jurisdiction. 

The  court  wlH  of  its  own  motion  notice  the  question  of  Ju- 
risdiction. 

2.    Apfbllatb  pRAcnoB — Jurisdiction  of  Suprbmb  Court, — Causbb 
Transferred  from  Court  of  Appeals. 
The  supreme  court  has  no  jurisdiction  to  review  a  cause  trans- 
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f erred  from  the  court  of  appeals  unless  it  would  have  Jurisdiction 
to  review  the  Judgment  of  the  lower  court  if  taken  directly  to  the 
supreme  court  by  the  same  form  of  procedure  adopted  in  taking 
it  to  the  court  of  appeals. 
3.    S AM K— Appeals  and  Writs  of  Error. 

Section  388a  Mills  Ann.  Code  providing  that  where  an  appeal 
is  dismissed  for  want  of  Jurisdiction  and  It  appears  that  the  court 
would  have  Jurisdiction  if  the  cause  had  come  up  on  writ  of  error, 
the  cause  shall  be  docketed  as  pending  on  writ  of  error  applies 
only  to  causes  appealed  directly  from  the  lower  court  and  not  to 
causes  appealed  to  the  court  of  appeals  and  transferred  to  the  su- 
preme court. 

Appeal  from  the  County  Court  of  Gunnison  County. 

Transferred  from  Court  of  Appeals. 

Mr.  Dexteb  T.  Sapp  for  appellants. 

Mr.  Thos.  C.  Brown  for  appellees. 

Per  Curiam. — This  action  was  originally  commenced  in  the 
county  court  of  Gunnison  county  by  appellees,  as  plaintiffs,  to 
recover  from  appellants,  as  defendants,  upon  an  alleged  contract 
for  services.  The  trial  resulted  in  a  judgment  in  favor  of  plain- 
tiffs in  the  sum  of  two  thousand  dollars  and  costs,  and  also 
sustaining  the  attachment  issued  in  aid  of  their  action.  From 
that  judgment  the  defendants  appealed  to  the  court  of  appeals 
and  docketed  the  cause  there  April  7,  1899.  On  motion  of  plain- 
tiffs the  cause  was  transferred  to  this  court.  Defendants  have 
raised  no  question  regarding  the  jurisdiction  to  entertain  the 
appeal,  but  that  is  one  which  the  court  will  notice  of  its  own 
motion — Whipple  v.  Stevenson,  25  Colo.,  447;  McKinnon  v. 
Hall,  10  Colo.  App.,  291;  for  without  jurisdiction  it  would  be 
idle  to  pronounce  a  judgment  on  the  merits.  There  is  no  question 
involved  which  gives  this  court  jurisdiction  to  entertain  the  ap- 
peal. The  question  presented  relates  wholly  to  the  one  of 
Vol.  28-20 
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whether  or  not  plaintiflfs  are  entitled  to  the  judgment  on  theii 
contract  This  is  less  than  the  jurisdictional  amount.  The 
liability  of  defendants  is  in  no  manner  dependent  upon  the  solu- 
tion of  any  questions  relating  to  those  matters  which,  under  the 
act  regulating  appeals  and  writs  of  error,  determine  the  juris- 
diction of  this  court  independent  of  the  amount  of  the  judgment 
sought  to  have  reviewed.  No  judgment  has  been  pronounced  by 
the  court  of  appeals.  The  cause  now  stands  the  same  as  an  ap- 
peal direct  from  the  county  to  this  court.  ,  In  this  form  the  su- 
preme court  is  without  jurisdiction  by  the  express  provisions  of 
the  act  creating  the  court  of  appeals.  The  fact  that  the  cause 
was  first  appealed  to  the  latter  tribunal,  does  not  change  the 
situation.  By  the  act  creating  the  court  of  appeals,  it  was  pro- 
vided  that  any  cause  taken  to  that  tribunal  which  was  not  with- 
in its  final  jurisdiction  might  be  transferred  to  the  supreme 
court  on  motion  of  the  appellee,  or  defendant  in  error,  unde? 
prescribed  conditions — Sec.  406o  Mills  Ann.  Code.  In  1899  the 
act  was  amended,  whereby  it  was  provided  that  in  causes  taker^ 
to  the  court  of  appeals,  either  on  error  or  appeal,  of  which  thai 
tribunal  did  not  have  the  final  jurisdiction,  the  judgment  in 
such  case  should  be  final,  unless  the  defendant  in  error,  or  ap- 
pellee, moved  to  transfer  it  to  the  supreme  court  within  a  pre- 
scribed time — Session  Laws  1899,  p.  172  et  seq.  Whether  this 
cause  was  transferred  by  appellees  under  the  provisions  of  the 
act  creating  the  court  of  appeals  as  originally  passed,  or  by 
virtue  of  the  above  amendment,  is  immaterial.  It  certainly  was 
the  clear  intent  of  the  legislature  in  either  case  that  two  condi- 
tions must  exist  before  the  appellees  or  defendants  in  error  in 
any  cause  pending  in  the  court  of  appeals  could  transfer  it  to 
this  court,  namely:  (1)  That  the  amount  of  the  judgment  gave 
this  court  jurisdiction,  or  other  questions  were  involved  which 
gave  it  authority  to  review  the  judgment  of  the  inferior  tribun- 
al; (2)  That  the  supreme  court  was  vested  with  jurisdiction 
to  review  the  judgment  under  the  procedure  adopted  by  which 
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it  was  taken  to  the  court  of  appeals ;  so  that^  if  a  case  was  taken 
to  the  court  of  appeals  from  an  inferior  tribunal  on  appepal^  it 
could  not  be  transferred  to  the  supreme  court  unless  the  latter 
could  also  take  jurisdiction  on  appeal.  Any  other  construction, 
would  lead  to  the  anomaly  that  this  court  would  be  reqxdred  to 
review  the  judgment  of  inferior  tribunals  on  appeal  which,  by 
the  express  terms  of  the  law,  it  is  inhibited  from  doing. 

The  provision  of  section  388a,  Mills  Ann.  Code,  which  pro- 
vides that  if  an  appeal  to  this  court  shall  be  dismissed  for  lack 
of  jurisdiction  to  entertain  it,  but  that  the  court  would  have 
jurisdiction  on  error,  it  shall  be  redocketed  as  pending  on  writ 
of  error,  has  no  application.  That  section  is  applicable  to  those 
cases  originally  brought  here  on  appeal.  The  cause  is  remanded 
to  the  court  of  appeals. 

Reni€U%ded, 


ts»  ase 
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1.  C1TIB8  AHD  TowKS — City  CouNoiii — Board  of  Public  Works —  ea^  388 
Maitdamus — Jurisdiction. 
In  a  mandamus  proceeding  against  the  board  of  public  works 
of  the  city  of  Denver  to  compel  the  board  to  grant  permission  to 
a  telephone  company  to  excavate  a  trench  In  one  of  the  public 
alleys  in  which  to  place  conduits  for  laying  wires,  the  board  has  no 
right  to  question  the  constitutionality  of  the  ordinance  or  resolu- 
tion of  the  city  council  granting  to  the  telephone  company  the  priv- 
ilege of  occup3ring  the  streets  and  alleys  of  the  city  for  the  purpose 
of  conetructing  and  operating  a  telephone  system  on  the  ground 
that  it  attempted  to  make  an  irrevocable  grant  of  a  special  privi 
lege.  And  the  attempt  by  the  board  to  set  up  in  its  answer  such  in- 
validity as  a  defense  does  not  give  the  supreme  court  appellate 
Jurisdiction  on  the  ground  that  a  franchise  or  a  constitutional 
question  is  involved  for  the  reason  that  the  board  may  not  raise 
that  question. 
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2.  Samk— Pabtiss 

In  an  action  of  mandamus  against  the  board  of  public  workt 
of  the  city  of  Denver  to  compel  said  board  to  grant  permission  to  a 
telephone  company  to  excavate  a  trench  in  one  of  the  public  alleys 
of  the  city  in  which  to  place  conduits  for  its  wires,  the  fact  that  the 
city  attorney  appears  for  the  respondent  does  not  make  the  city  in 
its  municipal  capacity  a  party  so  as  to  authorize  the  determination 
of  the  validity  of  petitioner's  privilege  or  franchise. 

3.  Appbllate  Pbaotiob — Traivsfer  of  Causb  from  Court  op  .\r- 

PBALS. 

Where  a  cause  is  transferred  from  the  court  of  appeals  to  the 
supreme  court  on  motion  of  apppellants  the  fact  that  the  reasons 
given  in  the  opinion  of  the  court  for  remanding  the  cause  to  the 
court  of  apppeals  are  inimical  to  the  interests  of  appellants  does 
not  entitle  them  to  be  heard  in  a  request  for  the  withdrawal  of 
those  reasons  from  the  opinion  since  their  act  is  responsible  for  that 
result. 

On  Removal  from  Court  of  Apppeals, 

Mr.  J.  M.  Ellis,  Mr.  Guy  LbR.  Stevick,  Mr.  6.  Q.  Bich- 
MOND  and  Mr.  H.  M.  Obahood  for  appellants. 

« 

Mr.  Thos.  B.  Stuart  and  Mr.  Chas.  A.  Murray  for  appellee. 

Per  Curiam, — The  Denver  Telephone  Company,  a  domestic 
corporation,  is  the  remote  asignee  of  a  right  or  privilege  which 
the  city  council  of  the  city  of  Denver,  by  resolution  in  1884, 
granted  to  eight  of  its  citizens  to  occupy  its  pufelic  streets  and 
alleys  for  the  purpose  of  constructing  and  operating  a  telegraph 
and  telephone  system.  In  January  1897,  the  company  made  a 
written  application,  as  the  charter  or  ordinance  of  the  city  pre- 
scribes, to  the  board  of  public  works  of  the  city  of  Denver  for 
a  permit  to  excavate  a  trench  in  one  of  the  public  alleys  in  which 
conduits  for  laying  telephone  wires  were  to  be  placed,  the  same 
being  a  part  of  the  proposed  system.  This  application  was 
denied.  Thereupon  this  proceeding  in  mandamus  was  brought 
to  compel  the  respondent  board  to  issue  to  petitioner  company 
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the  permit  theretofore  refused.  In  the  petition  reasons  are  given 
for  the  apparent  delay  in  completing  the  system,  and  there  is 
also  set  forth  a  history  of  petitioner's  enterprise  from  its  incep- 
tion, with  the  details  of  which  we  are  not  concerned  at  this  time. 

To  the  alternative  writ  to  show  cause  why  the  petition  should 
not  be  granted,  the  board  made  answer,  and  upen  these  two 
pleadings  trial  was  had  which  resulted  in  a  judgment  awarding 
the  permanent  writ.  From  that  judgment  respondent  board  and 
the  individuals  composing  it  appealed  to  the  court  of  appeals. 
After  all  the  briefs  were  filed  and  the  cause  was  on  the  eve  of 
submission,  the  present  city  attorney  of  the  city  of  Denver  enter- 
ed his  appearance  as  attorney  for  appellants,  and  asked  that  the 
cause  be  removed  to  this  court  upon  the  ground  that  a  franchise 
and  a  constitutional  question  were  involved.  No  formal  ap- 
plication to  remand  has  been  made  by  the  appellee,  but  in  argu- 
ment the  suggestion  is  made  that,  though  its  counsel  was  wil- 
ling to  submit  the  cause  on  its  merits,  this  court  has  not  juris- 
diction of  the  appeal.  But,  as  has  often  been  said,  consent  does 
not  confer  appellate  jurisdiction;  and  it  is  clear  that  the  court 
of  appeals  act,  which  is  at  once  the  source  and  measure  of  our 
power  in  the  matter  of  appeals,  has  not  given  it. 

Of  the  nine  separate  grounds  interposed  by  the  respondent  at 
the  trial  and  upon  this  review  as  reasons  why  the  court  should 
withhold  the  writ,  and  as  constituting  its  reasons  for  refusing  the 
permit,  only  one  presents  features  which,  in  any  circumstances, 
properly  invoke  the  jurisdiction  of  this  court.  That  is  that  the 
alleged  privilege  claimed  by  petitioner  is  invalid  because,  by 
resolution  of  the  city  council,  there  is  an  attempt  to  make  an 
irrevocable  grant  of  a  special  privilege  or  franchise,  which  is  for- 
bidden by  section  11  of  article  2  of  our  constitution.  This  con- 
tention by  the  board  is  said  to  introduce  into  the  case  not  only 
the  element  of  a  franchise,  but  also  the  unconstitutionality  of 
the  resolution  of  the  council  purporting  to  confer  it.  The  other 
grounds  of  objection  go  to  the  right  of  the  council  by  resolution 
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to  confer  such  privileges;  the  non-assignability  thereof;  the  ex- 
clusive power  of  the  board  to  grant  or  withhold  the  same  with- 
out having  their  determination  reviewed  by  courts ;  that  the  bond 
filed  was  insufi&cient;  that  petitioner  was  unable  to  carry  out 
the  enterprise ;  that  rights,  if  any,  which  originally  existed  have 
been  abandoned;  and  that  the  petitioner  did  not  make  the  ap- 
plication in  good  faith.  It  will  be  seen  that  none  of  these  pre- 
sents a  question  that  gives  this  court  jurisdiction. 

Tf  it  be  conceded  that,  in  an  appropriate  action,  where  the  cit} 
of  Denver  and  the  telephone  company  were  parties,  and  where 
the  issues  were  the  same  as  those  attempted  to  be  raised  here, 
a  franchise  would  be  involved,  and  a  constitutional  question 
present  that  must  be  determined,  it  does  not  necessarily  follow 
that  such  questions  may  be  raised  in  this  action  by  the  board  of 
public  works  unless,  under  the  statutes  and  ordinances  of  the 
city,  it  represents  the  munipality  in  its  legislative  capacity,  or 
has  power  co-extensive  with  the  city  council  in  the  subject  mat- 
ter of  the  action. 

By  the  city  charter  the  legislative  power  of  the  city  of  Denve? 
is  vested  exclusively  in  the  city  council.  The  board  of  public 
works,  in  the  matter  of  granting  rights  or  privileges,  such  a? 
those  claimed  by  petitioner,  has  no  power  whatever.  In  so  far 
as  it  has  anything  to  do  in  aiding  the  city  or  the  grantee  in  giv- 
ing eflEect  to  a  right  or  franchise  previously  granted  by  the  \slw 
making  power,  the  board  acts  in  a  ministerial  or  administrative^ 
capacity.  It  therefore  does  not  lie  with  the  board  to  pass  upor. 
the  constitutionality  of  the  ordinance  or  resolution  by  whicl- 
such  rights  are  given,  or  to  decide  for  itself  whether  or  not  th( 
privilege  claimed  results  from  the  act  of  the  city  council  purport- 
ing to  create  it.  If  the  city  council  has  not  revoked,  or  canceled, 
or  otherwise  called  in  question  the  validity  of  the  resolution 
under  which  petitioner  claims,  or  the  right  thereby  granted,  ii 
is  not  within  the  province  of  a  merely  administrative  body  like 
the  board  of  public  works  to  constitute  itself  a  tribunal  for 
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passing  upon  such  questions.  And  so  long  as  the  privilege  re- 
mains unrevoked  by  the  city  council,  as  appears  to  be  the  case 
here,  such  administrative  o£5cer8  or  tribunal  should  not  be 
permitted  to  question  it.  Only  persons  who  are  injuriously  af- 
fected by  the  alleged  unconstitutionality  of  a  statute  or  ordi- 
nance may  be  heard  to  object  to  it  on  that  ground.  Neither  in- 
dividually, nor  collectively  as  a  board,  are  the  members  of  this 
body  affected  by  this  resolution.  Their  interest  in  it  is  only 
that  of  other  citizens  of  the  city. 

The  question  was  settled  by  this  court  in  Denver  Tramway 
Co.  V.  Londoner,  20  Colo.  150;  and  the  same  principle  is  enunci- 
ated in  People  v.  Ames,  24  Colo.  422:  Ames  v.  The  People,  26 
Colo.  83 ;  Rhodes  et  al.  v.  Board  of  Public  Works,  10  Colo.  App. 
99 ;  and  in  a  late  case  which  is  strictly  in  point  to  the  one  at  bar, 
Ohee  V.  Northern  Union  Gas  Co.,  158  N".  Y.  510. 

If  the  final  judgment  in  this  case  commands  the  board  to  is- 
sue the  permit,  the  judgment  would  not,  as  to  the  city,  be  res 
adjudicata  of  a  future  controversy  between  it  and  petitioner  res- 
pecting the  rights  of  the  latter  under  this  resolution ;  and  if  the 
writ  should  be  withheld,  this  would  not  estop  petitioner  to  as- 
sert its  rights  as  against  the  city.  It  may  be  true  that  the  same 
reasons  which  preclude  the  appellants  on  this  review  from  rais- 
ing a  constitutional  question  and  that  of  a  franchise  will  con- 
trol in  the  court  of  appeals  as  to  their  rights  to  be  heard  upon 
the  other  assignments  of  error  to  which  we  have  above  referred. 
It  may  also  be  true  that,  while  refusing  to  decide  the  case  on  its 
merits  because  jf  a  lack  of  jurisdiction  of  the  appeal,  in  effect, 
we  resolve  all  of  appellants'  contentions  against  them  when  we 
hold  that  they  are  not  in  a  position  to  raise  the  questions,  which, 
alone,  give  us  jurisdiction.  But  that  anomaly,  if  such  it  be,  we 
are  not  responsible  for.  It  is  due  to  the  system  prevailing  in 
this  state  by  which  exclusive  appellate  jurisdiction  in  certain 
cases  is  conferred  upon  one  appellate  tribunal,  and,  in  other 
cases,  concurrent  jurisdiction  upon  the  two.     Hence,  if  our  de- 
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cision  that  the  board  cannot  raise  the  question  of  the  franchise 
or  constitutional  question,  even  if  such  questions  would  be  in- 
volved were  the  action  appropriate  and  the  necessary  parties 
present,  is  virtually  a  determination  of  the  entire  controversy — 
because  the  principle  herein  announced  is  decisive  of  all  the 
objections  urged  by  appellants — that  is  ho -reason  why  we  should 
not  refrain  from  usurping  a  jurisdiction  we  do  not  possess  and 
announce  the  reasons  which  compel  the  decision. 

The  fact  that  the  attorney  who  appears  for  appellants  in  this 
case  happens  to  be  the  same  person  who  is  the  city  attorney  of 
the  city  of  Denver,  does  not  change  the  character  of  this  action, 
or  make  it  one  in  which  the  city,  in  its  municipal  capacity,  is 
a  party.  However  desirous  the  city  may  be  for  the  court  in  this 
action  to  determine  the  validity  of  the  alleged  privilege  or 
franchise  of  the  petitioner,  we  must  decline  to  depart  from  the 
established  practice  and  plain  letter  of  the  statute  and  cannot 
allow  the  city  thus  to  get  a  decision  that  would  bind  neither  it 
nor  the  owner  of  the  rights  claimed.  If  the  city  really  desires 
to.  have  this  question  tested,  there  ought  not  to  be  any  difBculty 
in  properly  presenting  the  matter  in  an  appropriate  way  where 
the  judgment  announced  would  be  conclusive  of  the  rights,  not 
only  of  petitioner,  but  of  the  city  itself. 

The  case  will  be  remanded  to  the  court  of  appeals,  and  it  is 
80  ordered. 

Remanded, 

On  Petition  for  Rehearing. 

Per  Curiam, — In  his  petition  for  a  rehearing  learned  counsel 
for  apppellants  is  disposed  to  concede,  what  we  have  already 
decided,  that  appellants  may  not  question  the  validity  of  an 
ordinance  passed  by  the  city  council;  but  still  maintains  his 
former  position  that  since  permits  to  excavate  in  the  alleys  and 
streets  of  the  city  must  be  had  from  the  board  of  public  works, 
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that  body  may  for  itself  detennine  whether  upon  the  applicant 
therefor  has  been  conferred  by  the  city  council  a  special  or  gen- 
eral right  thereto.  We  are  satisfied  with  our  conclusion  upon 
both  these  propositions.  The  principle  which  applies  to  the  one, 
is  equally  pertinent  to  the  other,  contention. 

The  principal  object  of  counsel's  petition,  however,  is  to  secure 
a  modification  of  the  opinion.  To  determine  whether  the  board 
of  public  works  may  be  heard  upon  the  only  two  propositions 
relied  upon  for  a  reversal  which,  in  any  contingency,  invoke  the 
appellate  jurisdiction  of  this  court,  it  became  necessary  first  to 
ascertain  the  power  of  the  board  under  the  city  charter  in  the 
matter  of  granting  permits  of  the  character  in  question.  We 
said  that  whatever  the  power  of  the  board  might  be  in  regard  to 
other  things,  with  respect  to  the  granting  of  this  permit  it  acted 
in  a  ministerial  or  administrative  capacity  only;  for,  not  pos- 
sessing the  legislative  power  of  the  city  council,  it  was  not  com- 
petent for  the  board  to  raise  the  question  of  a  franchise,  or  at- 
tack the  constitutionality  of  the  resolution  upon  which  the 
rights  of  the  telephone  company,  if  any,  were  based.  Jurisdic- 
tion of  the  appeal,  therefore,  was  not  assumed.  Perceiving, 
however,  that  the  same  reasons  which  were  assigned  for  not  tak- 
ing jurisdiction  might  apply  to  all  the  objections  interposed  by 
the  board  to  the  granting  of  the  writ,  and  in  answer  to  a  sugges- 
tion that  it  would  be  inconsistent  for  the  court  while  declining 
jurisdiction,  in  effect  to  determine  all  the  questions  which  appel- 
lants sought  to  raise,  we  felt  it  to  be  our  duty  to  show  that  the 
anomaly  of  our  course,  if  such  it  be,  was  due  to  the  system  exist- 
ing in  this  state  whereby  appellate  jurisdiction  is  conferred  upon 
two  tribunals. 

We  have  no  desire  in  a  cause  not  within  our  jurisdiction  to 
prejudge  the  merits  of  the  controversy,  nor  have  we  sought  to 
tie  the  hands  of  the  court  of  appeals.  Yet  further  reflection 
serves  to  strengthen  the  conviction  that  we  were  right  in  insert- 
ing in  the  opinion  the  remak  to  which  appellants  have  excepted. 
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We  appreciate  the  desire  of  appellants  to  return  to  the  court 
of  appeals  with  their  record  uninfluenced  by  "predictions  or 
unnecessary  suggestions"  on  the  part  of  this  court.  Appellants, 
however,  had  this  cause  transferred  from  the  court  of  apppeals 
and  invoked  the  jurisdiction  of  this  court.  In  accordance  with 
the  established  practice,  we  gave,  and  very  properly,  our  reasons 
for  remanding  it.  If  these  reasons  are  inimical  to  the  interests 
of  appellants,  their  act  is  responsible  for  that  result,  and  they 
should  not  now  be  heard  in  the  request  for  their  withdrawal. 
We  consider  it  quite  appropriate  that  reasons  for  a  court's  con- 
clusion be  given. 

The  petition  for  rehearing  is  denied. 


[No.  4086.] 

The  Farm  Investment  Co.  et  al.  v.  The  Alta.  Land  and 

Water  Co.  et  al. 

1.  MoBTOAGEs — Aftbr  A  oquired  Pbopertt  . 

Where  apt  words  are  .used  in  a  mortgage,  property  acquired  by 
the  mortgagor  subsequent  to  its  execution  may  become  subject  to 
the  mortgage  but  property  standing  in  the  name  of  some  person 
other  than  the  mortgagor  cannot  become  subject  to  the  lien  of  the 
mortgage  unless  the  mortgagor  has  a  legal  or  equitable  interest 
therein. 

2.  Samb—Cobporationb— Ditch  Comfaivibs. 

Where  a  aitch  company  mortgaged  its  entire  line  of  ditch,  with 
all  laterals  and  reservoirs,  then  in  existence  or  thereafter  to  be 
constructed,  its,  pump,  boiler,  pipes  and  all  appliances  and  fixtures 
used  in  the  operation  of  the  ditch  together  with  all  rights,  privi- 
leges, franchises  and  water  rights  of  the  mortgagor,  and  after  con- 
structing several  miles  of  ditch  and  using  all  the  money  borrowed 
from  the  mortgagee  in  the  construction  thereof  the  pumping  plant 
proved  to  be  inadequate  to  supply  the  ditch  with  water  and  the 
work  was  abandoned,  and  the  principal  officers  of  the  mortgagor 
company  organized  another  company  and  with  their  own  money, 
and  without  using  any  of  the  mortgagor's  money  for  the  purpose. 
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constructed  another  ditch  at  great  cost  to  conduct  water  to  the 
mortgagor's  ditch  and  through  it  to  water  the  lands  intended  to  be 
watered  by  mortgagor's  ditch,  and  with  the  intention  of  deeding  the 
last  ditch  to  the  mortgagor  when  completed,  the  mortgagor  com- 
pany had  neither  a  legal  nor  equitable  interest  in  the  ditch  con: 
Btructed  by  the  new  company  and  the  mortgage  lien  did  not  extend 
to  such  ditch,  and  the  fact  that  the  officers  of  the  mortgagor  com- 
pany were  also  officers  of  the  new  company  did  not  estop  the  new 
company  from  acquiring  a  separate  and  distinct  appropriation  of 
water  from  that  of  the  mortgagor  company. 

Appeal  from  the  District  Court  of  Mesa  County. 

Mr.  James  W.  McCreery  and  Mr.  J.  S.  Carnahak  for  ap- 
pellants. 

Mr.  C.  F.  Caswell  for  appellees. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court. 

In  an  action  to  foreclose  a  deed  of  trust  executed  by  The  Alta 
Land  and  Water  Company  to  secure  the  payment  of  a  note  for 
$6,000,  the  appellants,  in  the  court  below,  sought  to  subject 
certain  ditches  and  appropriations  of  water  not  owned  by  The 
Alta  Land  and  Water  Company  at  the  time  of  giving  the  deed 
and  note  to  the  lien  of  their  deed  of  trust,  under  a  clause  in  the 
deed  which  is  as  follows: 

"♦  *  *  An  irrigating  ditch  known  as  the  Alta  Land  and  Water 
Company's  ditch,  the  head  of  said  ditch  being  on  the  west  side 
of  the  Grand  river,  in  section  nine,  township  eleven  south,  of 
range  ninety-eight  west  of  the  sixth  principal  meridian,  in  Mesa 
county,  Colorado,  and  supplied  by  pumping  water  from  the 
Grand  river,  and  including  the  entire  line  of  said  ditch,  as  now 
constructed  and  hereafter  to  be  constructed,  with  all  laterals  and 
reservoirs,  now  constructed  and  to  be  constructed,  along  the  line 
of  said  ditch  by  said  company.  Also  one  Swan  Hot  Air  Pump 
of  three  thousand  (3,000)  gallons  per  minute  capacity,  together 
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with  one  air  compressor,  tank,  boiler,  and  all  pipes,  and  every 
and  all  appliances  and  fixtures  used  in  the  operation  of  ditch, 
and  together  with  all  rights,  privileges  and  franchises  of  said 
party  of  the  first  part,  in  the  construction,  maintenance  and 
operation  of  said  ditch,  and  the  appropriation  of  and  right  to 
water  from  Grand  river  as  now  appropriated  or  hereafter  ap* 
propriated  for  said  ditch  by  said  party  of  the  first  part.  To- 
gether with  all  rights  to  the  use  of  water  for  irrigating  said 
premises,  and  for  domestic  use  thereon,  to  which  the  said  party 
of  the  first  part  or  the  premises  hereby  conveyed  has  now  or  may 
hereafter  become  entitled,  however  the  same  may  be  evidenced, 
and  together  with  all  shares  of  stock,  or  shares  of  water  in  any 
ditch  or  irrigating  company  which  in  any  manner  entitles  said 
party  of  the  first  part  to  water  for  irrigating  or  domestic  pur^ 
poses.^' 

It  seems  that  after  the  execution  of  the  deed  of  trust,  the 
Alta  ditch  was  extended  about  six  miles  in  a  westerly  direction, 
and  that  all  the  moneys  borrowed  from  the  appellant  company 
were  used  by  The  Alta  Land  and  Water  Company  in  the  con- 
struction of  the  ditch,  and  in  releasing  it  from  certain  liens  ex- 
isting at  the  time  of  the  execution  of  the  deed  of  trust.  The  Alta 
company  then,  in  May  1893,  attempted  to  supply  its  ditch  with 
water  by  means  of  the  pumping  plant,  but,  after  operating  it  for 
three  or  four  days,  the  machinery  was  found  to  be  inadequate 
and  the  work  was  abandoned.  This  work  resulted  in  getting 
water  through,  and  settling,  about  one-half  mile  of  the  ditch. 
George  Smith  and  Alexander  Struthers  were  the  principal  of- 
ficers of  the  Alta  company,  and  were  in  personal  charge  of  its 
affairs.  In  October  following  this  attempt  to  get  water  into  the 
Alta  ditch  by  means  of  the  pumping  plant.  Smith  and  Struthers 
and  others  formed  The  Smith  &  Struthers  Ditch  Company,  and 
built  what  is  known  as  the  Smith  &  Struthers  ditch,  which  is 
described  in  the  testimony  as  a  ditch  eight  miles  long  that  taps 
Plateau  creek  about  three  quarters  of  a  mile  from  the  mouth 
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of  the  creek ;  thence  along  the  bank  of  Grand  river  until  it  comefe 
to  Rapid  creek,  where  there  is  a  headgate ;  thence  down  the  bank 
of  the  river  about  one  mile,  where  it  crosses  the  Grand  river  by 
means  of  a  pdpe-line;  thence  through  a  canon  by  about  eight 
hundred  feet  of  fluming;  and  thence  two  miles  to  the  terminus 
of  the  ditch.  The  ditch  is  said  to  have  cost  fifty  thousand  dol- 
lars. It  was  built  to  supply  the  lands  under  The  Alta  Land  and 
Water  Company^s  ditch  with  water,  by  flowing  water  from  the 
Smith  &  Struthers  ditch  through  the  Alta  ditch;  and  with  the 
intention  (as  is  shown  by  the  correspondence)  of  deeding  it, 
when  completed  and  in  operation,  to  The  Alta  Land  and  Water 
Company. 

Upon  the  representations  of  Smith  and  Struthers  that  they 
were  short  of  money  owing  to  the  expense  incurred  in  building 
the  Smith  &  Struthers  ditch,  the  appellant  company  granted 
several  extensions  of  time  to  The  Alta  Land  and  Water  Com- 
pany in  the  payment  of  interest,  and  paid  some  taxes  that  should 
have  been  paid  by  The  Alta  Land  and  Water  Company.  Short- 
ly after  the  commencement  of  the  Smith  &  Struthers  ditch,  the 
iron  pipe  that  was  used  at  the  pumping  plant  of  the  Alta  ditch 
was,  with  the  consent  of  the  appellant  company,  moved  about  a 
mile  up  the  river  by  the  Smith  &  Struthers  Company  and  used 
to  convey  water  across  the  river  from  the  Smith  &  Struthers 
ditch  to  be  turned  into  the  Alta  ditch;  and  water  was  so  turned 
into  the  Alta  ditch  in  sufficient  quantity  to  settle  about  six  miles 
of  tha,t  ditch,  but  no  further  use  has  been  made  of  it. 

In  1897  a  survey  was  made  by  Alexander  Struthers  of  a  ditch 
called  the  Plateau  Grand  Canal,  intended  as  an  enlargement  and 
extension  of  both  the  other  ditches,  and  a  statement  was  filed 
claiming  appropriations  of  water  from  the  Grand  river,  Plateau 
creek,  and  Rapid  creek ;  but  no  work  appears  to  have  been  done 
on  it,  and  in  any  event  the  appellant  company  can  have  no 
stronger  claim  to  this  ditch  as  subsequently  acquired  property, 
or  as  appendant  or  appurtenant  to  the  Alta  ditch,  than  it  has 
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to  the  Smith  &  Struthers  ditch. 

The  court  ordered  a  foreclosure  of  the  deed  of  trust  on  all 
the  property  mentioned  in  it,  including  the  iron  pipe  which 
was  moved  from  the  pumping  plant  to  a  point  up  the  river,  and 
found : 

"That  the  Smith  &  Struthers  ditch  is  not  boimd  by  the  deed 
of  trust  to  the  plaintiffs,  and  that  the  lien  created  by  said  deed 
of  trust  of  The  Alta  Land  and  Water  Company  does  not  attach 
to  nor  include  the  said  Smith  &  Struthers  ditch;  and  that  the 
rights  and  appropriations  acquired  by  The  Alta  Land  and  Water 
Company  were  not  changed  as  to  the  place  of  diversion  by  the 
construction  of  the  Smith  &  Struthers  ditch.  That  Smith  & 
Struthers,  notwithstanding  the  fact  that  they  were  officers  of 
The  Alta  Land  and  Water  Company,  were  not  estopped  from  ac- 
quiring title  and  property,  as  against  The  Alta  Land  and  Water 
Company  and  its  asigns,  to  the  Smith  &  Struthers  ditch  and  its 
appropriations,  although  the  water  conveyed  through  the  Smith 
&  Struthers  ditch  may  have  been,  and  was,  allowed  to  flow  into 
and  through  the  ditch  of  The  Alta  Land  and  Water  Company. 
*  *  *  That  the  Smith  &  Struthers  ditch  was  constructed  as 
an  entirely  separate  and  distinct  appropriation  of  water  from 
Bapid  creek  and  from  Plateau  creek,  and  did  not  in  the  least 
interfere  with  the  appropriation  of  the  Land  and  Water  com- 
pany's appropriations  of  water  from  the  Grand  river.  That  the 
plaintiff  had  full  knowledge  that  the  defendants  Smith  & 
Struthers  were  constructing  said  ditch  under  and  by  virtue,  of  an 
entirely  different  and  separate  appropriation  from  that  of  The 
Alta  Land  and  Water  Company's,  and  consented  to  the  use  of 
certain  iron  pipe,  belonging  to  said  company,  for  the  purpose 
of  connecting  the  Smith  &  Struthers  ditch  with  The  Alta  Land 
and  Water  Company's  ditch,  and  for  conveying  the  water  across 
the  Grand  river." 

These  findings  of  fact  are  supported  by  the  evidence ;  and  t]i'.» 
law  as  announced  by  the  court,  based  upon  these  fin^linL'?  o*  *"  <  , 
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ie  undoubtedly  correct.  The  testimony  shows  that  no  money 
of  The  Alta  Land  and  Water  Company  or  of  The  Farm  In- 
vestment Company  was  used  in  the  construction  of  the  Smith 
&  Struthers  ditch^  and  that  Smith  &  Struthers  were  not  em- 
ployed by  the  Alta  Company  or  The  Farm  Investment  Company 
to  build  this  Smith  &  Struthere  ditch.  So  that  it  clearly  ap- 
pears that  the  Alta  Company  did  not  have  either  a  legal  or  an 
equitable  interest  in  the  Smith  &  Struthers  ditch. 

It  has  been  announced  by  this  court  that  where  apt  words  are 
used  in  the  mortgage,  property  acquired  subsequently  to  its  exe- 
cution may  become  subject  to  the  lien  thereof  {Jarvis  v.  State 
Bank,  22  Colo.,  309) ;  but  no  case  has  been  cited  to  us  which 
holds  that  property  standing  in  the  name  of  some  person  other 
than  the  mortgagor  becomes  subject  to  the  lien  of  the  mortgage 
unless  the  mortgagor  has  a  legal  or  equitable  interest  therein. 

The  Farm  Investment  Company  was  permitted  to  foreclose 
its  deed  of  trust  as  to  all  of  the  property  of  The  Alta  Land  and 
Water  Company  al^  the  time  of  the  foreclosure.    This  embraced 
not  only  the  property  in  existence  at  the  time  of  the  execution  of 
the  deed  of  trust;  but  an  extension  of  six  miles  or  more  made 
thereafter  to  the  Alta  ditch.     It  was  denied  the  right  to  sell 
under  its  deed  of  trust  the  Smith  &  Struthers  ditch,  which  was 
never   owned   by   the    Alta    Land   and  Water    Company,   but 
which  was  constructed  by  Smith  &  Struthers  with  their  individ- 
ual funds,  in  the  hope,  it  is  true,  of  getting  water  upon  the 
lands  conveyed  by  the  deed  of  trust,  and  of  making  sales  of  such 
lands,  and  of  paying  the  indebtedness  of  The  Alta  Land  and 
Water  Company,  and  finally,  of  consolidating  the  ditches;  but 
the  court  found  that  it  was  constructed  under  a  separate  and 
distinct  appropriation  from  that  of  The  Alta  Land  and  Wat«r 
Company,  that  it  did  not  in  the  least  interfere  with  the  ap- 
propriation of  that  company,  and  that  the  plaintiff  company  had 
full  knowledge  that  it  was  being  so  constructed,  and  consented  to 
the  use  of  the  iron  pipe  in  the  Smith  &  Struthers  ditch.    The 
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fact  that  Alexander  Struthers  and  George  Smith  were  ofSoerb 
and  directors  of  The  Alta  Land  and  Water  Company  and  of  the 
Smith  &  Struthers  Ditch  Company  did  not  estop  the  latter  com- 
pany from  acquiring  as  its  property  the  eight  miles  of  ditch 
abovd  the  headgate  of  The  Land  and  Water  Company's  ditch. 

Under  the  circumstances  of  this  case,  it  would  seem  to  be 
most  inequitable  and  unjust  to  subject  this  property  to  the  lien 
of  the  deed  of  trust  as  after-acquired  property  of  The  Alta  Land 
and  Water  Company;  as  it  afiirmatively  appears  that  no  money 
of  The  Alta  Land  and  Water  Company  or  of  The  Farm  Invest- 
ment Company  has  been  used  in  the  construction  of  the  ditch^ 
and  that  the  construction  of  the  ditch  has  not,  except  by  the 
temporary  removal  of  the  pipe,  impaired  the  security  of  the 
plaintiff  company. 

The  facts  as  established  clearly  sustain  the  judgment  of  the 
court  refusing  to  extend  the  lien  of  the  deed  of  trust  to  the 
property  of  The  Smith  &  Struthers  Ditch  Company,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 
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'g  Jf5,  BussBLL  V.  Shubtlbfp  bt  al, 

1.  JuDOMBifTS — Jurisdiction. 

One  of  the  essentials  of  a  valid  judgment  is  that  the  court 
pronouncing  it  must  have  jurisdiction  to  render  that  particular 
judgment,  and  if  it  appears  from  the  record  that  the  court  acted 
without  jurisdiction  in  pronouncing  a  judgment  it  is  void. 

2.  JuDOMBNTs — Joint    i^ND  Several — Relibp  Demanded — Jurisdic- 

tion. 
Section  169  of  the  code  provides  that  if  there  be  no  answer  the 
relief  granted  the  plaintiff  shall  not  exeed  that  demanded  in  the 
complaint.     In  an  action  against  several  defendants  where  plain- 
tiff demanded  a  several  Judgment  against  each  in  proportion  to  his 
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interest  in  the  subject  matter  of  the  suit  and  did  not  demand  a  Joint 
judgment,  the  court  had  no  jurisdiction  to  render  a  Joint  Judgment 
against  defendants  who  had  not  answered  and  as  to  such  defendants 
a  Joint  Judgment  was  void.  And  the  fact  that  some  of  the  defend- 
ants had  appeared  by  demurrer  did  not  authorize  greater  relief 
against  them  than  that  demanded,  because  the  right  to  such  relief 
is  predicated  upon  an  answer.  Neither  is  the  general  prayer  for 
further  relief  such  a  demand  as  would  authorize  a  Judgment  for 
greater  relief  than  t|^at  specifically  demanded. 

3.    Samb. 

The  amount  of  the  Judgment  to  which  a  plaintiff  is  entitled  is  a 
matter  within  the  Jurisdiction  of  the  court  to  determine  and  an 
error  in  this  respect  does  not  make  the  Judgment  void.  The  limita- 
tion of  the  code  implies  that  in  case  no  answer  is  filed  the  Judgment 
rendered  must  be  of  the  character  demanded  in  the  complaint. 

Error  to  the  County  Court  of  Oilpin  County, 

Mr.  B.  E.  Whitted  and  Mr.  Tyson  S.  Dines  for  plaintiff  in 
error. 

Mr.  W.  H.  Davis  for  defendants  in  error. 

Mr.  Justice  Oabbert  delivered  the  opinion  of  the  court. 

On  petition  for  rehearing  it  is  strenuously  urged  that  the 
reasons  assigned  in  our  former  opinion  for  holding  the  original 
judgment  entered  in  favor  of  the  plaintiff  in  error  void,  are  not 
tenable ;  that  at  most,  the  irregularities  noticed,  and  upon  which 
our  decision  was  based,  only  rendered  it  voidable,  and  therefore 
not  subject  to  attack  by  motion.  On  reconsideration  of  the  case, 
we  have  concluded  there  is  but  one  question  necessary  to  deter- 
mine, viz. :  Was  the  judgment  in  question  void  ?  To  determine 
this  question,  it  is  not  necessary  to  notice  those  passed  upon  in 
the  original  opinion,  and  for  that  reason  it  will  be  withdrawn. 
The  Salient  facts  are,  briefly,  these : 

This  action  was  commenced  in  the  court  below  by  plaintiff  in 
Vol.  28-21 
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error  to  recover  from  tlie  defendants  in  error  the  value  of  labor 
performed  and  materials  furnished  by  him  in  the  development  of 
certain  mining  claims,  it  being  alleged  that  such  labor  was  per- 
formed, and  materials  furnished,  at  the  instance  and  request  of 
the  defendants.  The  action  was  supplemented  by  an  attach- 
ment, by  virtue  of  which  the  interests  of  defendants  in  these 
claims  were  levied  upon.  Service  of  summons  was  by  publica- 
tion. Certain  of  the  defendants  apppcared  and  filed  a  general 
demurrer  to  the  complaint.  The  surviving  member  of  the  firm 
of  attorneys  who  had  filed  this  demurrer,  withdrew  his  appear- 
ance. Thereafter  an  order  was  entered  ovrruling  the  demurrer, 
and  immediately  thereafter  the  default  of  all  the  defendants 
entered,  and  a  joint  judgment  mdered  against  them  for  the  total 
value  of  the  labor  performed  and  materials  furnished,  as  alleged 
in  the  complaint.  The  original  defendants  -and  plaintiff  were 
tenants  in  common  of  the  mining  property  in  question,  their 
individual  holdings  or  interests  therein  being  stated  in  the 
complaint.  The  prayer  of  the  complaint  was  for  judgment  for 
$1,138  (less  one-fourth  part  thereof,  that  being  the  interest  of 
plaintiff),  with  interest  from  March  1,  1885,  in  the  proportion 
of  the  respective  interests  of  the  defendants,  and  for  other  and 
further  relief  as  the  court  might  deem  just  and  equitable.  Near- 
ly eleven  months  after  judgment,  motions  were  interposed  by 
certain  of  the  defendants,  the  assignee  of  the  interests  of  others, 
and  the  heirs  and  legal  representatives  of  those  deceased,  to 
vacate  the  judgment,  for  the  reason  that  it  was  void.  This  mo- 
tion was  sustained,  and  the  defendants  allowed  to  answer.  A 
trial  on  the  merits  resulted  in  a  judgment  in  favor  of  the  defend- 
ants. The  plaintiff  assigns  error  on  the  action  of  the  court  in 
sustaining  the  motion  to  vacate. 

Section  169  Mills  Ann.  Code  expressly  provides  that  if  there 
be  no  answer  the  relief  granted  the  plaintiff  shall  not  exceed  that 
which  he  shall  have  demanded  in  his  complaint.  The  prayer 
of  the  complaint  in  this  case  was  for  a  several  judgment,  in 
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proportion  to  the  respective  interests  of  the  defendants.  The 
one  rendered  was  joint,  for  the  entire  sum.  That  this  was  error 
cannot  be  successfully  controverted.  Whether  it  rendered  the 
judgment  void  or  merely  voidable,  is  the  crucial  question.  One 
of  the  essentials  of  a  valid  judgment  is,  that  the  court  pronounc- 
ing it  must  have  jurisdiction  to  render  that  particular  judgment 
— Newman  v.  BullocJc,  23  Colo.,  217;  12  Enc.  Law  (1st  ed.), 
246;  and  if  it  appears  from  the  record  of  a  judgment  that  the 
court  in  pronouncing  it  acted  without  jurisdiction,  it  is  void. 
People  V.  District  Court,  22  Colo.,  422;  Brown  v.  Wilson,  21 
Colo.,  309;  Great  W.  M.  Co.  v.  W.  of  A.  M.  Co.,  14  Colo.,  90. 
The  distinction  between  void  and  voidable  judgments  is  often 
refined  and  difficult  of  solution.  "A  judgment  may  be  erronous 
and  not  void,  and  it  may  be  erroneous  because  it  is  void" — Ex 
Parte  Lange,  18  Wall.,  163.  There  can  be  no  doubt,  as  stated  in 
Newman  v.  Bullock,  supra,  "that  the  tendency  of  the  later  au- 
thorities, epsecially  in  the  federal  courts  is  to  enlarge  the  defini- 
tion of  jurisdiction  to  make  it  include  not  only  the  power  to 
hear  and  determine,  but  also  the  power  to  render  the  particular 
judgment  in  the  particular  case."  This  doctrine  is  based  upon 
the  proposition  that  if  a  court  is  not  invested  with  power  to 
render  a  particular  judgment,  its  attempt  to  do  so  is  without  its 
jurisdiction,  and  must  not  be  confounded  with  the  proposition 
that  the  rendition  of  an  erroneous  judgment  within  its  power  is 
but  the  erroneous  exercise  of  its  jurisdiction.  With  full  juris- 
diction to  pronounce  a  judgment  which  would  be  binding  upon 
the  defendants  and  their  property,  the  power  and  authority  of 
the  coimty  court  was  limited  by  definite,  statutory  provisions  as 
to  the  character  of  relief  ^which  could  be  granted  against  defen- 
dants who  had  not  answered.  By  directing  a  joint  judgment 
when  an  individual  one  only  was  prayed  for,  the  trial  court  tran- 
scended its  authority,  and  violated  express  statutory  commands ; 
for  although  its  jurisdiction  attached  to  the  parties,  a  judgment 
not  within  the  powers  granted  by  the  law  of  its  organization  is 
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void.     Ex  Parte  Lange,  supra;  United  Statea  t\  Walker,  109 
U.  S.,  258. 

United  States  v.  Walker  was  an  action  bv  an  administrator 
de  bonis  non  on  the  bond  of  an  administratrix  to  recover  money 
received  for  assets  of  the  estate  collected  by  the  latter,  and  which 
bv  order  of  the  court,  in  the  settlement  of  her  account  as  ad- 
ministratrix,  she  was  directed  to  pay  over  to  the  admistrator  de 
bonis  non.  The  law  of  the  jurisdiction  under  which  the  ad- 
ministratrix acted  provided  that  upon  the  removal  of  an  adminis- 
trator the  court  shall  have  authority  to  direct  that  assets  of  the 
deceased  in  his  hands  which  may  remain  unadministered,  be  de^ 
livered  to  the  newly  appointed  administrator.  The  court  con- 
cluded that  this  statute  did  not  change  the  common  law  rule,  to 
the  effect  that  an  administrator  de  bonin  non  derives  his  title 
from  the  deceased,  and  not  from  the  former  administrator ;  that 
to  him  is  committed  only  the  administration  of  the  assets  of  the 
deceased  which  have  not  been  administered ;  and  therefore,  assetd 
of  the  estate  which  had  been  converted  into  monev  bv  the  former 
administrator,  were  funds  to  which  he  was  not  entitled.  It  was 
urged  that  the  decree  directing  the  administratrix  to  pay  over 
these  funds  to  her  successor  was  conclusive  in  the  suit  upon  her 
bond,  for  the  reason  that  such  decree  could  not  be  collaterally 
attacked.  The  supreme  court  held  to  the  contrary,  because,  as 
stated  in  eflfect,  the  court  directing  the  decree  exceeded  its  juris- 
diction, in  that  its  authority  for  making  the  order  was  limited 
to  assets  of  the  decedent  in  the  hands  of  the  administrator  which 
were  not  administered  upon. 

Bigelow  v.  Forest,  9  Wall.,  339,  was  an  action  of  ejectment 
Bigelow,  who  was  defendant  in  the  trial  court,  relied  for  title 
on  a  sale  made  under  a  decree  of  the  United  States  district  court 
rendered  in  a  proceeding  for  the  confiscation  of  the  premises 
sued  for  under  the  act  of  July  17,  1862.  This  act  provided  that 
the  property  of  an  officer  of  the  army  or  navy  of  the  Confederate 
Gevemment  might  be  seized  and  sold,  which  proceeding  should 
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operate  to  divest  the  owner  of  the  property  so  seized  of  any  inter- 
est therein  during  the  life.  Under  this  act  a  decree  had  been 
rendered  which  purported  to  direct  a  sale  of  the  property  in  fee. 
The  heir  of  the  owner  claimed  that  the  decree  was  void,  in  so 
far  as  it  purported  to  direct  an  unconditional  confiscation  of  the 
property  in  question.  In  the  action  of  ejectment,  it  was  contend- 
ed that  this  question  could  not  be  raised  collaterally.  The  su- 
preme court  said:  "Doubtless  a  decree  of  a  court  having  juris- 
diction to  make  the  decree  cannot  be  impeached  collaterally,  but 
under  the  act  of  congress,  the  district  court  had  no  power  to  order 
a  sale  which  should  confer  upon  the  purchaser  rights  outlasting 
the  life  of  French  Forest;"  and  the  court  therefore  held  that  so 
much  of  the  decree  of  the  court  in  which  the  confiscation  pro- 
ceedings were  had  as  was  in  excess  of  its  powers,  was  void. 

Windsor  v,  McVeigh,  93  TJ.  S.,  274,  is  also  a  case  where  the 
question  as  to  when  a  judgment  may  be  collaterally  attacked  is 
considered.  In  that  case  it  was  said :  "The  doctrine  invoked  by 
counsel,  that  where  a  court  has  once  acquired  jurisdiction,  it 
has  a  right  to  decide  every  question  which  arises  in  the  cause, 
and  its  judgment,  however  erroneous,  cannot  be  collaterally  as- 
sailed, is  undoubtedly  correct  as  a  general  proposition,  but,  like 
all  general  propositions,  is  subject  to  many  qualifications  in  its 
application.  *  *  *  Though  the  court  may  possess  jurisdiction  of 
a  cause,  of  the  subject  matter,  and  of  the  parties,  it  is  still  lim- 
ited in  its  modes  of  procedure  and  in  the  extent  and  character  of 
its  judgments.  It  must  act  judicially  in  all  things,  and  cannot 
then  transcend  the  power  conferred  by  the  law.  *  *  ♦  The  doc- 
trine stated  by  counsel  is  only  correct  when  the  court  proceeds, 
after  acquiring  jurisdiction  of  the  cause,  according  to  the  estab- 
lished modes  governing  the  class  to  which  the  case  belongs,  and 
does  not  transcend  in  the  extent  or  character  of  its  judgment, 
the  law  which  is  applicable  to  it." 

In  the  case  at  bar,  when  the  court  directed  a  joint,  instead 
of  a  several  judgment,  as  prayed  in  the  complaint,  in  the  face  of 
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an  express  provision  of  the  code  that  the  relief  granted  in  tk 
cirenmstances  of  this  case  could  not  exceed  that  prayed,  for,  it 
did  that  which  was  beyond  its  power  and  foreign  to  its  authority, 
and  hence,  without  its  jurisdiction.  1  Freeman's  Judgments. 
(4th  ed.)  section  116.  The  fact  that  certain  of  the  defendants 
appeared  by  demurrer  did  not  authorize  greater  relief  as  against 
them  than  that  demanded,  because  the  right  to  such  relief  is  pre- 
dicated upon  an  answer.  Neither  is  the  general  prayer  for  fur 
ther  relief  of  any  avail  in  this  instance.  The  code  provides  that 
the  complaint  shall  contain  '^a  demand  for  the  relief  which  plain- 
tiff claims" — Sec.  49  Mills  Ann.  Code.  The  relief  which  the  stat- 
ute contemplates  shall  be  granted  in  the  absence  of  an  answer 
is  the  relief  demanded.  A  general  prayer  is  not  such  a  demand. 
Kelly  V.  Downing,  42  N.  Y.,  71 ;  Bliss'  Code  Pleadings,  (3nd  ed.) 
sections  160, 1 61. 

We  are  of  the  opinion  that  our  conclusion  that  the  judgment 
of  the  county  court  shotdd  be  affirmed  is  correct,  and  the  petition 
for  rehearing  should,  therefore,  be  denied. 

The  original  opinion  is  withdrawn,  the  petition  for  rehearing 
denied,  and  the  judgment  below  affirmed. 

Affirmed, 

On  Petition  for  Rehearing. 
Per  Curiam. — The  decision  in  this  case  is  not  based  upon  the 
fact  that  the  trial  court  rendered  a  judgment  against  the  defend- 
ants in  excess  of  that  demanded  in  the  complaint.  The  amount 
of  the  judgment  to  which  plaintiff  was  entitled  was  a  matter 
within  the  jurisdiction  of  the  court  to  determine,  and  although 
it  erred  in  this  respect,  such  error  did  not  render  the  judgment 
void.  The  limitation  of  the  code  necessarily  implies  that  in 
case  no  answer  is  filed,  the  judgment  rendered  must  be  of  the 
character  prayed  for  in  the  complaint.     The  judgment  being 

joint,  instead  of  several,  was  of  an  essentially  different  character 
from  that  demanded  by  the  plaintiff. 

Petition  for  rehearing  denied. 
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[No.  4046] 

Gbaham,  Assignee  of  Beithmann  and  Beithmann  &  Oo.  v. 
Platt,  Beceivsb  of  the  Gebman  National  Bank  of 

DSNYEB. 

1.  Absignmert  for  the  Beetefit  of  Crbditorb—Baitk  Stock  of  In 
BoiiVsivT  Baivk — Duty  andLiabtlity  of  Assignee. 

An  assignee  for  the  benefit  of  creditors  is  not  bound  to  accept, 
but  is  bound  to  decline  to  accept,  assets  which  will  prove  onerous 
and  a  burden  to  the  estate,  and  where  an  assignment  for  the  benefit 
of  creditors  mentioned  amongst  the  assets  of  the  assignor  certain 
bank  stock  of  an  insolvent  bank  the  assignee  does  not  thereby  be- 
come a  stockholder  of  the  bank  subject  to  the  statutory  liability. 
%    Same — Liability  of  Stockholders — Claim  Against  Assignek. 

Where  a  national  bank  becomes  insolvent  and  closes  Its  doors 
for  business  a  stockholder  at  once  becomes  the  debtor  of  the  credit- 
ors of  the  bank  in  such  sum  as  may  be  assessed  by  the  comptroller 
to  the  extent  of  the  par  value  of  his  stock,  and  he  cannot  avoid 
such  liability  by  a  transfer  of  his  stock.  And  where  after  a  national 
bank  became  insolvent  a  stockholder  made  an  assignment  for  the 
benefit  of  his  creditors  the  sum  afterwards  assessed  against  him 
by  the  comptroller  under  the  statute  was  a  valid  claim  against  the 
estate  of  the  stockholder  and  when  filed  by  the  receiver  of  the  bank 
with  the  assignee  and  proven  it  must  be  allowed. 

Error  to  the  District  Court  of  Arapahoe  County. 
Messrs.  Habtzbll  &  Steele  for  plaintiff  in  error. 

Mr.  A.  B.  Seaman,  Mr.  John  T.  Bottom  and  Mr.  H.  S. 
SiLVEBSTEiN  for  defendant  in  error. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court. 

On  June  7, 1894,  The  German  National  Bank  ceased  to  do  bus- 
iness and  closed  its  doors.  At  the  time  1,057  shares  of  stock 
stood  in  the  name  of  John  J.  Beithmann.  On  July  6,  1894,  a  re- 
ceiver was  appointed.     On  October  25,  1894,  John  J.  Beithmann, 
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for  himself  and  for  J. J.Reithmann  &  Company,  executed  a  gener- 
al deed  of  assignment  for  the  benefit  of  his  creditors  to  certain 
assignees.  On  October  29,  1894,  the  then  assignees  filed  their 
inventory,  mentioning  the  1,057  shares  of  stock.  On  January 
16,  1895,  the  comptroller  of  the  currency  levied  an  assessment 
upon  the  stockholders  of  The  German  National  Bank  ot  one  hun- 
dred dollars  on  each  share,  payable  on  or  before  the  20th  day 
of  January,  1895.  Within  the  time  prescribed  by  law,  the  then 
receiver  of  the  Gennan  National  Bank  filed  his  claim  with  the 
assignees  of  the  estates  of  Reithmann  in  the  sum  of  $105,700.  In 
February,  1896,  David  B.  Graham,  the  plaintiff  in  error,  quali- 
fied and  entered  upon  the  duties  of  his  office  as  assignee  in  place 
of  former  assignees;  and  in  September,  1896,  filed  his  exceptions 
to  the  claim.  Afterwards,  the  receiver  of  the  bank  filed  his  an- 
swer or  repdy  to  the  exceptions;  and  on  December  21,  1896,  the 
court  sustained  the  exceptions  of  the  assignee  and  disallowed  the 
claim,  entering  judgment  against  the  receiver  for  costs.  There- 
upon the  receiver  appealed  to  the  court  of  appeals,  and  that  court 
reversed  the  judgment.  On  January  21,  1899,  the  district  court 
allowed  the  claim  of  the  receiver  against  the  estates  in  the  hands 
of  the  assignee,  in  the  sum  of  $105,700.  The  assignee  brings 
the  case  here  by  writ  of  error,  asking  for  a  reversal  of  the  said 
judgment,  for  errors  assigned  in  allowing  the  claim,  upon  the 
ground  that  the  liability  of  John  J.  Reithmann  as  a  stockholder 
of  the  German  National  Bank  was  not  a  provable  debt  against 
the  assigned  estate. 

All  questions  presented  to  the  district  court,  except  one,  have 
been  abandoned  by  the  respective  parties;  and  the  sole  question 
for  our  consideration  is  whether  or  not  the  statutory  liability  of 
Reithmann  as  a  shareholder  of  the  German  National  Bank  is 
provable  against  his  assigned  estate.  The  assignee  of  Reithmann, 
the  plaintiff  in  error,  contends  that  at  the  time  of  the  assignment 
of  Reithmann,  the  receiver  of  the  bank,  the  defendant  in  error, 
was  not  a  creditor  of  Reithmann  because  at  that  time  no  assess- 
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ment  had  been  made  by  the  comptroller  of  the  currency,  and  that 
no  claim  arising  by  virtue  5f  any  subsequent  assessment  could  so 
alter  the  situation  of  the  creditors  of  Heithmann  as  to  pennit  the 
same  to  be  properly  allowed  as  a  claim  against  the  assigned 
estate. 

There  are  several  questions,  collateral  to  the  main  one  involved 
in  this  case,  which  will  not  be  considered  further  than  to  state 
that  we  agree  with  the  court  of  appeals  in  its  conclusion  that  the 
actions  of  the  assignee  in  this  case  in  respect  to  the  stock  did  not 
make  him  a  stockholder  and,  as  such,  subject  to  the  statutory 
liability ;  and  that  an  assignee  for  the  benefit  of  creditors  is  not 
obligated  to  accept,  but  is  bound  to  decline  to  accept,  assets  which 
will  prove  onerous  and  a  burden  to  the  estate.  Hill  v,  Graham, 
11  Colo.  App.,  536.  These  conclusions  were  reached  after  careful 
consideration  by  that  court,  and  are  sustained  by  the  authorities 
cited.  In  the  view  we  take  of  this  case,  however,  a  determination 
of  these  questions  is  not  necessary  to  a  decision.  Section  6151 
of  the  Revised  Statutes  of  the  United  States  provides,  that  "The 
shareholders  of  every  national  banking  association  shall  be  held 
individually  responsible,  equally  and  ratably,  and  not  one  for  an- 
pther,  for  all  contracts,  debts,  and  engagements  of  such  assso- 
ciation,  to  the  extent  of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares."  It  is  under  this  section  of  the  statute  that  the  receiver 
claims  the  right  to  file,  and  have  allowed,  his  claim  against  John 
J.  Reithmann  and  J.  J.  Reithmann  &  Company  in  the  sum  of 
$105,700,  being  the  par  value  of  the  stock  held  by  John  J.  Reith- 
mann in  the  German  National  Bank.  The  bank  became  insolv- 
ent and  closed  its  doors  a  few  months  before  the  assignment  of 
Reithmann  and  Reithmann  &  Company.  It  is  declared  in 
Hobart  v.  Johnson,  8  Federal  Reporter,  493,  by  Blatchford,  cir- 
cuit judge,  speaking  of  the  stockholder's  liability,  that  "Every 
creditor  of  the  bank,  becoming  such,  becomes,  eo  instante,  a  cred- 
itor of  the  shareholder  in  respect  to  the  liability  in  question. 
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The  shareholder  becomes  thereby  a  principle  debtor.  The  debt 
of  the  bank  is  his  debt  at  the  instant  of  its  creation,  and  the  debt 
of  the  bank  is  referred  to  only  as  a  measure  of  the  debt  of  the 
shareholder."  In  considering  the  liability,  after  the  suspension 
of  the  bank.  Judge  Blodgett,  in  Irons  v.  National  Bank,  17  Fed. 
Eep.,  309,  says:  ''After  a  national  bank,  therefore,  has  become 
insolvent,  and  has  closed  its  doors  for  business,  its  shareholders' 
liability  to  creditors  must  be  so  far  fixed  that  any  transfer  of  such 
shares  must  be  held  fraudulent  and  inoperative  as  against  the 
creditors  of  the  bank.  If  shareholders,  at  the  time  the  bank 
suspended,  can  evade  liability  by  a  transfer  of  their  shares,  those 
to  whom  they  so  transfer  can  also  escape  by  the  same  method, 
even  after  suit  is  commenced.  It  seems,  therefore,  quite  clear 
to  me  that  those  who  are  shareholders  when  a  bank  suspends  must 
bear  the  burden  imposed  by  the  law  in  favor  of  creditors.*' 

And  Mr.  Justice  Harlan,  in  Stuart  v.  Hay  den,  169  TJ.  S.,  1, 
speaking  of  the  subject  generally,  says : 

'The  safety  of  a  national  banking  association,  so  far  as  its 
creditors  are  concerned,  depends  largely  upon  the  security  given 
by  the  statutory  provision  entitling  creditors  to  look  to  the  indi- 
vidual liability  of  shareholders,  including  the  liability  of  the  es- 
tates and  funds  in  the  hands  of  executors,  guardians  and  trustees 
holding  shares  of  national  bank  stock.  One  who  holds  such 
shares — the  bank  at  the  time  being  insolvent — cannot  escape  the 
individual  liability  imposed  by  the  statute  by  transferring  his 
stock  with  intent  simply  to  avoid  that  laibility,  knowing  or  having 
reason  to  believe,  at  the  time  of  the  transfer  on  the  books  of  the 
bank,  that  it  is  insolvent  or  about  to  fail.  A  transfer  with  such 
intent  and  under  such  circumstances,  is  a  fraud  upon  the  cred- 
itors of  the  bank,  and  may  be  treated  by  the  receiver  as  inopera- 
tive between  the  transferrer  and  himself,  and  the  former  held 
liable  as  a  shareholder  without  reference  to  the  financial  condi- 
tion of  the  transferree.  The  right  of  creditors  of  a  national 
bank  to  look  to  the  individual  liability  of  shareholders,  to  the 
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extent  indicated  by  the  statute,  for  its  contracts,  debts  and  en- 
gagements, attaches  when  the  bank  becomes  insolvent  and  the 
shareholder  cannot,  by  transferring  his  stock,  require  creditors 
to  surrender  this  security  as  to  him,  and  compel  the  receiver  and 
creditors  to  look  to  the  person  to  whom  his  stock  has  been  trans- 
ferred. This  court  has  said  that  'the  individual  liability  of  the 
stockholders  is  an  essential  element  in  the  contract  by  which  the 
stockholders  became  members  of  the  corporation.  It  is  volunta- 
rily entered  into  by  subscribing  for  and  accepting  shares  of  stock. 
Its  obligation  becomes  a  part  of  every  contract,  debt  and  engage- 
ment of  the  bank  itself,  as  much  so  as  if  they  were  made  directly 
by  the  stockholder  instead  of  by  the  corporation.  There  is  noth- 
ing in  the  statute  to  indicate  that  the  obligation  arising  upon 
these  undertakings  and  promises  should  not  have  the  same  force 
and  effect,  and  be  as  binding  in  all  respects  as  any  other  con- 
tracts of  the  individual  stockholders.'  If  the  bank  be  solvent  at 
the  time  of  the  transfer,  that  is,  able  to  meet  its  existing  con- 
tracts, debts  and  engagements,  the  motive,  vidth  which  the  trans- 
fer is  made,  is  of  course,  immaterial.  But  if  the  bank  be  insol- 
vent, the  receiver  may,  at  least,  without  suing  the  transferree  and 
litigating  the  question  of  his  liability,  look  to  those  shareholders 
who,  knowing  or  having  reason  to  know,  at  the  time,  that  the 
bank  was  insolvent,  got  rid  of  their  stock  in  order  to  escape  the 
individual  liability  to  which  the  statute  subjected  them.  Whether 
— the  bank  being  in  fact  insolvent — a  transferrer  is  liable  to  be 
treated  as  a  shareholder,  in  respect  to  its  existing  contracts,  debts 
and  engagements  if  he  believed  in  good  faith,  at  the  time  of  the 
transfer,  that  the  bank  was  solvent,  is  a  question  which,  in  the 
view  we  take  of  the  present  case,  need  not  be  discussed ;  although 
he  may  be  so  treated,  even  when  acting  in  good  faith,  if  the 
transfer  is  to  one  who  is  financially  irresponsible." 

Prom  these  cases  it  seems  quite  clear  that  the  liability  of 
Beithmann  Was  that  of  a  principal  debtor,  not  of  a  surety;  that 
he  became  so  liable  when  he  became  a  stockholder;  and  that  any 
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transfer  of  his  stock  after  the  bank  closed  its  doors  was  inopera- 
tive  as  against  the  creditors  of  the  bank,  and  that  whether  his 
assignee  accepted  or  rejected  the  stock  did  not  in  the  slightest 
degree  change  his  liability.  His  contract  was,  when  he  bought 
his  shares,  to  respond  to  the  demand  of  the  comptroller,  in  such 
sum  as  the  bomptroller  should  deem  necessary,  up  to  the  par  value 
of  his  stock  to  pay  the  debts  of  the  bank.  He  agreed  to  and  did 
become  primarily  liable  for  the  debts  of  the  bank,  and  this  with- 
out regard  to  the  ability  of  any  other  stockholder  so  to  respond. 
He  thus,  upon  the  bank^s  becoming  insolvent  and  closing  its 
doors,  became  the  debtor,  to  the  extent  of  the  par  value  of  his 
stock,  of  the  creditors  of  the  bank,  and  thereafter  nothing  could 
be  done  by  him  to  change  his  liability;  and  the  creditors  only 
awaited  the  action  of  the  comptroller  to  enable  them  or  the  re- 
ceiver to  collect  from  the  shareholders.  It  being  established, 
therefore,  by  the  clear  weight  of  authority,  that  Beithmann  was 
a  debtor  of  the  creditors  of  the  bank,  and  that  the  receiver  of  the 
bank,  when  so  required  by  the  comptroller,  took  the  place  of  the 
creditors,  it  became  his  duty  to  file  his  claim  against  the  estate 
of  Beithmann.  The  decision  of  the  district  court  in  allowing 
the  claim,  being  in  our  opinion  correct,  it  is  accordingly  affirmed. 

Affirmtd, 

On  Petition  for  Rehearing. 

Mr.  JusTiCB  Oabbert  delivered  the  opinion  of  the  court. 

In  the  petition  for  rehearing  two  points  are  made:  (1)  That 
the  assignee  never  treated  the  bank  stock  as  an  asset,  or  assumed 
control  of  it  in  such  way  as  would  make  the  assets  in  his  hands 
subject  to  the  payment  of  the  pro  rata  share  of  the  indebtedness 
arising  by  the  assessment  of  the  comptroller;  and  (2)  That  at 
the  time  of  the  assignment  there  was  no  claim  growing  out  of  the 
ownership  of  the  stock  by  Beithmann  which  could  be  urged 
against  the  estate. 
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It  is  true^  as  stated^  that  the  aasignee  took  no  affirmative  stepe 
by  assummg  control  of  the  stock  which  in  any  manner  deter- 
mined the  right  of  the  receiver  to  have  the  claim  represented 
by  the  stock,  allowed;  but  that  is  not  the  pivotal  question.  The 
teal  one  is  simply  this:  Does  not  the  law.  independent  of  any  ac- 
tion on  the  part  of  the  assignee,  make  this  a  provable  claim 
against  the  estate  ?  When  the  assignment  was  made,  Beithmann. 
under  the  facts  of  this  case,  was  liable  on  this  stock  to  the  cred- 
itors of  the  bank.  No  assessment  had  been  made  by  the  comptrol- 
ler, but  the  only  effect  of  this  step  was  to  determine  the  amount 
of  this  liability,  and  to  permit  an  action  to  be  maintained  there- 

'QIL 

Petition  for  Rehearing  denied. 


[No  4oeo.i 

M[nBBAT,  Bbgbtvbb  of  thb  Loutsbnhizbb  Ditoh  Co.  y.  Thb 
BoABD  OF  County  Comhibsionbbs  of  Montbose  Countt. 

I.    Tazbb  and  Tazatioit— Exsmptions. 

Exemptions  from  taxation  are  to  be  strictly  construed  and  can- 
not be  enlarged  by  construction.    The  privilege  must  be  limited  to 
the  very  terms  of  the  law  under  which  It  Is  claimed. 
t.    Taxes  and  Taxation— Exbmptions— Water  Rights— Ditches. 

Where  a  ditch  company  conveyed  to  the  consumers  under  the 
ditch,  water  rights  by  deeds  which  vested  in  them  the  right  to  the 

perpetual  use  of  a  certain  amount  of  water  flowing  through  the 
ditch  and  with  a  proviso  that  when  the  company  had  sold  water 
rights  to  the  extent  of  the  carrying  capacity  of  the  ditch,  the  ditch 
system  should  be  turned  over  to  the  holders  of  water  rights,  so 
long  as  the  company  retains  an  interest  in  the  ditch  with  water 
rights  unsold  it  is  not  exempt  from  taxation  under  the  constitution 
and  statutes  exempting  ditches  owned  and  used  by  individuals  or 
corporations  for  irrigating  lands  owned  by  such  individuals  or  cor- 
porations, or  the  individual  members  thereof. 

Error  to  the  District  Court  of  Montrose  County. 


428  MuBBAT  T.  MoKTBosE  OomnTY.        [April  T., 

Mr.  F.  D.  Oatlin,  Mr.  Thos  B.  Stuabt  and  Mr.  Ohab. 
A.  MuBBAT  fo^  plaintiff  in  error. 

Mr.  John  Gray  for  defendant  in  error. 
Mr.  Justice  Gabbert  delivered  the  opinion  of  the  court. 

The  contention  of  plaintiff  in  error  is,  that  under  the  facta 
the  Loutsenhizer  ditch,  by  virtue  of  the  provisions  of  the  con- 
stitution and  laws  of  the  state,  is  exempt  from  taxation.  The 
trial  court  held  that  it  was  not.  Plaintiff  in  error  claims  that 
the  ditch  is  owned  and  used  by  the  Loutsenhizer  Company  and 
its  co-owners  exclusively  for  the  purpose  of  irrigating  lands  owned 
by  them. 

From  the  pleadings  and  evidence  it  appears  that  the  ditch 
company  is  a  corporation  organized  and  existing  under  the  laws 
of  this  state,  for  the  purpose  of  building  and  maintaining  an  irri- 
gating ditch.     Consumers  under  this  ditch  have  acquired  their 
rights  by  virtue  of  deeds  from  the  company  which  provide  that 
each  water  right  purchased  shall  vest  in  the  holder  or  owner  (un- 
der stated  restrictions)  the  right  to  the  perpetual  use  of  water 
flowing  through  the  ditch  of  the  company  not  exceeding  one  cubic 
foot  of  water  per  second ;  that  the  number  of  water  rights  which 
may  be  sold  from  the  ditch  shall  be  based  upon  the  estimated  ca- 
pacity of  such  ditch  system,  and  that  when  the  practical  carrying 
capacity  of  the  ditch  has  been  disposed  of  by  the  company,  the 
system  may  be  turned  over,  at  its  option,  to  the  holders  of  water 
rights  therein.    By  a  supplemental  agreement  between  the  com- 
pany and  most  of  the  holders  of  the   water  rights,   it   was 
agreed  that  when  water  rights  equal  to  the  amount  of  160 
cubic  feet  of  water  per  second  of  time   (or  less,  if  the  com- 
pany should  so  elect),  have  been  disposed  of,  it  should,  without 
further  consideration,  for  the  benefit  of  the  purchasers  of  water 
rights,  dfeed  its  canal,  franchises  and  property  to  a  new  company 
in  the  manner  provided  in  the  original  water  deeds.     The  com- 
pany has  sold,  approximately,  water  rights  aggregating  one-half 


1901.]  HnBBA.T  V.  MONTBOBB  OOUNTY.  429 

of  the  estimated  capacity  of  the  ditch.  It  still  retains  llic  title 
to  the  ditch,  and  has  made  no  oflEer  to  deed  to  the  consumers,  as 
provided  in  the  water  deeds  or  the  supplemental  agreement  there- 
to. The  company  is  still  offering  to  sell  water  rights,  and  pur- 
poses enlarging  its  ditch  so  that  its  capacity  may  equal  160  cu- 
bic feet  per  second. 

The  constitution  provides :  ^'Ditches,  canals  and  flumes,  owned 
and  used  by  individuals  or  corporations,  for  irrigating  lands 
owAed  by  such  individuals  or  corporations,or  the  individual  mem- 
bers thereof,  shall  not  be  separately  taxed,  so  long  as  they  shall 
be  owned  and  used  exclusively  for  such  purpose."    Sec.  3,  Art.  10. 

In  harmony  with  this  provision,  the  legislature  has  provided :, 
'That  all  ditches  used  for  the  purpose  of  irrigation,  and  that 
only,  where  the  water  is  not  sold  for  the  purpose  of  deriving  a 
revenue  therefrom,  be  and  the  same  are  hereby  declared  free  from 
all  taxation,  whether  for  state,  covmty  or  municipal  purposes." 
Sec.  2397,  1  Mills  Ann.  Stats. 

In  designating  the  property  which  shall  be  exempt  from  taxa- 
tion, the  statutes  state :  *^*  *  *  Ditches,  canals,  and  flumes,  owned 
and  used  by  individuals  or  corporations  for  irrigating  lands 
owned  by  such  individuals  or  corporations,  or  the  individual  mem- 
bers thereof,  shall  not  be  separately  taxed,  so  long  as  they  shall 
be  owned  and  used  exclusively  for  such  purpose  ♦  ♦  *  ."  Sec. 
3766  Mills  Ann.  Stats. 

Exemptions  from  taxation  are  to  be  strictly  construed,  and 
cannot  be  enlarged  by  construction,  for  unless  the  privilege  is 
limited  to  the  very  terms  of  the  law  under  which  it  is  claimed, 
its  operation  would  be  extended  beyond  what  was  intended. 
Cooley  on  Taxation,  (2nd  ed.)  205;  25  Enc.  Law,  (1st  ed.)  157; 
Vicksburg,  etc.,  R.  R.  Co,  v.  Dennis,  116  U.  S.,  665,  6  Sup.  Ct. 
Bep.,  625. 

The  proposition  of  counsel  for  plaintiff  in  error  is,  in  effect, 
that  those  owning  water  rights  in  the  ditch  are  not  charged  for 
the  use  of  water ;  that  by  virtue  of  the  ownership  of  such  water 
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rights,  they  are  owners  of  interests  in  the  ditch,  and  that  water 
is  not  furnished  to  any  one  except  these  consumers;  hence,  that 
it  is  used  exclusively  for  irrigating  lands  owned  by  such  con- 
sumers. The  full  material  facts  do  not  admit  of  this  conclusion. 
True,  the  consumers  pay  nothing  in  the  shape  of  an  annual  ren- 
tal for  the  use  of  water,  except  such  assessments  as  may  be  levied 
for  the  purpose  of  keeping  the  ditch  in  repair.  Conceding  that 
they  own  an  interest  in  the  ditch,  they  are  not  as  yet  the  sole 
owners.  The  company  is  a  co-owner  with  them;  the  title  to  the 
ditch  is  still  vested  in  the  corporation.  It  has  reserved  to  itself 
the  right  to  retain  such  title  until  the  capacity  of  the  ditch  has 
been  sold.  It  still  has  a  large  number  of  water  rights  which 
it  is  offering  for  sale.  While  it  may  be  true  that  at  some  time 
in  the  future,  the  ditch  will  be  owned  exclusively  by  those  using 
water  therefrom  for  the  purpose  of  irrigating  lands  which  they 
own,  or  in  which  they  are  interested,  that  is  not  the  condition 
at  the  present  time.  The  evident  purpose  of  the  company  in  still 
retaining  the  title  to  the  ditch  is  to  derive  a  revenue  from  the 
further  sale  of  water  rights.  That  the  purchasers  of  such  rights 
may  use  the  water  in  irrigating  their  lands  only  does  not  change 
the  situation.  The  fact  still  remains  that  so  long  as  the  company 
is  interested  in  the  ditch  with  water  rights  remaining  unsold,  it 
is  its  purpose  to  make  use  of  the  ditch  as  a  means  through  w^hich 
to  derive  a  profit  from  the  sale  of  further  water  rights.  The  pro- 
vision  of  the  constitution  upon  which  the  ditch  company  relies 
was  adopted  for  the  sole  benefit  of  those  canals  which  are  exclu- 
sively used  for  irrigating  lands  owned  by  those  who  own  the 
canal  in  whole  or  in  part — Empire  Canal  Co.  v.  Rio  Orande 
County,  21  Colo.,  244. 

The  consumers  appear  to  be  making  the  use  contemplated  by 
the  constitution,  but  the  ditch  company  is  not;  hence,  the  ditch 
is  not  used  exclusively  for  the  purpose  of  irrigating  lands  belong- 
ing to  the  owners  of  the  ditch.  In  Empire  Canal  Co.  Case,  supra, 
the  facts  as  deduced  from  the  averments  of  the  complaint  are 
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essentially  diflfercnt  from  those  in  the  case  at  bar.  It  was  there 
held  that  according  to  the  statements  in  the  complaint,  the  canal 
was  used  only  for  the  purpose  of  irrigating  lands  belonging  to  the 
owners  of  such  canal.  The  judgment  of  the  district  court  is  af- 
firmed. 

Afftrmed. 


[No.  4088.] 

School  Disthiot  No  15  op  Phillips  County  v.  Flanigan.      |ji^  ^l 

1.  Appellate  Practicb — Parties — Errors  without  Injury. 
In  a  mandamus  proceeding  against  several  parties  where  the  cause 

is  brought  to  the  supreme  court  for  review  by  only  one  of  the 
respondents  that  one  cannot  take  advantage  of  an  error  which  does 
him  no  injury  however  erroneous  the  proceedings  may  have  been 
with  respect  to  his  co-respondents. 

2.  PBAcriCE — Pleading— IwsuppiciENCY  op  Pleading. 

The  objection  that  the  pleadings  do  not  state  a  cause  of  action 
may  be  raised  at  any  time,  but  where  no  such  objection  was  raised 
in  the  trial  court  previous  to  the  trial  on  the  merits,  it  is  not  re* 
garded  with  favor  when  raised  in  the  supreme  court  and  will  not 
prevail  unless  the  pleading  thus  attacked  is  so  radically  defective 
that  it  will  not  support  the  Judgment  rendered. 

3.  Mandamus — Parties — Pleading  -  School   DisrRiors — Right    to 

OPPICE  OP  SOHOOL  DiRECrrOR. 

In  an  action  of  mandamus  against  a  school  district  and  certain 
Individuals  alleged  to  constitute  the  board  of  directors  for  the  dis- 
trict an  alternative  writ  which  alleged  petitioner's  election  as  a 
school  director  and  the  refusal  of  the  board  to  issue  him  a  certificate 
of  election  or  to  recognise  him  as  a  member  of  the  board  or  admit 
him  to  the  enjojnnent  of  the  office  and  prayed  that  respondents  be 
compelled  to  issue  petitioner  a  certificate  of  election  and  admit  him 
to  the  rights  and  privileges  of  the  office  and  that  they  be  restrained 
from  holding  an  election  for  the  purpose  of  electing  a  director  to  fill 
the  office  to  which  petitioner  had  been  elected,  stated  no  cause  of 
action  against  the  school  district  since  the  district  was  not  resi>on- 

slble  for  the  action  of  its  board  of  directors,  and  the  school  district 

could  not  properly  be  made  a  party  to  such  controversy. 
Vol.  28-22 
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4.    Same. 

In  an  action  of  mandamus  against  a  scliool  district  and  the 
individual  members  of  the  board  of  directors  to  compel  respond- 
ents to  admit  petitioner  to  the  office  of  director  to  which  he  claimed 
to  have  been  elected  the  school  district  had  no  interest  in  the  con- 
test and  was  not  injured  by  the  Judgment  in  petitioner's  favor,  and 
where  the  school  district  alone  brought  the  case  to  the  supreme 
court  for  review  it  cannot  take  advantage  of  any  errors  which  the 
trial  court  may  have  committed  in  rendering  judgment  against  ita 
co-respondents. 

Error  to  the  County  Court  of  PhiUips  County. 

Mr.  J.  S.  Bennbtt  and  Mr.  William  T.  Roqebs  for 
plaintiff  in  error. 

Mr.  W.  D.  Eblsey  for  defendant  in  error. 

Mr.  Justice  Oabbert  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  mandamus  originally  instituted  by 
defendant  in  error,  as  petitioner  in  the  court  below,  to  compel 
the  plaintiff  in  error  and  certain  individuals  alleged  to  constitute 
the  board  of  directors  of  school  district  No.  15,  as  respondents, 
to  issue  him  a  certificate  of  election  to  the  of&ce  of  school  direc- 
tor for  such  school  district,  to  admit  him  to  the  rights  and  privi- 
leges of  such  office,  and  to  restrain  the  respondents  from  holding 
an  election  for  the  purpose  of  electing  a  director  ostensibly  to 
fill  the  office  to  which  lie  claimed  to  have  been  elected.  On  the 
issues  made  by  the  pleading8,the  findings  were  in  his  favor,  and 
judgment  rendered  accordingly.  From  this  judgment  the  school 
district  brings  the  case  here  for  review  on  error. 

The  record  proper  is  all  that  is  before  us.  We  can  only  look 
to  the  pleadings  to  determine  the  rights  of  the  parties.  They 
are  exceedingly  informal  and  imperfect.  On  behalf  of  plaintiff 
in  error,  the  cause  is  presented  upon  the  theory  that  the  court 
below  had  no  jurisdiction  of  this  proceeding;  that  it  erred  in 
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submitting  the  case  to  a  jury  without  distinctly  stating  in  the 
order  for  that  purpose  the  question  to  be  tried  and  determined, 
and  that  in  this  proceeding  title  to  the  office  of  school  director 
is  involved,  which  cannot  be  tested  and  tried  on  mandamus.  All 
these  propositions  may  be  correct^  but  they  are  wholly  immaterial 
unless  the  rights  of  plaintiff  in  error  have  been  in  some  way  in- 
juriously affected  by  the  errors  complained  of.  It  is  the  only 
one  of  the  respondents  which  has  brought  the  case  here  for  review. 
The  others  are  not  complaining  of  the  judgment  rendered. 
Therefore,  the  school  district  cannot  take  advantage  of  any  error 
which  does  it  no  injury,  no  matter  how  erroneous  the  proceedings 
may  have  been  with  respect  to  its  co-respondents.  Teller  v. 
Hartman,  16  Colo.,  447 ;  Ball  v.  Nichols,  73  Cal.,  195. 

The  point  is  made  by  counsel  for  the  district  that  the  plead- 
ings of  petitioner  do  not  state  a  cause  of  action.  It  is  only  nec- 
essary to  consider  this  one  question  for  the  purpose  of  deter- 
mining whether  or  not  the  judgment  of  the  court  below  is  errone- 
ous, so  far  as  the  school  district  is  concerned.  No  effort  appears 
to  have  been  made  in  the  trial  court  on  behalf  of  the  district  to 
test  the  sifficiency  of  the  alternative  writ  previous  to  trial  on  the 
merits.  Notwithstanding  this  omission,  that  question  can  be 
raised  on  review.  In  such  circumstances,  however,  it  is  not  re- 
garded with  favor,  and  will  not  prevail  unless  the  pleading  thus 
attacked  is  so  radically  defective  that  it  will  not  support  the 
judgment  rendered.  In  re  Estate  of  Thomas,  26  Colo.,  110; 
Insurance  Co.  v.  Bonner,  24  Colo.,  220. 

The  claim  of  petitioner,  as  stated  in  the  alternative  writ,  is, 
that  at  the  regular  school  election  of  school  district  No.  15,  held 
in  May,  1899,  for  the  purpose  of  electing  a  school  director,  he  re- 
ceived a  majority  of  the  votes  cast,  but  notwithstanding  this  fact, 
the  members  of  the  school  board  who  were  parties  below,  refused 
to  issue  him  a  certificate  of  election,  recognize  him  as  a  member 
of  the  board,  or  admit  him  to  the  enjoyment  of  the  office,  and  in 
furtherance  of  their  claim  that  there  was  a  vacancy  in  the  offic: 
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to  which  petitioner  claimed  to  have  been  elected,  called  another 
election  for  the  purpose  of  .selecting  some  one  to  fill  such  vacancy. 
The  only  material  matter  necessary  to  notice  in  the  return  to  the 
writ  is  to  the  effect  that  for  some  reason  ,  undisclosed  by  the  plead- 
ings, the  respondents  insisted  that  the  election  at  which  petitioner 
claimed  to  have  been  elected  was  a  nullity.  All  the  facts  stated 
in  the  alternative  writ  may  be  true,  and  yet  no  cause  was  stated 
against  the  school  district.  It  is  not  responsible  for  the  action 
of  its  board  in  refusing  to  recognize  petitioner  as  a  member  there- 
of, or  their  refusal  to  issue  him  a  certificate  of  election,  or  the  re- 
fusal of  one  of  their  number  to  surrender  his  office  to  him,  or 
their  action  in  calling  an  election  to  fill  a  vacancy  which  they 
claimed  to  exist  in  the  board.  All  such  conduct  upon  their  part, 
however  wrongful  as  against  the  rights  of  petitioner,  are  acts  for 
which  the  guilty  parties  would  alone  be  responsible  to  the  person 
injuriously  affected  thereby.  In  other  words — the  person  in- 
jured by  such  action  could  only  call  the  individuals  to  account 
therefor,  and  not  the  district.  It  is  not  required  to  perform,  or 
refrain  from  any  of  the  acts  upon  which  petitioner  bases  his  right 
to  the  relief  demanded.  It  is  plain,  therefore,  that  no  cause  of 
action  was  stated  as  against  the  plaintiff  in  error. 

The  remaining  question  is,  does  the  judgment  rendered  against 
the  co-respondents  of  plaintiff  in  error  injuriously  affect  its  in- 
terest? The  contest  below  was  over  the  right  of  petitioner  as 
against  one  of  the  individual  respondents  to  occuppy  the  office  of 
director  of  the  school  district.  With  this  contention  the  dis- 
trict is  not  concerned.  Such  a  controversy  is  limited  to  those 
contesting  for  the  place.  It  is  a  purely  personal  matter  between 
such  individuals.  To  a  proceeding  to  determine  such  a  contro- 
versy the  district  is  not,  and  cannot  be  made,  a  party;  so  that, 
although  the  judgment  of  the  court  below  as  to  the  merits  of  the 
controversy  between  petitioner  and  the  individual  respondents 
may  have  been  erroneous  for  one  or  more  of  the  reasons  assigned 
by  counsel  for  plaintiff  in  error,  or  the  pleadings  of  petitioner 
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may  not  state  a  cause  of  action  against  these  respondents,  the 
judgment  rendered  against  them  is  not  one  in  which  plain tiflf  in 
error  has  any  interest  whatever,  neither  has  it  any  interest  in 
the  subjects  to  which  such  judgment  relates.  For  these  reasons 
it  is  clear  that  any  errors  which  the  trial  court  may  have  conmit- 
ted  in  rendering  judgment  against  its  co-respondents  do  not  af- 
fect its  rights,  and  it  cannot  take  advantage  of  such  errors. 

The  judgment  of  the  county  court,  in  so  far  as  it  granted  re- 
lief or  rendered  judgment  against  the  district  in  favor  of  peti- 
tioner, is  reversed,  and  the  cause  remanded  with  directions  to 
dismiss  the  proceeding  as  to  such  district,  with  its  costs. 

Reversed  and  Remanded. 


[No.  4196.] 

Thb  Boabd  of  County  Commissionbrs  of  Bio  Gbandb 

County  v.  Whblbn  bt  al. 

1.  Tax  SaliES — No  Taxes  Dub— LiABiLrrisa  of  Countibs. 

Section  3776  Mills  Ann.  Stats,  which  provides  that  when  land 
Is  wrongfully  sold  on  which  no  tax  is  at  the  time  due,  the  county 
shall  refund  to  the  purchaser  the  principal  with  interest  at  twenty- 
five  per  cent  per  annum  is  not  limited  to  sales  which  are  valid  in  all 
other  respects  except  that  mentioned  in  the  section.  Merely  be* 
cause  the  sale  is  also  void  for  some  other  reason  than  the  one 
mentioned  in  this  particular  section  makes  It  none  the  less  void  be- 
cause at  the  time  no  tax  was  due. 

2.  Tax  Sales — Land  Bid  in  by  County — Assignmsntof  Certificate 

■ 

Where  land  was  bid  in  by  the  county  at  a  tax  sale,  an  assign- 
ment of  the  certificate  by  the  county  clerk  indorsing  on  the  back 
thereof  the  words  "Assigned  to"  giving  the  name  of  the  assignee 
and  dated  and  signed  by  the  clerk,  accompanied  by  a  formal  as- 
signment on  the  face  of  the  certificate  under  the  official  seal  and 
signature  of  the  clerk,  was  a  sufficient  compliance  with  section  3898 
Mills  Ann.  Stats,  providing  that  such  crtiflcates  may  be  assignable 
by  indorsement.  Besides  under  the  provisions  of  section  3888  Mills 
Ann.  Stats,  the  assignment  to  be  made  by  the  county  clerk  is  not 
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limited  to  assignment  by  indorsement,  but  any  assignment  in  prop' 

er  legal  language  is  sufficient. 

3     Same— Claim  Against  Couimr. 

The  assignment  of  a  tax  sale  certificate  carries  with  it  and 
vests  in  the  assignee  all  the  rights  of  the  original  purchaser.  And 
where  the  original  purchaser  had  a  right  of  action  against  the 
county  to  recover  back  the  purchase  money,  the  same  right  vests 
in  the  assignee  without  a  specific  assignment  of  the  right  of  action. 
And  where  land  is  bid  In  by  the  county  an  assignee  of  the  certificate 
has  the  same  right  of  action  against  the  county  to  recover  back  the 
purchase  money  as  though  he  were  an  original  purchaser^ 
4.  Tax  Sales — No  Tax  Due— Liability  op  Couwty — Constitutiosal 
Law. 

That  part  of  section  3776  Mills  Ann.  Stats,  which  provides  for 
the  recovery  of  interest  at  the  rate  of  twenty-five  per  cent  per  an- 
num from  the  county  by  the  purchaser  at'  tax  sale  where  land  is 
sold  on  which  no  tax  is  due  is  in  the  nature  of  a  penalty  and  to  the 
extent  that  it  provides  for  the  payment  of  such  interest  is  not  ger- 
mane to  the  subject  matter  as  declared  in  the  title  of  the  act  and  is 
unconstitutional  and  void.    Mr.  Justice  Gabbert  dissenting. 

Appeal  from  the  District  Court  of  Fremont  County 

Mr.  Ira  J.  Bloomfield  for  appellant. 

Mr.  Jessie  Stephenson  for  appellees. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

For  the  failure  on  the  part  of  the  owner  to  pay  taxes  there 
tofore  assessed  and  levied  upon  it,  the  county  treasurer  of  Rio 
Grande  County  in  1891  advertised  for  sale  the  Empire  Canal. 
No  one  offered  to  purchase  thereat,  and,  under  the  statute,  the 
treasurer  bid  in  the  property  for  the  county,  to  which  he  issued 
a  tax  certificate  in  the  regular  form.  Afterwards,  as  the  statute 
provides,  W.  T.  Lambert  paid  to  the  treasurer  the  amount  of  the 
tax  for  which  the  sale  was  made,  together  with  interest  thereon, 
and  the  county  clerk  in  behalf  of  the  county  assigned  the  tax 
certificates  to  him.     This  certificate  was  afterwards  assigned  by 
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Lambert  to  these  plaintiff's. 

In  a  suit  brought  for  the  purpose,  in  which  the  proper  parties 
were  present,  the  sale  was  adjudged  invalid,  the  canal  being  ex- 
empt from  taxation,  and  thereupon  the  plaintiffs,  the  holders  of 
the  certificate  of  purchase,  brought  this  action  to  recover  the 
amount  of  illegal  taxes  theretofore  paid  into  the  treasury,  the 
board  of  commissioners  having  refused  to  refund  it. 

The  cause  of  action  is  based  upon  section  3776  Mills  Ann. 
Stats.  (Gen.  Stats.  1883,  Sec,  2824)  providing:  "When  by  mis- 
take or  wrongful  act  of  the  treasurer,  clerk  or  assessor,  or  from 
double  assessment,  land  has  been  sold  on  which  no  tax  was  due  at 
the  time,  the  county  shall  hold  the  purchaser  harmless  by  paying 
him  the  amount  of  principal,  and  interest  at  the  rate  of  twenty- 
five  per  cent  per  annum/*  There  was  a  judgment  for  the 
plaintiffs  in  the  sum  of  about  $7000  of  which  $2137.95  was  prin 
cipal  and  the  balance  interest.  The  board  brings  the  case  here  by 
appeal.  The  grounds  urged  for  reversal  will  be  discussed  in  the 
order  followed  by  counsel. 

1.  The  county  attorney  contends  that  the  word  "sale"  in  the 
foregoing  statute  means  a  sale  which  is  valid  in  all  other  respects 
except  where,  by  wrongful  conduct  of  some  public  officer,  there 
has  been  a  double  assessment,  or  at  the  time  no  tax  was  due.  Wo 
cannot  so  interpret  the  language.  A  tax,  or  a  tax  sale,  may  bo 
invalid  for  several  reasons.  Merely  because  a  sale  is  also  void  for 
some  reason  other  than  the  one  mentioned  in  this  particular  sec- 
tion, makes  it  none  the  less  void  because  at  the  time  notaxwasdue. 
And  if  there  is  no  tax  due  on  the  property  and  there  is  a  sale 
of  it,  there  is  within  the  purview  of  the  statute  a  sale  made, 
though  invalid  because  no  tax  is  due.  That  the  sale  is  also  void 
because  some  step  in  the  process  of  taxation  essential  to  a  valid 
sale  is  omitted  does  not  take  the  case  out  of  the  statute. 

2.  There  are  two  sections  of  our  statute  bearing  upon  the  as- 
signment of  certificates  of  purchase,  sections  3888  and  3898  Mills 
Ann.  Stats.     The  latter  provides  that  a  certificate  issued  by  the 
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county  treasurer  to  a  purchaser  at  a  tax  sale  may  be  assignable 
by  endorsement,  which  assignment,  when  entered  upon  the  record 
of  sales  in  the  office  of  the  county  clerk  and  county  treasurer 
shall  vest  in  the  assignee,  or  his  legal  representative,  all  the  right 
and  title  of  the  original  purchaser.  Section  3888  applies  to  the 
assignment  of  a  certificate  where  the  property  at  the  tax  sale  has 
been  bid  in  by  the  treasurer  for,  and  a  certificate  of  sale  issued 
to,  the  county.  The  provision  is  that  any  person,  within  three 
years  from  the  date  of  such  certificate,  may  deposit  with  the  coun- 
ty treasurer  the  total  amount  due  thereupon,  whereupon  the  clerk 
of  the  county  shall  assign  such  certificate  to  such  person,  and 
the  assignee  shall  be  entitled  to  all  rights  and  privileges,  the  same 
as  though  he  were  an  original  purchaser  at  the  tax  sale.  Appel- 
lant's criticism  under  this  head,  based  upon  the  provisions  of  sec- 
tion 3898,  is  that  the  assignment  by  the  county  treasurer  in  this 
case  was  either  upon  the  face  of  the  certificate,  or  a  separate  in- 
strument attached  thereto;  and  that  inasmuch  as  public  officers 
charged  with  public  duty  must  perform  it  in  strict  accordance 
with  the  directions  of  the  statute,  only  an  assignment  by  endorse- 
ment, that  is,  by  a  proper  writing  on  the  back  of  the  certificate 
itself  is  valid. 

The  record  shows  that  this  assignment  was  made  by  the  county 
clerk  by  writing  upon  the  back  of  the  instrument  these  words 
"Assigned  to  W.  T.  Lambert  May  7,  1892,  W.  D.  Zook,  Co.  Clk;" 
and  in  addition  to  this  the  clerk  attached  a  formal  assignment  un- 
der his  official  seal  to  the  face  of  the  certificate.  We  think  this 
was  a  sufficient  compliance  with  the  statute.  Besides,  under  the 
provisions  of  section  3888,  the  assignment  to  be  made  by  tne 
county  clerk  is  noi  specifically  limited  to  an  assignment  by  en- 
dorsement, and  any  assignment  in  proper  legal  language  is  suf- 
ficient. 

3.  Appellants  say,  and  the  stipulated  facts  so  show,  that  there 
was  no  separate  or  distinct  assignment  by  Lambert  to  these  plain^^ 
tiffs,  of  a  cause  of  action  which  Jjambert  may  have  had  upon  the 
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hypothesis  that  he  was  the  original  purchaser;  that  is  to  say, 
the  contention  is  that  although  Lambert  may  have  been  an  origi- 
nal purchaser,  unless  in  explicit  terms  he  assigned  his  cause  of 
action  or  right  to  recover  from  the  county  the  amount  of  the 
taxes  paid  by  him,  his  assignee,  who  has  merely  what  the  assign- 
ment of  the  certificate  gives  him,  is  not  vested,  with  the  right  to 
sue  which  his  assignor  had.  It  is  said  that  this  certificate,  in  and 
of  itself,  gives  only  one  of  two  rights ;  first,  to  a  tax  deed  if  no 
redemption  is  made ;  second,  to  the  redemption  money  if  redemp- 
tion is  made. 

We  cannot  agree  with  counsel's  interpretation  of  these  stat- 
utes. The  assignment,  if  properly  made,  which  we  have  held  it 
to  be,  vests  in  the  assignee  all  the  right  and  title  of  the  original 
purchaser,  and  by  section  3888  it  is  provided  that  the  assignee  is 
entitled  to  all  the  rights  and  privileges  the  same  as  if  he  were  an 
original  purchaser.  Under  either  of  these  statutes,  we  hold  that 
an  assignee  of  the  certificate  is  entitled  to  have  the  amount  of 
taxes  refunded  to  him  by  the  county  if  the  original  purchaser  had 
such  right. 

But  it  is  further  contended  that  these  plaintiffs,  as  assignees, 
have  only  the  same  right  to  recover  this  money  that  the  original 
purchaser  had,  and  since  the  county  itself  was  the  original  pur- 
chaser and  could  not  sue  itself  to  recover  illegal  taxes  paid  to  it- 
self, therefore  plaintiffs  are  without  such  remedy.  It  will  not 
do  to  put  such  a  literal  interpretation  on  the  language  of  the 
statute.  In  one  sense,  the  county  was  not  a  purchaser,  as  it  paid 
out  nothing  at  the  time  the  property  was  bid  in  by  the  treasurer 
in  its  behalf;  but  section  3888  provides  that  where  the  treasurer 
has  bid  in  a  tract  of  land  for  the  county  and  the  certificate  is  af- 
terwards assigned  by  the  county  clerk,  the  assignee  is  entitled 
to  the  same  rights  and  privileges  as  though  he  were  an  original 
purchaser.     So  this  objection  is  not  tenable. 

4.  The  most  difficult  question  is  with  respect  to  the  alleged 
unconstitutionality  of  the  foregoing  statu  to  upon  which  alone 
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plaintiff's  cause  of  action,  if  any,  depends.  Section  21  of  article 
5  of  our  constitution  provides  that :  "No  bill  except  general  ap- 
propriation bills  shall  be  passed  containing  more  than  one  sub- 
ject  which  shall  be  clearly  expressed  in  its  title/'  The  title  of  the 
act  in  which  this  section  is  found  reads :  "An  act  to  provide  for 
the  assessment  and  collection  of  revenue"  etc.  2  Mills  Ann.  Stats, 
p.  2004.  It  is  said  that  this  section  is  entirely  foreign  to  the 
subject-matter  of  the  act  as  expressed  in  the  title,  and  reliance 
is  had  upon  the  case  In  re  Breene,  14  Colo.,  401,  and  the  large 
number  of  cases  in  this  court  in  which  its  doctrine  is  approved. 

Two  cases  quite  in  point  are  Divet  v.  Richland  County,  76  N. 
W.  Rep.,  993  and  Paine  v.  Dickey  County,  80  N.  W.  Rep.  7T0. 
The  constitutional  and  statutory  provisions  there  considered  are 
quite  similar  to  those  in  the  case  at  bar,  and  in  the  earlier  case  the 
statute  was  held  to  be  clearly  unconstitutional,  and  in  the  latter 
one  upheld.  The  learned  court  in  the  latter  opinion  attempts 
to  discriminate  between  the  two  cases,  but  whether  the  decisions 
may  be  reconciled  is  a  matter  with  which  we  are  not  at  present 
concerned. 

It  is  a  grave  question  whether,  under  the  doctrine  of  the  Breene 
Case  and  for  the  reasons  so  cogently  expressed  in  the  opinion, 
the  entire  section  is  not  foreign  to  the  subject-matter  as  expressed 
in  the  title  of  the  act,  but  the  majority  of  the  court,  as  at  present 
advised,  are  not  disposed  to  hold  the  section  unconstitutional  in 
its  entirety.  Although  the  statute  says  that  interest  at  the  rate 
of  25  per  cent  per  annum  is  to  be  recovered  in  addition  to  the 
principal,  the  court  is  clearly  of  opinion  that  this  interest  is  in  the 
nature  of  a  penalty,  and  the  section,  to  the  extent  that  it  provides 
for  its  recovery,  is  not  germane  to  the  subject-matter  declared 
in  the  title.  It  is  a  well  known  fact  that  money  from  other 
sources  than  taxation  is  received  into  the  county  treasury,  and  the 
provision  in  this  section  for  the  refunding  of  money  includes 
not  only  money  received  from  taxation  but  from  all  these  other 
sources.     The  part  of  the  section  relating  to  the  penalty  is  foreign 
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to  the  assessment  and  collection  of  taxes^  and  to  that  extent  can- 
not be  upheld. 

The  provisions  of  this  section  were  under  considertation  by 
this  court  in  the  case  of  Hurd  v.  Hamill,  10  Colo.  174;  but  that 
was  before  the  decision  in  In  re  Breene,  and  the  constitutionali- 
ty of  the  section  was  not  questioned. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  thia 
opinion. 

Reversed, 


Mr.  Justice  Qabbert,  dissenting; 

I  do  not  agree  with  the  conclusion  that  the  provision  in  sec- 
tion 3776  Mills  Ann.  Stats.,  allowing  interest  on  money  which 
shall  be  returned  to  persons  paying  it,  is  unconstitutional.  Jjeg- 
islation  germane  to  the  subject  as  expressed  in  the  title  of  an 
act,  is  not  obnoxious  to  the  provision  of  the  constitution  invoked. 
That  which  is  appropriate  or  relevant  to  the  subject  as  thus  ex- 
pressed is  germane.  In  legislating  on  the  subject  of  the  assess- 
ment and  collection  of  revenue,  it  was  certainly  proper  to  provide 
for  the  sale  of  realty  in  order  to  enforce  the  collection  of  taxes. 
In  this  connection  it  would  be  naturally  suggested:  What  pro- 
vision shall  be  made  for  the  relief  of  those  making  such  purchases 
"when  by  mistake  or  wrongful  act  of  the  treasurer,  clerk  or  as- 
sessor, or  from  double  assessment,  land  has  been  sold  on  which 
no  tax  was  due  at  the  time  ?''  Hence,  the  provisions  as  to  what 
shall  be  done  in  such  circumstances  are  relevant  to  the  subject 

legislated  upon,  as  expressed  in  the  title  of  the  act  in  which  the 
section  in  question  is  found.  In  my  opinion,  the  judgment  of 
the  district  court  should  be  afSmed. 
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82  i5il  Appeals. 


1.  Cebtiobabi— Jurisdiction. 

Where  the  court  of  appeals  had  Jurisdiction  to  review  the  Judg- 
ment of  the  lower  court  and  had  Jurisdiction  to  determine  the  ques- 
tion of  the  validity  or  invalidity  of  certain  chattel  mortgages  and 
deed  of  trust  in  issue  in  the  case,  the  supreme  court  will  not  upon 
certiorari  review  the  action  of  the  court  of  appeals  in  holding  the 
chattel  mortgages  and  deed  of  trust  invalid,  on  the  ground  that  the 
facta  were  iDsufficient  in  law  to  sustain  the  conclusion  of  that  cour^ 
or  that  such  facts  were  immaterial  under  the  issues  made  by  the 
pleadings. 

2.  Same. 

Where  the  court  of  appeals  had  Jurisdiction  of  the  case  and 
authority  to  determine  the  several  questions  passed  upon  by  it,  its 
action  thereon  will  not  be  reviewed  by  the  supreme  court  upon 
certiorari  unless  it  clearly  appears  that  that  court  has  refused  to  be 
guided  or  controlled  by  the  law,  relative  to  the  questions  deter- 
mined, as  laid  down  by  the  prior  decisions  of  the  supreme  court. 
The  mere  fact  that  the  court  may  have  erred  in  applying  the  rules 
of  law  to  the  facts  presented,  or  erred  in  the  decision  of  the  ques- 
tions raised  is  not  open  to  enquiry  upon  certiorari. 

3.  FBAUDULBirr  Intent — Jurisdiction. 

Notwithstanding  the  provision  of  section  2033  Mills  Ann.  Stats, 
that  the  question  of  fraudulent  intent  shall  be  deemed  one  of  fact 
and  not  of  law  the  courts  are  not  deprived  of  the  power  to  pronounce 
the  Judgment  of  the  law  in  any  case  which  the  fbcts  Justify. 

4 .  Jurisdiction— Validity  op  Securities— Fraud  —Pleading  . 
Where  the  main  issue  between  the  parties  was  as  to  the  va- 
lidity of  certain  securities,  and  the  court  of  appeals  had  Jurisdiction 
to  determine  that  issue,  it  also  had  Jurisdiction  to  determine 
whether  or  not  the  pleadings  presented  the  issue  of  fraud,  and  the 
court  having  held  the  securities  invalid  on  the  ground  that  they 
were  fraudulent,  the  supreme  court  will  not  upon  certiorari  review 
the  ruling  of  the  court  of  appeals  on  the  ground  that  fraud  was  not 
made  an  issue  by  the  pleadings. 
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Original  Proceedings  on  Certiorari. 

Mr.  N.  M.  Campbell  for  relators. 

No  appearance  for  respondent. 

Per  Curiam. — ^This  is  one  of  the  cases  mentioned  in  People  v. 
Court  of  Appeals,27 Co\oA05,GlVac.Bef. 592,  and  is  an  applica- 
tion for  a  writ  of  certiorari  to  bring  here  for  review  the  judgment 
of  the  court  of  appeals  in  the  case  of  Shideler  v.  Fisher  13  Court 
of  Appeals^  106.  The  facts  in  that  case  are  briefly  these :  Wein- 
berg &  Company,  engaged  in  business  at  Cripple  Creek  and 
Aspen,  in  this  state,  being  in  failing  circumstances,  executed 
chattel  mortgages  and  a  trust  deed  to  secure  certain  of  their  cred- 
itors. Subsequent  to  this  action  upon  their  part,  unsecured 
creditors  commenced  actions  in  attachment  against  them,  and 
levied  upon  the  property  covered  by  these  conveyances.  In  those 
actions,  the  mortgagees,  who  are  the  relators  here,  intervened. 
The  question  thereby  raised  was  the  validity  of  the  chattel  mort- 
gages and  trust  deed  held  by  interveners.  The  trial  court  held 
such  securities  invalid,  for  the  reason  that  they  were  fraudulent. 
This  judgment  was  affirmed  by  the  court  of  appeals.  On  behalf 
of  the  relators  it  is  contended  that  the  court  of  appeals  erred  in 
affirming  such  judgment,  and  holding  their  securities  fraudu- 
lent, for  the  reasons  (1)  the  facts  from  which  such  conclusion 
was  deduced  were  not  material  to  the  issues  made  by  the  plead- 
ings; (2)  the  knowledge  of  fraud  claimed  to  be  in  the  posses- 
sion of  agents  of  certain  of  the  relators  could  not  properly  be 
imputed  to  the  latter;  (3)  the  act  of  Weinberg  &  Company,  in 
securing  the  firm  of  Thompeon,  Perkins  &  Thompson  for  future 
services  was  not  fraudulent  in  law;  (4)  the  action  of  the  trial 
court  in  allowing  the  consolidation  of  the  suits  of  the  attaching 
creditors  without  motion  or  notice  to  the  relators  should  not  have 
been  sustained;  (5)  the  motion  of  relators  for  a  change  of  venue 
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to  the  county  of  El  Paso  should  have  been  granted;  (6)  certain 
evidence  was  not  properly  considered. 

The  court  of  appeals  had  jurisdiction  to  review  the  judgment 
in  the  case  to  which  this  proceeding  is  directed.  It  also  had  ju- 
risdiction to  determine  the  questions  which  relators  insist  were 
not  properly  decided.  The  validity  of  the  chattel  mortgages  and 
trust  deed  in  question  was  the  material  issue.  The  court  of  ap- 
peals held  that  all  creditors  secured  by  these  instruments  were 
charged  with  notice  and  knowledge  of  their  fraudulent  character. 
Whether  or  not  the  facts  from  which  this  conclusion  was  deduced 
were  suflScient  in  law  to  sustain  it,  or  that  such  facts  were  ma- 
terial under  the  issues  made  by  the  pleadings,  or,  in  short, 
whether  or  not  the  court  of  appeals  erred  in  any  of  the  particu- 
lars stated  by  relators,  is  immaterial,  so  long  as  that  tribunal  had 
jurisdiction  of  the  case,  and  therefore,  authority  to  determine 
these  several  questions,  unless  it  has  clearly  refused  to  be  guided 
or  controlled  by  the  law  relating  to  the  questions  raised  by  rela- 
tors, as  laid  down  in  the  prior  decisions  of  this  court.  The  mere 
fact  that  it  may  have  erred  in  applying  the  rules  of  law  to  the 
facts  presented,  or  erred  in  the  decision  of  the  questions  raised, 
is  not  open  to  inquiry  in  this  proceeding.  Any  other  rule  would 
result  in  permitting  every  case  within  the  final  jurisdiction  of 
the  court  of  appeals  to  be  brought  here  for  review — People  r. 
Court  of  Appeals,  supra. 

The  remaining  question  is,  has  the  court  of  appeals  ignored 
any  principles  of  law  laid  down  in  the  prior  decisions  of  thin 
court  ?  As  applied  to  the  facts,  it  has  not.  This  court  has  never 
determined  the  question  of  the  right  of  intervenors  to  a  change 
of  place  of  trial  under  the  provisions  of  the  code,  on  the  ground 
urged  in  support  of  their  application  for  such  change  in  the  trial 
court.  Neither  has  this  court  determined  the  question  of  prac- 
tice relating  to  the  consolidation  of  cases  by  several  attachment 
creditors  against  the  same  defendant.  As  we  understand  the 
record,  the  claim  of  Thompson,  Perkins  &  Thompson  was  held 
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invalid  for  the  reason  that  the  note  given  by  the  attachment  de- 
fendants to  this  firm  was  intended  to  recompense  them  for  ser- 
vices which  they  might  render  the  defendants  in  upholding  the 
mortgages  which  the  court  declared  to  be  fraudulent.  We  are  not 
aware  of  any  decision  of  this  court  holding  to  the  contrary.  The 
case  of  Burr  v,  Clement  9  Colo.  8,  relied  upon  by  counsel  for  re- 
lators, is  not  in  point.  In  that  case  the  court  found  that  the  as- 
signment for  the  benefit  of  creditors  was  in  good  faith,  or  at 
least  there  was  no  evidence  to  the  contrary,  and  therefore,  the  pro- 
vision in  the  deed  of  assignment  for  the  payment  of  reasonable 
attorneys*  fees  due  and  to  become  due  for  services  rendered  for 
the  benefit  of  the  property  assigned,  did  not  vitiate  the  deed  of 
assignment.  That  the  court  held  the  mortgages  fraudulent  in 
law  as  to  those  mortgages,  does  not  contravene  any  decision  of 
this  court,  holding  that  under  the  provisions  of  section  2033, 
1  Mills  Ann.  Stats.,  the  question  of  fraudulent  intent  shall  be 
deemed  one  of  fact,  and  not  of  law.  Notwithstanding  this  provi- 
sion, courts  are  not  deprived  of  the  power  to  pronounce  the  judg- 
ment of  the  law  in  any  case  which  the  facts  justify.  Burr  v, 
Clement,  supra. 

We  are  of  the  opinion,  therefore,  without  determining  whether 
the  court  of  appeals  erred  or  not,  that  no  questions  are  presented 
by  the  petition  for  certiorari  which  invoke  the  jurisdiction  of 
this  court,  under  the  constitutional  provision  giving  it  general 
superintending  control  over  all  inferior  tribunals.  The  writ  is 
denied  and  the  petition  dismissed. 

Campbell^  C.  J.  not  participating. 


On  Petition  for  Rehearing. 

Per  Curiam. — Tn  support  of  petition  for  rehearing  counsel  has 

filed  an  able  and  elaborate  brief.     It  is  claimed  that  the  court  of 

appeals  erred  in  holding  that  the  securities  executed  by  Weinberg 

&  Company  were  invalid,  so  far  as  petitioners  are  concerned. 
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The  decision  appears  to  be  based  upon  the  ground  that  such  secu* 
rities  were  fraudulent.  It  is  asserted  that  no  such  issue  was 
made  by  the  pleadings.  This  was  a  question  which  the  court  of 
appeals  had  jurisdiction  to  determine^  and  this  court  cannot  re- 
view its  action  thereon  in  this  proceeding.  It  is  said  that  in 
People  V.  Court  of  Appeals,  supra,  this  court  has  held  that  the 
court  of  appeals  may  not  render  a  judgment  without  the  issues. 
From  this  it  is  argued  that  if  the  issue  of.  fraud  or  other  ques- 
tions upon  which  the  judgment  of  invalidity  was  based  were  not 
presented  by  the  pleadings^  that  the  court  of  appeals  has  rendered 
a  judgment  without  the  issue.  The  material  question  involved 
was  the  validity  of  the  securities.  The  assertions  of  the  respec- 
tive parties,  as  stated  in  their  pleadings,  why  they  were  valid 
or  invalid,  were  but  collateral  to  this  main  question.  When  the 
court  of  appeals  decided  that  such  securities  were  invalid,  that 
was  a  judgment  within  the  issues.  If  it  erred  in  reaching  this 
conclusion  by  holding  that  such  judgment  was  warranted  on  ac- 
count of  fraud,  that  was  a  matter  which,  as  we  have  already  stat- 
ed, was  within  the  jurisdiction  of  the  court  of  appeals  to  deter- 
mine from  the  pleadings  as  one  of  the  collateral  issues  in  the  case. 
The  conclusion  denying  the  writ  in  this  instance  based,  as  it  is, 
upon  the  questions  raised  by  the  petition,  is  fully  supported 
by  the  cases  which  appear  in  vol.  51,  L.  R.  A.,  pp.  33  to  112  in- 
clusive, and  those  mentioned  in  the  exhaustive  notes  appended. 

The  petition  for  rehearing  is  denied. 

Petition  denied. 

Campbell^  C.  J.,  not  participating. 
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[No.  4820.] 

Pabk  v.  Pabk. 

Appbli«atb  Practice — Jcbisdiction  op  Supreme  Court— Prekhou>. 
An  action  by  a  wife  against  her  husband  for  separate  main- 
tenance in  which  she  joined  the  husband's  brother  for  the  reason 
as  charged  that  the  husband  had  conveyed  his  real  estate  to  the 
brother  without  consideration  and  in  which  the  wife  claimed  no 
specific  part  of  the  real  estate  but  merely  sought  to  have  whatever 
judgment  she  might  obtain  against  her  husband  decreed  a  lien  upon 
the  realty  standing  in  the  brother's  name  superior  to  any  claim  of 
the  brother,  does  not  involve  a  freehold  so  as  to  give  the  supreme 
court  appellate  jurisdiction. 
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Error  to  the  District  Court  of  Arapahoe  County, 

On  Motion  to  Dismiss  Writ  of  Error. 
Mr.  T.  W.  HoYT  for  plaintiff  in  error. 

Mr.  M.  J.  Babtley  for  defendant  in  error. 


Per  Curiam — As  we  understand  the  pleadings  in  this  case, 
plaintiff  in  error  is  the  wife  of  defendant  in  error,  Charles  H. 
Park;  that  she  brought  this  action  against  him  solely  for  the 
purpose  of  compelling  him  to  grant  her  separate  maintenance 
and  support.  In  this  proceding  she  joined  defendant  in  error, 
William  S.  Park,  for  the  reason,  as  charged,  that  the  real  estate 
of  her  husband  stood  in  the  name  of  the  latter  to  whom  it  was 
conveyed  without  consideration.  The  object  of  this  joinder  ap- 
pears to  have  been  for  the  purpose  of  having  any  judgment  she 
might  obtain  against  her  husband  decreed  a  lien  upon  the  realty 
standing  in  the  name  of  William  S.  Park  superior  to  any  claim 
of  his.  We  do  not  understand  that  she  claims  any  specific  part 
of  this  real  estate.  Inasmuch  as  she  is  not  seeking  to  recover  a 
freehold  in  this  property,  the  mere  fact  that  the  question  is  in- 
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volved  as  to  which  of  the  two  defendants  in  error  may  be  the 
owner,  does  not  involve  a  freehold  so  far  as  she  is  concerned,  for 
by  the  judgment  of  the  court  below,  she  has  not  been  deprived 
of  one  herself — Knowles  v.  Lower  Clear  Creek  Ditch  Co.,  27 
Colo.  469 ;  63  Pac.  Rep.  317. 

As  there  is  no  other  question  involved  which  would  give  this 
court  jurisdiction,  the  motion  of  defendants  in  error  to  dismiss 
the  writ  of  error  is  sustained. 

Motion  Sustained, 


[No.  4188.] 

Basmussbn  bt  al.  v.  Levin. 

1.     MORTOAOBS — FAIItURB    TO  PAY     TaXES — FOBBCLOSUltB— OpTION    OF 
MOBTOAOXE. 

Where  a  mortgage  provided  that  if  default  be  made  in  the  pay- 
ment of  taxes  the  note  should  at  the  option  of  the  mortgagee  be- 
come due  and  the  mortgage  be  foreclosed,  alao  that  if  the  mortgagor 
failed  to  pay  taxes  when  due  the  mortgagee  might  pay  them  and  the 
amount  thus  paid  become  an  additional  indebtedness  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  the  mort- 
gagee by  paying  the  taxes  did  not  waive  his  right  to  declare  the  note 
due  on  account  of  the  mortgagor's  default  in  the  payment  of  taxes 
and  to  foreclose  the  mortgage,  but  the  meaning  of  the  mortgage  is 
that  in  the  event  the  mortgagor  neglected  to  pay  the  taxes  the 
mortgagee  could  declare  the  note  due  and  at  once  proceed  to  fore- 
close and  in  addition  to  this  right  if  he  chose  he  might  pay  the 
taxes  and  include  the  amount  in  the  action  to  foreclose. 

2.    Samb — ^AocBPTAifOB  OF  Intbbest — Waivrr — Plbadutg. 

In  an  action  by  a  mortgagee  to  foreclose  on  the  ground  of  de- 
fault in  the  payment  of  taxes  by  the  mortgagor,  where  It  wzis  claim- 
ed by  the  mortgagor  that  the  mortgagee  had  waived  his  right  to 
declare  the  note  due  and  to  foreclose  by  accepting  Interest  on  the 
note  after  the  default  in  payment  of  taxes  and  with  knowledge  of 
such  default,  the  mortgagor  is  not  in  position  to  take  advantage  of 
the  waiver  claimed  unless  the  fact  that  the  interest  was  accepted 
by  the  mortgagee  with  knowledge  of  the  default  in  the  payment  of 
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taxes,  either  appears  upon  the  face  of  the  complaint  or  is  specially 
pleaded  as  a  defense. 

3.      MOBTGAOaS — CONDmON  IK  MORTGAOB    AS  TO    MATURITY  OF  NoTK— 
FOBBOLOBUBS. 

A  condition  in  a  mortgage  giving  to  the  mortgagee  an  option 
to  declare  the  note  due  upon  a  default  in  the  payment  of  taxes  by 
the  mortgagor  can  be  taken  advantage  of  to  declare  the  note  due. 
only  for  the  purpose  of  foreclosing  the  mortgage. 

4.    Samb. 

Where  a  note  was  secured  by  two  mortgages  and  a  quit  claim 
deed,  each  convesing  separate  parcels  of  land  and  the  mortgages 
contained  conditions  giving  the  mortgagee  an  option  to  declare  the 
note  due  upon  default  of  payment  of  taxes  by  the  mortgagor  and 
authorizing  a  foreclosure  therefor,  such  condition  in  the  mortgages 
did  not  authorize  the  foreclosure  of  the  quit-claim  deed  for  the  de- 
fault in  the  payment  of  taxes. 

6.    Same. 

Where  a  note  was  secured  by  two  mortgages  and  a  quit  claim 
deed  each  conveying  separate  parcels  of  land  and  the  mortgages 
contained  conditions  authorizing  foreclosure  for  default  in  the  pay- 
ment of  taxes,  and  making  taxes  paid  by  the  mortgagee  an  addi- 
tional indebtedness  secured  by  the  mortgages,  in  an  action  to  fore- 
close for  default  in  payment  of  taxes  it  was  error  to  decree  taxes, 
paid  on  the  land  conveyed  by  the  quit-claim  deed  a  lien  on  the  lands, 
and  where  it  does  not  appear  what  part  of  the  taxes  so  decreed  to 
be  a  lien  was  paid  upon  the  land  conveyed  by  the  quit  claim  deed 
the  decree  must  be  reversed. 

Error  to  the  County  Court  of  Elbert  County. 

Action  by  defendant  in  error,  as  plaintiff,  against  plaintiffs 
in  error,  as  defendants,  to  foreclose  two  mortgages  and  a  quit- 
claim deed  executed  by  the  latter  on  real  estate  belonging  to 
ihem,  for  the  purpose  of  securing  their  promissory  note.  From 
a  judgment  and  decree  in  favor  of  plaintiff,  they  bring  the  case 
here  for  review  on  error. 

Mr.  Chables  L.  Diceebson  for  plaintiffs  in  error. 

Mr.  E.  W.  NoRLiN  for  defendant  in  error. 
Vol.  28-23 
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^fr.  Justice  Gabbert  delivered  the  opinion  of  the  court. 

The  complaint  was  filed  February  23,  1899.  The  note  which 
the  mortgages  and  quit-claim  deed  were  given  to  secure,  was  not 
due,  according  to  its  own  terms,  until  September  following 
Plaintiff  relied  for  his  right  to  maintain  this  action  upon  certain 
provisions  in  the  mortgages  which  permitted  him  to  declare  the 
note  due  at  his  option.    These  provisions  were  as  follows : 

"  *  *  *  If  default  be  made  in  the  payment  ♦  *  * 
of  taxes  *  ♦  ♦  then  in  such  case  the  whole  of  said  principal 
and  interest  *  *  *  secured  by  said  note  in  this  mortgage 
mentioned  shall  thereupon,  at  the  option  of  said  party  of  the 
second  part  *  ♦  *  become  immediately  due  and  payable, 
anything  herein  or  in  said  note  contained  to  the  contrary  not- 
withstanding; and  this  mortgage  may  then  be  immediately  fore- 
closed to  pay  the  same-  by  the  said  party  of  the  second  part 
*  *  *  .  The  said  parties  of  the  first  part  will  in  due  season 
pay  all  taxes  and  assessments  on  said  premises  *  *  *  and  in 
ease  of  the  neglect  of  first  party  to  pay  taxes,  said  party  of  the 
second  part  ♦  *  *  may  pay  such  taxes,  and  all  moneys  thus 
paid,  with  interest  thereon  *  *  *  shall  become  so  much  addi- 
tional indebtedness  secured  by  this  mortgage,  and  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  lands  and  premises  aforesaid,  if 
not  otherwise  paid  by  said  parties  of  the  first  part." 

»The  defendants  neglected  to  pay  the  taxes  on  the  mortgaged 
premises  for  the  years  1895,  1896  and  1897.  February  18th 
or  20th,  1899,  plaintiff  paid  these  taxes.  The  point  is  made  by 
counsel  for  defendants  that  this  action  upon  his  part  constituted 
a  waiver  to  declare  the  notes  due  for  the  non-payment  of  taxes, 
his  position  being  that  the  mortgagee  had  the  option  either  to  pay 
the  taxes  himself,  on  the  failure  of  the  mortgagors  to  pay  them, 
and  haye  an  additional  lien  upon  the  land  for  that  investment, 
or  he  ihight  take  advantage  of  the  other  provision  and  declare  the 
debt  due  by  reason  of  such  default,  but  that  he  did  not  have  the 
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right  to  exercise  both  options.  The  conditions  of  the  niorgages 
on  this  subject  are  not  susceptible  of  the  construction  contend- 
ed for  by  counsel  for  defendants.  Their  clear  intent  and  mean- 
ing is,  that  in  the  event  the  mortgagors  neglected  to  pay  the 
taxes  on  the  mortgaged  premises,  that  the  mortgagee  could  de- 
clare the  note  secured  thereby  due,  and  at  once  commence  pro- 
ceedings to  foreclose,  and  that  in  addition  to  this  right  to  de- 
clare the  note  due,  he  had  the  further  right,  if  he  chose  to  exer- 
cise it,  to  pay  such  taxes  and  include  the  amount  so  paid  in  his 
action  to  foreclose. 

Jacobs  V.  Swift,  56  Pac.  Rep.  1127,  relied  upon  by  counsel  for 
defendants,  is  not  in  point.  The  conditions  of  the  mortgage  in 
that  case  were  materially  different  from  those  in  the  one  at  bar. 
They  were  as  follows:  "Said  parties  of  the  first  part  shall,  while 
any  part  of  said  principal  or  interest  remains  unpaid,  pay  all 
taxes  and  interest  on  said  mortgage  when  they  become  due  *  * 

*  ,  and  in  case  of  failure  to  comply  with  any  of  these  provisions, 
at  the  option  of  the  holder  said  taxes  and  assessments  may  be 
paid  *  *  *  by  the  holder  hereof,  and  the  amount  so  paid  shall 
be  a  lien  on  the  premises  aforesaid,  and  be  secured  by  this  mort- 
gage and  be  collected  in  the  same  manner  as  the  principal  debt 
hereby  secured.  That  if  at  any  time  there  remains  due  and  un- 
paid any  *  *  *  taxes  after  the  same  becomes  due  *  *  *  then 
the  note  by  this  mortgage  secured  shall  become  due  and  payable 

*  *  *  ,  and  said  holder  may  at  once  cause  this  mortgage  to  be 
foreclosed.'* 

•  According  to  these  conditions,  it  will  be  observed  that  it  was 

« 

only  when  the  taxes  became  due  and  remained  unpaid  that  the 
mortgagee  would  have  the  right  to  declare  the  principal  sum  se- 
cured by  the  mortgage  due  on  account  of  the  failure  of  the  mort- 
gagors to  comply  with  their  covenant  to  pay  such  taxes.  If  he 
paid  them  himself,  they  were  not  due  and  unpaid  as  against 
the  mortgaged  premises,  and  the  court,  therefore,  held  that, 
construing  the  conditions  of  the  mortgage  as  a  whole,  it  was  clear 


462  Rasmussbn  y.  Levin.  April  T., 

that  the  intention  of  the  parties  was,  that  the  mortgagee  should 
have  the  option  either  to  pay  the  taxes  himself  on  failure  of  ihw 
mortgagors  to  pay  them,  and  have  an  additional  lien  upon  the 
land  for  that  investment,  or  he  might  take  advantage  of  the  other 
provision  and  declare  the  debt  due  by  reason  of  such  default ;  but 
that  he  could  not  exercise  both  options,  and  therefore  the  election 
to  exercise  the  latter  was  a  waiver  of  the  right  to  exercise  the 
first. 

At  the  time  this  action  was  commenced  the  interest  on  the 
principal  sum  appears  to  have  been  paid  to  March  4^  1899. 
When  such  interest  was  paid,  with  respect  to  the  date  when  the 
mortgagee  paid  the  taxes,  is  not  made  to  appear.  It  is  claimed 
by  counsel  for  the  mortgagors  that  the  receipt  of  interest  by  the 
mortgagee,  after  default  in  the  payment  of  taxes^  was  a  waivei 
upon  his  part  to  take  advantage  of  the  default  in  this  particular 
existing  at  the  time  of  the  receipt  of  such  interest.  Conceding 
that  the  contention  of  counsel  for  mortgagors  is  correct,  they 
are  not  in  a  position  to  take  advantage  of  the  waiver  claimed, 
because  it  does  not  appear  that  the  mortgagee  accepted  the 
interest  with  knowledge  of  a  default  on  the  part  of  the  mort- 
gagors in  the  payment  of  taxes;  and  this  fact  not  appearing 
upon  the  face  of  the  complaint,  it  is  a  defense  which  the  mort- 
gagors must  specially  plead.  28  Enc.  Law,  527,  Diehl  v,  Adams 
County  Ins.  Co.,  98  Am.  Dec,  302;  58  Pa.  St.,  443;  Pence  v. 
Langdon,  99  TT.  S.,  578;  Traynor  v.  Johnson,  1  Head.  (Tenn.), 
51 ;  McDermott  v.  Orimm,  4  Colo.  App.,  39 ;  Colt  v.  Miller,  10 
Cush.,  (Mass.)  49;  Palmer  v.  Sawyer,  114  Mass.,  1 ;  Freeland  v. 
Ritz,  154  Mass.,  257;  Pomeroy's  Remedies  &  Remedial  Rights, 
sec.  554. 

Each  of  the  securities  sought  to  be  foreclosed  in  this  proceed- 
ing embraced  different  tracts  of  land ;  they  each  secured  the  same 
note.  The  right  of  the  plaintiff  to  foreclose  was  based  entirely 
upon  the  provisions  of  the  mortgages  relative  to  the  nonpayment 
of  taxes.     Xo  such  condition  was  contained  in  the  quitclaim  deed. 
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Thp  conditions  in  the  mortgages  could  only  be  taken  advantage 
of  for  the  purpose  of  declaring  due  the  note  thereby  secured  for 
the  purpose  of  foreclosing  such  mortgages^  and  no  other  White  r. 
Miller,  52  Minn.,  367;  McClelland  v.  Bishop,  42  Ohio  St.,  113; 
Owings  v.  McKenzie,  133  Mo.,  323.  The  right,  therefore,  of 
the  mortgagee,  to  foreclose  the  quitclaim  deed  would  not  accrue 
until  the  note  matured.  For  this  reason,  the  trial  court  erred  in 
decreeing  a  foreclosure  of  the  quit-claim  deed. 

It  appears  from  the  decree  that  the  amount  of  taxes  paid  by  the 
mortgagee  was  declared  a  lien  upon  all  the  lands  described  in 
the  mortgages  and  quit-claim  deed ;  so  that  the  taxes  paid  upon 
the  premises  described  in  the  latter  have  been  made  a  lien  upon 
those  described  in  the  two  mortgages.  It  does  not  appear  what 
the  amount  of  the  taxes  on  the  premises  mentioned  in  the  quit- 
claim deed  was.  It  is  impossible,  therefore,  to  ascertain  to  what 
oxtent  a  lien  was  awarded  as  against  the  premises  described  in 
the  mortgages  on  account  of  taxes  paid  upon  the  lands  described 
in  the  deed.  The  judgment,  therefore,  must  be  reversed  as  a 
whole,  and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed,  and  it  is  so  ordered. 

Reversed  and  Remanded, 
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1.  MiNEfl  AND  Mining — Adverse  Suits — Evidence — Trespass.  28     453 

In  an  action  In  support  of  an  adverse  against  the  Iflsuance  of  ^  ^ 
a  patent  to  a  mining  claim  it  is  incumbent  on  plaintiff  to  show  as 
one  of  the  material  facts  necessary  to  establish  the  validity  of  his 
location,  that  it  was  on  unoccupied  and  unappropriated  mineral 
domain  subject  to  location.  Title  to  a  mining  claim  cannot  be  ini- 
tiated by  an  entry  upon  a  prior  valid,  existing  location. 

2.  Same— Burden  op  Proop. 

In  an  adverse  suit  where  the  defendants  were  in  possession  and 
occupancy  of  the  land  In  controversy  at  the  time  plaintiffs  claimed 
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to  have  made  their  location  and  It  was  claimed  that  defendants' 
original  location  did  not  Include  the  land  in  controversy  and  that 
after  plaintiffs  had  made  their  location  defendants  amended  their 
location  certificate  so  as  to  include  the  controverted  land  the  burden 
is  on  the  plaintiffs  to  show  that  their  location  was  prior  to  the 
amendment  and  that  by  the  amendment  defendants  extended  their 
boundaries  to  plaintiffs'  prejudice.  And  in  the  absence  of  such 
showing  it  cannot  be  presumed  that  defendants  changed  their 
boundaries  to  plaintiffs'  prejudice  after  plaintiffs'  location  was  made. 

3.  Practice — Evidbnob  RBJVcrrsD— Matbriautt. 

The  ruling  of  the  trial  court  in  rejecting  evidence  will  not  be 
held  as  erroneous  and  prejudicial  to  the  party  offering  it  unless  it 
appears  from  the  record  that  the  evidence  offered  and  rejected,  was 
material. 

4.  MiKBs  AND  MiNiMG — Improvbmbhts  on  onb  Claim  tor  Bbnbpit  op 

Another. 
The  facts  that  the  improvements  on  a  placer  mining  claim  were 
utilized  for  the  benefit  of  a  tunnel  site  would  not  invalidate  :ne 
placer  location.     Neither  would  the  validity  of  such  location  ae- 
pend  upon  the  extraction  of  ore  therefrom. 

5.  Practice — Adverse  Suits — Nonsuit. 

The  provision  of  section  2326  U.  6.  Rev.  Stats,  to  the  effect  that 
in  adverse  proceedings  if  title  to  the  ground  in  controversy  is  not 
established  in  either  party,  the  Jury  shall  so  find,  and  Judgment 
shall  be  entered  accordingly,  does  not  preclude  the  court  from 
entering  a  Judgment  of  nonsuit  upon  defendant's  motion  where 
plaintiff  falls  to  prove  facts  necessary  to  make  a  prima  facie  cs^e. 
The  plaintiff  having  failed  to  prove  a  cause  of  action  cannot  com- 
plain that  the  cause  was  dismissed.  And  the  defendant  may  deter- 
mine  for  himself  whether  or  not  he  desires  a  verdict  upon  which  a 
Judgment  can  be  based  affirmatively  establishing  his  ownership  and 
right  of  possesssion,  and  whether  he  will  Introduce  evidence  to 
secure  such  verdict. 

6.  Mines  and  Mining — Pl.acer  Locations — Area. 

The  area  of  a  placer  location  is  limited  to  twenty  acres  to  each 
locator,  but  a  number  of  Individuals  may.  locate  a  claim  in  com- 
mon, not  exceeding  twenty  acres  to  each  person,  and  not  to  exceed 
one  hundred  and  sixty  acres  in  any  one  claim. 

7.  Same— Local  Rules  and  Customs. 

In  an  adverse  suit  against  a  placer  location  if  plaintiff  wishes 
to  attack  the  validity  of  defendant's  location  on  the  ground  that 
the  local  rules  and  regulations  of  the  district  have  not  been  com- 
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plied  with,  it  is  necessary  for  plaintiff  to  show  what  such  rules  and 
regulations  are. 

8.    MiNBs  AND  MiirnvG — Axrivded  Certificates— Plaokb  Claims 

Section  3160  Mills  Ann.  Stats,  providing  that  the  locator  of 
any  mining  claim  may  file  an  additional  certificate  thereon  subject 
to  the  provisions  of  the  act,  embraces  all  classes  of  mining  claims 
and  is  applicable  to  placer  claims. 

Appeal  from  the  District  Court  of  San  Miguel  County, 

Mr.  L.  C.  KiNiKiN  and  Mr.  H.  B.  O'Reilly  for  appellants. 

Mr.  M.  B.  Gerry  and  Mr.  Calvin  E.  Rebd  for  appellees. 

Mr. Justice  Gabbert  delivered  the  opinion  of  the  court. 

• 
This  action  was  commenced  by  appellants,  as  plaintiflfs,  in 
support  of  their  adverse,  as  the  owners  of  the  Polly  placer,  against 
the  issuance  of  patent  to  the  Ada  placer,  property  of  the  appel- 
lees.    At  the  conclusion  of  the  testimony  on  the  paxt  of  plain- 
tiffs, the  defendants  moved  for  a  nonsuit  for  the  reason  that 
it  had  not  been  shown  that  the  Polly  was  located  on  unoccupied 
public  domain,  and  as  a  matter  of  fact,  that  the  locators  knew  at 
the  time  of  location  that  the  ground  embraced  within  the  bound- 
aries of  the  Polly  placer  was  claimed  by  the  defendants  as  the 
Ada  placer,  and  had  been  worked  by  them,  and  that  they  were  in 
the  undisputed  possession  of  such  premises.     Plaintiffs,  at  their 
request,  were  then  permitted  to  introduce  further  testimony. 
At  the  conclusion  of  this  evidence,  the  defendants,  again  renewed 
their  motion  for  a  nonsuit,  which  was  sustained,  the  cause  taken 
from  the  jury,  and  the  action  dismissed  at  the  cost  of  plaintiffs. 
Prom  this  judgment  they  bring  the  case  here  for  review  on  ap- 
peal.   The  two  principal  points  urged  by  counsel  for  plaintiffs 
are  (1)  that  the  court  erred  in  taking  the  case  from  the  jury; 
and  (2)  there  can  be  no  nonsuit  in  an  adverse  case. 

In  support  of  the  first  proposition  it  is  claimed  that  the  un- 
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contradicted  testimony  on  the  part  of  plaintiffs  establishes  that 
the  Polly  was  located  upon  public  domain  subject  to  location. 
On  behalf  of  defendants  it  is  contended  that  this  testimony  dis- 
closes that  the  Polly  was  located  upon  ground  which  at  the  time 
of  such  location  was  occupied  and  possessed  by  defendants  who 
had  erected  boarding  houses,  blacksmith  shops,  bunk  houses,  and 
other  improvements  thereon,  of  which  they  were  in  possession. 
The  radical  difference  between  counsel  with  respect  to  what  the 
testimony  establishes  arises  from  the  conclusions  which  the  wit- 
nesses and  counsel  deduce  from  the  real  facts,  rather  than  from 
any  dispute  as  to  what  the  material  testimony  is.  The  Ada 
was  located  July  16,  1895;  the  Polly,  July  13,  1898.  Two 
witnesses  on  behalf  of  the  plaintiffs  testified  that  the  location  of 
the  Polly  •  was  made  upon  unoccupied  public  domain.  These 
statements  appear  to  be  based  upon  the  fact  that  between  about 
the  first  of  June  and  the  fourth  of  July  preceding  the  date  of 
the  location  of  the  Polly,  the  defendant  Meldrum  had  stated 
to  them  that  he  had  discovered  that  the  ground  in  controversy 
was  vacant,  or  that  in  assisting  in  making  a  survey  in  which  he 
was  interested,  it  was  ascertained  that  such  premises  had  not  been 
claimed  by  any  one.  These  witnesses  also  state  (  and  with  respect 
to  which  there  is  no  dispute)  that  at  the  time  of  the  location  of 
the  Polly,  and  for  a  long  time  prior,  the  defendant  Meldrum 
was  in  the  actual  possession  of  the  premises  in  controversy ;  that 
he  had  erected  thereon  a  blacksmith  shop  and  boarding  and  bimk 
house,  which  were  used  and  occupied;  that  there  was  also  upon 
the  premises  the  dump  of  the  Meldrum  tunnel,  and  a  ditch  con- 
structed by  Mr.  Meldrum,  or  under  his  direction ;  that  one  of  the 
discoveries  upon  which  plaintiflFs  relied  to  support  their  location 
was  made  in  the  very  near  vicinity  of  the  blacksmith  shop,  and 
that  all  the  discoveries  were  made  by  plaintiffs  and  others  while 
they  were  in  the  employ  of  the  defendant  Meldrum.  The  latter 
was  also  called  as  a  witness  on  behalf  of  plaintiffs,  and  stated,  in 
substance,  that  the  territory  embraced  in  the  Polly  placer  was 
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within  the  boundaries  of  the  Ada.  It  also  appears  from  the  evi- 
dence that  some  time  subsequent  to  the  date  of  the  conversatiou 
between  the  witnesses  and  defendant  Meldrum  with  respect  to  the 
ground  in  controversy  being  vacant,  an  amended  location  certi- 
ficate was  filed  upon  the  Ada.  It  is  asserted  in  the  brief  of 
counsel  for  plaintiffs  that  this  amended  certificate  was  filed  after 
the  location  of  the  Polly,  but  we  find  nothing  in  the  record  bear- 
ing on  the  date  of  such  filing  which  is  material. 

The  foregoing  is  all  the  testimony  on  the  subject  of  the 
occupancy  of  the  disputed  premises  at  the  date  the  Polly  was 
located.  This  testimony  not  only  fails  to  show  that  at  the  date 
of  the  location  of  the  latter  the  territorv  embraced  therein  was 
unoccupied,  but  on  the  contrary  establishes  that  it  was  wholly 
within  the  boundaries  of  the  Ada,  of  which  the  defendants  were 
in  the  actual  possession  at  the  time  of  the  location  of  the  Polly. 
This  was  sufficient  to  prima  facie  establish  that  the  Ada  was  a 
valid,  existing  location — Lebanon  M.  Co,  v.  Republican  3/.  Co., 
'6  Colo.,  371.  It  was  incumbent  upon  plaintiffs  to  show  as  one 
of  the  material  facts  necessary  to  establish  the  validity  of  their 
location,  that  it  was  on  unoccupied  and  unappropriated  mineral 
domain,  subject  to  location.  Chary  v.  Skiffich,  Ante  362,  65 
Pac.  Rep.  59.    Armstrong  v.  Lower,  6  Colo.,  393. 

Title  to  a  mining  claim  can  not  be  initiated  by  an  entry  upon 
a  prior  valid,  existing  location.    Moyle  v.  Bullene,  7  Colo.,  308. 

The  fundamental  principle  governing  the  rights  of  parties  to 
claims  upon  the  public  domain  is,  that  the  bona  fide  occupant,  for 
a  purpose  recognized  by  the  law,  is  entitled  to  hold  possession  as 
against  one  subsequently  attempting  to  initiate  title  to  the  same 
premises,  unless  the  latter  establishes  a  state  of  facts  clearly 
demonstrating  that  the  actual  occupant  is  in  possession  without 
right.  In  a  question  propounded  to  Mr.  Meldrum  it  is  assumed 
that  an  amended  certificate  was  filed  on  the  Ada  on  August  18, 
1898,  but  we  cannot  presume  that  this  is  the  amended  certi- 
ficate to  which  the  witnesses  for  plaintiffs  refer.     We  under- 
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stand  the  contention  of  counsel  for  plaintiflFs  to  be  (although 
the  record  is  not  altogether  clear  upon  this  proposition)  that  an 
amended  certificate  on  the  Ada  so  changed  its  boundaries  that  it 
included  the  ground  upon  which  the  Polly  was  located.  In  the 
absence  of  any  testimony  tending  to  disclose  when  such  certi- 
ficate was  filed  it  cannot  be  assumed  that  the  boundaries  of  the 
Ada  were  so  changed  to  the  prejudice  of  plaintiflEs.  It  was 
necessary  for  them  to  establish  this  fact  aflBrmatively.  There 
was  ample  time  between  the  date  when  they  say  Mr.  Meldrum 
stated  that  the  premises  located  as  the  Polly  were  vacant  and  the 
date  of  such  location  for  the  defendants  to  have  amended  the 
boundaries  of  the  Ada. 

It  is  urged  by  counsel  for  plaintiflEs  that  the  ruling  of  the 
court,  in  not  permitting  certain  questions  to  be  propounded  to 
the  defendant  Meldrum  at  their  instance,  was  prejudicial,  in 
that  if  such  questions  had  been  permitted  to  be  answered,  they 
might  have  disclosed  that  the  Ada  placer  was  not  a  valid  location 
or  claim.  These  propositions  are  designated  in  the  assignment 
of  errors  as  follows: 

(a)  In  refusing  to  require  Mr.  Meldrum  (defendant)  to 
testify  as  to  whether  the  plat  C  of  the  original  and  amended  Ada 
placer  location  and  of  the  Polly  placer  was  correct,  or  nearly  so. 

(b)  In  refusing  to  require  him  to  state  what  was  on  the  or- 
iginal discovery  stake  of  the  Ada  placer  located  by  him  in  July, 
1895. 

(c)  In  refusing  to  require  him  to  testify  as  to  the  diflferences 
in  form,  location,  etc.,  of  the  original  Ada  location  of  1895, 
and  the  amended  location  thereof  of  August  18,  1898. 

(d)  In  refusing  to  require  him  to  testify  as  to  what  was  ever 
done  in  or  about  the  Ada  placer  that  was  not  done  under  and  by 
virtue  of,  and  for,  the  Meldrum  tunnel  site. 

(e)  In  refusing  to  require  him  to  testify  as  to  whether  any 
ore  was  ever  extracted  by  him  from  the  Ada  placer. 

The  plat  referred  to  does  not  appear  in  the  bill  of  exceptions. 
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and  we  are  unable  to  determine  whether  it  was  material  or  not. 
In  the  circumstances  of  this  case,  so  far  as  shown  by  the  record, 
it  is  immaterial  what  the  original  notice  posted  on  the  Ada  may 
have  stated.  If  it  appeared  that  an  amended  certificate  of  the 
Ada  was  filed  after  the  location  of  the  PoUy^  and  that  it  in  fact 
embraced  the  territory  included  within  the  latter^  it  might  have 
become  material  to  show  the  difference  in  form  of  the  original 
Ada  location  and  the  amended^  but  this  material  fact  is  not 
shown.  It  was  assumed,  in  a  question  to  the  defendant,  that 
such  an  amended  certificate  was  filed  August  18,  1898,  but  we 
cannot  assume  from  this  question  that  its  boundaries,  as  defined 
at  the  date  of  the  location  of  the  Polly,  were  changed  to  the 
prejudice  of  plaintiffs  by  a  certificate  filed  in  August,  1898. 

By  reference  to  the  bill  of  exceptions  it  appears  that  the  de- 
fendant Meldrum  was  asked  what  work  was  performed  in  and 
about  the  Ada  that  was  not  used  under  and  by  virtue  of  the 
Meldrum  tunnel  site.  If  the  improvements  on  the  Ada  were 
atilized  for  the  benefit  of  the  tunnel,  such  action  would  not  in- 
validate the  Ada  location.  Neither  would  the  validity  of  such 
location  in  any  manner  depend  upon  the  extraction  of  ore  there- 
from. 

The  second  proposition  for  appellant  is  based  upon  the  re- 
quirements of  the  amendment  to  section  2326,  Rev.  Stats.  U.  S., 
which  provides  that  in  adverse  proceedings  if  title  to  the  ground 
in  controversy  is  not  establsihed  in  either  party,  the  jury  shall  so 
find,  and  judgment  shall  be  entered  accordingly.  If  a  verdict 
had  been  returned,  it  should  have  conformed  to  the  law.  The 
jury,  however,  was  not  required  to  make  any  findings.  The 
court  held  that  plaintiffs  had  failed  to  prove  the  facts  necessary 
to  make  a  prima  facie  case.  This  entitled  defendants  to  a  non- 
suit as  to  plaintiff's  cause  of  action — Sec.  166,  Code.  Defendants 
did  not  ask  for  a  verdict  or  obtain  an  affirmative  judgment  in 
iheir  favor.  In  addition  to  a  motion  for  nonsuit,  they  asked  that 
the  cause  be  dismissed.    Plaintiffs,  having  failed  to  prove  a  cause 
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of  action^  cannot  complain  that  the  action  was  dismissed.  True^ 
their  failure  to  establish  title  to  the  Polly  did  not  relieve  the  de- 
fendants from  the  necessity  of  establishing  their  ownership  and 
right  of  possession  to  the  Ada,  if  they  desired  a  verdict  npon 
which  a  judgment  could  be  predicated  afiSrmatively  establishing 
their  ownership  and  right  of  possession  to  the  disputed  premises. 
If,  however,  the  defendants  did  not  see  fit  to  introduce  evidence 
and  secure  a  verdict  in  accordance  with  the  provisions  of  section 
2326  supra,  that  was  a  matter  which  they  could  determine  for 
themselves.  The  provision  in  question  only  prescribes  what 
shall  be  found  by  the  jury  if  a  verdict  is  returned.  If  one  party 
is  nonsuited  and  the  action  dismissed,  as  in  this  instance,  the  law 
is  not  violated^  nor  i&  there  anything  in  the  law  which  prohibits 
fhifi  course. 

It  is  urged  that  the  Ada  location  is  void  because  it  embraced 
more  than  twenty  acres,  and  that  placer  locations  are  governed 
wholly  by  local  rules  and  regulations,  and  also  that  the  law  does 
not  permit  an  amended  certificate  to  be  filed  upon  a  placer.  The 
Ada  was  located  by  the  defendants.  Its  area,  as  originally 
claimed,  or  as  embraced  within  the  amended  location  certificate, 
did  not  exceed  forty  acres.  The  construction  of  the  act  of  con- 
gress with  respect  to  placers  has  universally  been  that  the  act 
makes  provision  for  such  locations,  and  prescribes  the  area  which 
may  be  located.  In  other  words — ^the  area  is  limited  to  twenty 
acres  to  each  locator,  and  that  a  number  of  individuals  may  locate 
a  claim  in  common,  not  exceeding  twenty  acres  to  each  person, 
and  not  exceeding  one  himdred  and  sixty  acres  in  any  one  claim 
— ^Morrison's  Mining  Rights  (10th  edition),  179.  It  may  be  true 
that  the  location  of  placers  can  be  controlled  by  local  rules,  regu- 
lations and  laws  not  in  confiict  with  the  act  of  congress  on  the 
subject,  but  that  is  immaterial  in  this  instance.  If  plaintiffs 
wished  to  attack  the  validity  of  the  Ada  location  upon  the  ground 
that  such  local  rules  and  regulations  had  not  been  complied  with 
by  the  locators,  it  was  necessary  for  them  to  show  what  such  rules 
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and  regulationB  were.  Section  3160  Mills  Ann.  Stats,  provides 
that  the  locator  of  any  mining  claim  may  file  an  additional  cer- 
tificate thereon  subject  to  the  provisions  of  the  act.  This  section 
embraces  all  classes  of  mining  claims,  and  therefore  those  known 
as  placers. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed* 


[No.  4087.] 

Metbb  bt  al.  v.  Ives,  Shebiff  of  Lake  CbuNTT  bt  al. 

IvjUKorioirs— Saub  umdbb  Special  Execution. 

Where  a  decree  is  entered  foreclosing  a  mechanic's  lien  and 
ordering  a  sale  of  an  interest  in  certain  real  estate  an  injunction, 
will  not  issue  in  favor  of  a  party  in  possession  and  claiming  owner- 
ship of  such  real  estate  to  restrain  the  sheriff  from  selling  such 
property  under  the  order  in  the  absence  of  fraud  in  obtaining  such 
decree,  when  a  sale  will  not  result  in  gross  injustice  or  irreparable 
injury  to  the  party  seeking  to  enjoin  it,  and  an  action  at  law  to  test 
the  validity  or  effect  thereof  affords  a  complete  and  adequate 
remedy. 

Appeal  from  the-  District  Court  of  Lake  County. 

Mr.  John  A.  Ewinq  and  Mr.  Charles  Cavendeb  for  appel- 
lants. 

Mr.  T.  A.  Dickson  and  Mr.  F.  E.  Purple  for  appellees. 
Mr.  Justice  Oabbeet  delivered  the  opinion  of  the  court. 

The  purpose  of  this  action  on  the  part  of  appellants,  plain- 
tiffs helow,  is  to  restrain  appellees,  as  defendants,  from  selling 
certain  real  estate  which  appellants  claim  to  own,  under  a  special 
execution  issued  out  of  the  district  court  of  Lake  county,  in  a 
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cause  wherein  the  appellees,  except  the  sheriff,  were  plaintiffs, 
and  The  Gary  Hardware  Company,  ei  dl,  defendants.  According 
to  the  complaint  filed  by  appellants,  it  appears  that  such  action 
was  one  to  foreclose  a  mechanic's  lien.  By  such  judgment  plain- 
tiffs were  awarded  specific  sums  and  obtained  an  order  for  a  sale 
of  the  interest  of  The  Holden  Smelting  &  Eefining  Company  in 
the  premises  in  dispute,  to  satisfy  the  judgment  rendered  in  their 
favor;  neither  appellants,  nor  their  grantors  were  parties  to  the 
action;  no  judgment  or  decree  was  rendered  against  them  or 
either  of  them,  it  being  averred  that  the  Smelting  &  Refining 
Company  has  no  interest  whatever  in  the  premises.  It  also  ap- 
pears that  the  sheriff  is  proceeding  to  sell  the  premises  under  the 
special  execution  issued  in  that  action.  The  appellants  are  in  the 
possession  of  the  premises  so  about  to  be  sold.  To  this  complaint 
the  defendants  answered.  Upon  the  trial  of  the  issues  they  ob- 
jected  to  any  evidence  being  heard,  for  the  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  objection  was  taken  under  advisement  and  the  trial  pro- 
ceeded. At  the  conclusion  of  the  introduction  of  testimony,  the 
court  announced  that  it  would  not  determine  the  facts  estab- 
lished by  the  evidence,  but  would  dismiss  the  action  for  the  rea- 
son of  the  insufficiency  of  the  complaint.  A  judgment  and  order 
were  entered  acordingly.  From  this  judgment  the  plaintiffs 
bring  the  case  here  for  review  on  appeal. 

The  sole  question  for  determination  is  whether  or  not  the  plain- 
tiffs on  the  facts  narrated  in  their  complaint  are  entitled  to  re- 
lief, restraining  the  sale  in  question.  On  their  behalf  it  is  con- 
tended that  they  are,  for  the  reason  that  the  execution  sale  will 
create  a  cloud  upon  their  title.  The  execution  is  special.  By 
decree  the  execution  creditors  have  been  awarded  a  lien  upon  the 
premises  for  the  amount  of  their  recovery  against  The  Holden 
Smelting  &  Eefining  Company  to  the  extent  of  its  interest  there- 
in, together  with  an  order  authorizing  a  sale  of  that  interest  to 
satisfy  tlioir  lien,     Tho  thrt\itened  sale,  while  not  strictly  a  ju- 
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dicial  one,  partakes  of  that  nature.  The  defendants  are  only 
seeking  to  carry  out  the  decree  of  the  court.  They  are  not  pro- 
ceeding in  any  wanton  or  inequitable  disregard  of  the  rights  of 
the  plaintiffs,  but  in  the  method  prescribed  by  the  decree.  To 
enjoin  them  from  selling  would,  in  effect,  restrain  the  court  from 
executing  its  order.  No  fraud  in  obtaining  the  decree  is  charged ; 
neither  does  it  appear  that  gross  injustice  will  result  to  the  plain* 
tiffs  in  case  the  sale  is  permitted,  or  that  they  will  suffer  irre- 
parable injury  thereby.  They  are  in  possession  of  the  premises, 
and  the  sale  by  the  sheriff  will  not  necessarily  deprive  them  of 
such  possession.  A  lien  has  already  been  established  upon  the 
property  to  the  extent  of  the  interest  of  the  Smelting  &  Eefining 
Company  therein.  The  title  of  plaintiffs  is  already  clouded ;  the 
cloud  will  not  be  increased  by  the  proposed  sale;  they  will  not 
be  damaged  thereby,  to  an  extent  greater  than  they  have  already 
suffered  by  virtue  of  the  decree.  An  action  to  remove  the  cloud 
upon  their  title  and  test  their  rights  as  against  the  execution 
creditors  or  one  purchasing  at  the  sale,  or  some  other  appropriate 
proceeding  affords  them  an  ample  remedy.  The  maintenance  of 
an  action  to  prevent  a  cloud  upon  the  title  to  realty  is  permitted 
when  it  appears  that  no  other  proceeding  will  afford  adequate  re- 
lief. The  case  at  bar,  however,  is  essentially  different  from  those 
cited  by  counsel  for  plaintiffs  in  support  of  this  contention.  In 
Bell  V.  Murray,  13  Colo.  App.  217,  and  other  cases  of  a  similar 
character,- it  is  held  that  equity  should  take  jurisdiction  at  the  in- 
stance of  a  party  who  claims  that  his  title  to  realty  is  about  to  be 
clouded  by  a  sale  under  a  general  execution  against  a  party  who 
has  no  interest  in  the  premises  levied  upon.  The  general  rule 
applicable  to  this  case  is,  that  when  a  sale  of  specific  real  estate 
is  directed  by  decree  of  court,  it  cannot  be  enjoined  by  a  party 
claiming  to  be  the  owner  of  such  property  in  the  absence  of  fraud 
in  obtaining  such  decree,  when  a  sale  will  not  result  in  gross  in- 
justice or  irreparable  injury  to  the  party  seeking  to  enjoin  it, 
and  an  action  at  law  to  test  the  validity  or  effect  thereof  affords 
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a  complete  and  adequate  remedy.     High  on  Injunctions,  (3rd 
ed.),  sec.  367. 

The  judgment  of  the  district  court  is  affirmed. 

Affinntd* 


[No.  4099.] 

»    i^  Page  bt  al.  v,  Tool. 

L      EXBMPLABT  DaMAOBS. 

In  an  action  by  plaintiff  against  the  agenta  of  the  owner  oC 
the  house  in  which  plaintiff  resided  and  a  contractor  employed  by 
the  agents,  where  it  appears  that  the  agents  had  served  notice  on 
plaintiff  to  vacate  the  house  within  ten  days,  but  for  the  purpose  of 
causing  plaintiff  to  vacate  before  the  expiration  of  the  ten  days 
the  agents  employed  the  contractor  to  begin  work  at  once  to  tear 
down  the  wall  so  as  to  render  the  house  uninhabitable  and  the 
contractor  without  knowledge  of  the  scheme  of  the  agent  put  men 
to  work  tearing  away  part  of  the  wall  of  the  house  and  the  work- 
men refused  to  quit  work  upon  request  of  plaintiff's  wife  but  con- 
tinued until  they  made  a  large  hole  in  the  wall  and  until  they  were 
stopped  by  an  officer,  the  contractor  was  liable  for  such  actual 
damage  as  plaintiff  suffered  on  account  of  the  acts  of  his  workmen 
but  was  not  liable  for  exemplary  damage. 

i.    ExxMPLABT  Damages Excesbfvk. 

In  an  action  by  a  tenant  against  the  agents  of  the  owner  of  the 
house  occupied  by  him  for  damages  for  unlawfully  and  maliciously 
tearing  down  the  wall  of  the  house  for  the  purpose  of  rendering 
it  uninhabitable  in  order  to  force  him  to  vacate  before  the  expira- 
tion of  the  time  within  which  he  was  notified  to  vacate,  where  the 
evidence  shows  that  plaintiff  was  by  reason  of  the  tearing  down  fA 
the  wall  compelled  to  expend  |25  for  medicine  and  medical  attend- 
ance for  his  children  and  was  kept  away  from  his  work  for  two  days, 
a  verdict  for  |4,950  exemplary  damages  is  unreasonable  and  exoea- 
sive  and  will  not  be  sustained. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  John  F.  Shafboth  and  Mr.  C,  H.  Bbibklt  for  appet 
lantBf 
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Mr.  R.  D.  Rebs  for  appellee. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court. 

In  the  court  below,  James  Yool  was  plaintiff,  and  H.  J.  Page, 
Harold  B.  Page,  and  D.  P.  Hadfield  were  defendants.  On  and 
prior  to  the  17th  of  January,  1898,  Yool  and  his  family  were 
living  in  a  brick  house  at  Villa  Park,  in  Arapahoe  county.  The 
defendants  Page  were  the  agents  of  the  owners  of  the  house. 
Hadfield  was  a  contractor,  employed  by  the  Pages  to  make  certain 
repairs  upon  the  house.  On  the  14th  of  January,  1898,  the 
defendants  Page  caused  a  notice  to  be  served  upon  Mr.  and  Mrs. 
Yool  to  surrender  the  premises  within  ten  days;  and  on  the  17th 
of  January,  while  Yool  and  Mrs.  Yool  were  away  from  home, 
workmen  in  the  employment  of  Hadfield  began  to  tear  out  the 
wall  of  the  house  at  the  northeast  corner,  and  had  made  a  Iftrge 
hole  in  the  wall,  when  Mrs.  Yool  returned,  and  asked  them  to 
stop  as  one  of  the  children  was  sick.  The  workmen  continued 
removing  brick  from  the  wall  until  they  were  stopped  by  the 
town  marshal,  an  hour  perhaps,  after  Mrs.  Yool's  return.  The 
workmen  then  left  the  premises  without  attempting  to  repair  the 
breach  made  in  the  wall,  and  Yool  and  his  family  remained  in 
the  house  until  the  22d  of  January.  The  suit  was  for  both  actual 
and  exemplary  damages. 

The  plaintiff  alleged  that  at  the  time  of  the  tearing  down  of 
the  wall  of  his  house,  the  weather  was  cold  and  inclement,  and 
that,  by  reason  of  the  acts  of  the  defendants  in  causing  the  wall 
to  be  torn  down,  his  family  were  exposed  to  the  inclemency  of 
the  weather;  and  that  it  was  impossible  to  keep  said  house  in  a 
proper  condition  for  the  sheltering  of  himself  and  his  family,  or 
for  protecting  him  or  them  from  the  inclemency  of  the  weather. 
That  he  incurred  a  large  expense,  to-wit,  the  sum  of  $25.00,  for 
medicine,  medical  care  and  attendance  upon  said  children,  and 
Vol.  28-24 
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that  he  rendered  services,  in  caring  for  the  children,  which  wert^ 
reasonably  worth  $25.00.  That  the  said  acts  of  the  defendant? 
in  tearing  down  the  wall  of  his  house  were  unlawfully,  wantonly, 
and  maliciously  done,  and  for  the  sole  and  only  purpose  of  an- 
noying,  humiliating,  and  injuring  him  and  his  family. 

None  of  the  defendants  were  present  at  the  house  while  the 
work  was  being  done,  although  the  defendants  H.  J.  Page  and 
Hadfield  made  an  inspection  of  the  premises  during  the  month  of 
December  preceding.  There  is  no  testimony  connecting  the  de- 
fendant H.  B.  Page  in  any  way  with  the  transaction,  and  the 
only  connection  the  defendant  Hadfield,  as  shown  by  the  testi- 
mony in  the  abstract,  appears  to  have  had  with  tlie  transaction, 
was  that  of  a  contractor  and  builder  employed  by  the  Pages  to 
make  repairs  upon  the  premises. 

The  owners  of  the  property  are  non-residents  of  the  state,  and 
were  not  served  with  summons.  The  trial  resulted  in  a  verdict 
for  the  plaintiff  against  H.  J.  Page  and  D.  P.  Hadfield  for 
$50.00,  actual  damages,  and  $4,950.00,  exemplary  damages ;  and 
finding  that  the  defendants  H.  J.  Page  and  D.  P.  Hadfield  were 
guilty  of  malice.  Judgment  was  rendered  upon  the  verdict,  and 
from  this  judgment  the  defendants  appeal  to  this  court. 

The  only  errors  assigned  which  we  will  consider  are  those  con- 
cerning the  award  of  exemplary  damages.    It  was  the  duty  of  the 
workmen,  when  informed  by  Mrs.  Yool  that  her  child  was  sick 
and  she  did  not  desire  the  repairs  to  be  made  at  that  time,  to 
desist ;  and,  upon  their  refusal  to  do  so,  their  master,  D.  P.  Had- 
field, became  liable  for  the  actual  damages  sustained  by  their 
making  the  repairs  after  the  protest  by  the  wife  of  the  plaintiff. 
But  there  is  no  testimony,  direct  or  indirect,  which  in  any  way 
connects  the  contractor,  Hadfield,  with  the  alleged  scheme  or 
purpose  of  the  Pages  to  evict  by  rendering  the  house  unfit  for 
habitation ;  so  that,  as  far  as  Hadfield  is  concerned,  the  award  of 
pxemplary  damages  cannot  be  sustained. 
There  was  some  controversy  between  claimants  to  the  property 
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as  to  whom  the  rent  should  be  paid.  The  Pages,  representing 
the  purchasers  at  foreclosure  sale,  served  Mr.  and  Mrs.  Yool 
with  notice  to  vacate  within  ten  days  from  the  service  of  notice, 
and  thereby  recognized  the  right  of  Yool  and  his  family  to  re- 
main in  the  premises  for  the  period  of  ten  days.  They  had  not 
the  right,  until  after  the  expiration  of  the  ten  days,  to  do  any 
ict  which  would  render  the  premises  unsafe  for  habitation;  and 
if  they  sent  workmen  to  this  place  and  instructed  them  to  tear 
down  the  wall,  thus  exposing  the  interior  of  the  house  to  the 
weather,  they  committed  an  unlawful  act,  and  were  liable  for  the 
damages  sustained.  There  was  some  testimony  to  the  effect  that 
H.  J.  Page  caused  these  repairs  to  be  made  for  the  purpose  of 
securing  possession  of  the  house  prior  to  the  expiration  of  the 
ten  days;  and  it  was  upon  this  testimony,  probably,  that  the 
jury  rendered  the  verdict  finding  him  guilty  of  malice  and 
awarding  exemplary  damages. 

It  has  been  held  in  this  court,  that  to  justify  exemplary  dam- 
ages,  under  the  act  of  1889,  the  act  causing  the  injury  must  be 
done  with  an  evil  intent,  and  with  the  purpose  of  injuring  the 
plaintiflf  or  with  such  wanton  and  reckless  disregard  of  his  rights 
as  evidence  a  wrongful  motive.  A  wrongful  act  done  intention- 
ally is  not,  as  a  matter  of  law,  necessarily  malicious.  French  i\ 
Dean,  19  Colo.  504;  Crymhle  v.  Mulvaneij,  21  Colo.  203.  But 
the  statute  only  authorizes  the  assessment  of  reasonable  exem- 
plary damages.  The  verdict  rendered  in  this  case  can  not  be 
jailed  reasonable;  it  is  not  justified  b}'  the  testimony,  assuming 
all  the  acts  to  have  been  committed  with  the  intent  alleged.  The 
plaintiff  was  away  from  his  work  for  the  period  of  two  days,  and 
expended  the  sum  of  $25.00  for  the  care  of  his  family,  after  the 
alleged  eviction.  The  verdict  is  unconscionable.  The  punish- 
ment which  it  would  inflict  upon  H.  J.  Page  and  Hadfield  for  the 
commission  of  this  wrong,  is  not  commensurate  with  the  injury 
done.  This  court  will  sustain  verdicts  for  exemplary  damages  if 
they  appear  to  be  reasonable  and  just,  but  it  can  not  sustain  c  - 
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cessive  and  unwarranted  awards,  such  as  appears  to  have  been 
made  in  this  ease.  This  verdict  was  not  rendered  in  a  spirit  of 
fairness,  but  rather  with  a  desire  to  inflict  a  punishment  upon 
the  defendants,  at  a  time  when  the  jury  was  excited  by  prejudice 
and  passion. 

For  the  reasons  assigned,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed, 


[No.  4048*1 
Thb  Town  of  Colorado  City  y  Liafb. 

L     PRAOriOB— MlBOOXIDUCT  OF  COUNSEL. 

An  assignment  of  error  based  on  the  misconduct  of  counsel  in 
his  argument  to  the  Jury  will  not  be  considered  unless  the  record 
shows  that  the  attention  of  the  trial  court  was  directed  to  such  mis- 
conduct. 

2.  Cities  aud  Towns— Street  Commissioner — ^Nbgugencb — ^Liabil 

iTY  of  Town. 
Where  a  street  commissioner  had  control  and  direction  of  the 
improvements  and  repairs  to  be  made  on  the  streets  of  the  town  and 
had  charge  of  the  town  teams  and  was  engaged  in  hauling  gravel 
from  a  pit  for  the  purpose  of  improving  and  repairing  the  streets 
the  town  was  liable  for  damages  caused  by  the  negligence  of  the 
commissioner  which  resulted  fn  Injury  to  a  person  employed  by  the 
commissioner  while  working  in  the  gravel  pit,  whether  or  not  the 
commissioner  had  express  direction  from  the  board  of  trustees  to 
excavate  in  that  particular  pit. 

3.  Cities  and  Towns— Negligence — Pleading — Waiver. 

In  an  action  against  a  town  for  damages  for  personal  injuries, 
a  complaint  which  alleged  that  plaintiff  was  employed  by  the  proper 
officers  of  the  town»  and  that  through  the  negligence  of  the  officers 
of  the  town  he  was  injured,  should  have  been  more  specific  and 
should  have  alleged  by  what  particular  officer  he  was  employed  and 
that  he  was  employed  to  work  for  the  town,  and  should  have  alleged 
what  particular  officer's  negligence  caused  the  injury,  but  by  an- 
swering, the  defendant  waived  its  right  to  question  the  sufficiency 
of  the  complaint  on  that  ground. 
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i.    NcGUGKNOE— Notice  op  Daugsbous  CoirorrioN— Evidence. 

In  an  action  against  a  town  for  damages  caused  to  plaintiff  by 
the  caving  in  of  a  gravel  pit  while  plaintiff  was  working  therein 
under  the  employment  and  direction  of  the  street  commissioner  a 
conversation  had  by  a  witness  with  the  street  commissioner  a  few 
minutes  before  the  injury  in  which  witness  informed  the  commis- 
sioner of  the  dangerous  condition  of  the  pit  was  admissible  in 
evidence  to  show  notice  to  the  commissioner  of  such  dangerous 
condition. 

5.  Same. 

Where  a  street  commissioner  in  charge  of  the  work  of  excavat- 
ing gravel  from  a  pit  was  informed  by  an  employee  of  the  dangerous 
condition  of  the  pit,  it  was  his  duty  to  inform  other  employees  of 
what  he  had  heard  of  the  condition  of  the  pit  and  to  make  an  In- 
spection and  if  the  pit  was  found  dangerous  to  protect  the  work- 
men therein,  and  his  failure  to  make  such  inspection  and  to  give 
employees  in  the  pit  the  information  he  had  received  of  its  condi- 
tion was  negligence  which  would  render  the  town  liable  for  injuries 
to  an  employee,  who  had  no  notice  of  the  danger,  caused  by  the 
caving  in  of  the  pit,  whether  the  commissioner  directed  the  em- 
ployee what  particular  place  in  the  pit  to  work  or  whether  the  em- 
ployee selected  the  place  for  himself. 

6.  Pbacticb—Instbuctions— Exceptions. 

Where  the  instructions  to  the  Jury  were  embodied  in  a  general 
charge  and  at  its  close  a  party  made  a  general  objection  and  exce^ 
tlon  without  pointing  out  to  the  court  any  specific  error  in  the  in- 
struction such  exception  will  not  be  considered  on  review. 

7.  Pbactigb— Remission  of  fart  of  Verdict  to  Prevent  nbwTria'. 

Where  the  trial  court  informed  plaintiff  that  unless  he  remitted 
a  certain  part  of  a  verdict  returned  in  his  favor  a  new  trial  would 
be  granted  and  the  plaintiff  to  avoid  a  new  trial  made  the  remission, 
the  remission  was  voluntary  and  the  plaintiff  cannot  afterwards 
complain  that  the  court  refused  to  enter  Judgment  on  the  verdict 
as  returned. 

8.  Appellate  Practice— Verdict—  Confltctino  Evidence. 

In  an  action  for  damages  for  personal  injury  where  the  jury 
under  proper  instructions  and  upon  conflicting  evidence  determines 
the  material  facts  in  plaintiff's  favor  the  verdict  will  not  be  dis- 
turbed on  appeal. 

9.  SamE'Rblbasb, 

In  an  action  for  damages  for  personal  injuries  where  the  court 
properly  instructed  the  jury  in  reference  to  a  release  claimed  to 
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have  been  executed  by  plaintiff,  and  the  jury  found  that  at  the  time 
of  signing  the  release,  because  of  the  effect  of  his  injuries  and  of 
drugs  administered  to  him  the  plaintiff's  mind  was  not  in  such  con- 
dition as  to  properly  understand  that  he  was  making  a  settlement 
of  the  damages  for  his  injuries  and  that  he  did  not  comprehend 
what  he  was  doing,  a  judgment  in  favor  of  plaintiff  will  not  be  re- 
versed because  of  such  release. 

10.  Master  and  Sebvant — Nbgligbncb — Rblbabv— Repayment. 
Where  an  employee  was  injured  through  the  negligence  of  his 

employer  and  a  release  was  obtained  in  consideration  of  the  pay- 
ment by  the  employer  of  a  physician  and  the  expense  of  treatment 
at  a  hospital  under  such  circumstances  that  the  employee  was  not 
bound  by  the  release,  he  was  not  required  to  refund  the  amount  so 
paid  to  third  persons  in  his  behalf  before  bringing  an  action  for 
damages  for  the  Injury. 

11.  Same— iNSTRuorioNS-MoNBY  paid  fob  Plaintiff's  Benefit. 

In  an  action  against  a  town  by  an  employee  for  damages  for 
injuries  caused  by  negligence  of  defendant  where  defendant  had 
paid  the  expense  of  a  physician  and  hospital  treatment  and  procured 
a  release  under  such  circumstances  that  plaintiff  was  not  bound 
thereby  an  instruction  that  directed  the  jury,  in  rendering  their 
verdict,  to  give  defendant  credit  for  any  sum  shown  to  have  been 
paid  by  defendant  for  plaintiff's  benefit  under  the  terms  of  the  re- 
lease was  proper. 

Appeal  from  the  District  Court  of  El  Paso  County. 

William  F.  Liafe  was  employed  by  the  street  commissioner  of 
Colorado  City  to  work  in  a  gravel-pit  as  an  ordinary  lal)orer,  and 
while  so  employed,  the  gravel  bank  caved  in  and  fell  upon  him, 
injuring  him  to  such  an  extent  that  he  was  compelled  to  have  his 
left  leg  amputated  just  below  the  knee.  In  the  complaint,  the 
plaintiff  charges  that  his  injury  was  due  to  the  negligence  of  the 
oflBeers  of  the  town ;  that  the  officers  knew  that  the  gravel  bank 
was  in  a  dangerous  condition,  and  knew  that  the  plaintiff  was  not 
aware  of  its  dangerous  condition;  and  that  said  officers  negli- 
gently failed  to  notify  plaintiff  of  the  dangerous  condition  of  the 
bank,  but  ordered  him  to  go  to  work  at  the  place  where  the  injury 
occurred. 
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The  defendant  denies  generally  the  allegations  of  the  com- 
plaint^ and^  for  a  second  defense^  alleges,  in  substance,  that  the 
injuries  to  the  said  plaintiff  were  not  due  or  owing  to,  or  caused, 
by,  negligence  on  the  part  of  the  defendant,  but  were  due  to  and 
caused  by  negligence  on  the  part  of  the  plaintiff,  and  that,  "with- 
out such  negligence  on  the  part  of  the  plaintiff,  the  said  injuries 
would  not  have  happened/'  And,  for  a  further  defense,  that  on 
the  9th  of  December,  1897,  the  plaintiff,  in  consideration  of  the 
payment  by  the  town  of  Colorado  City  of  certain  charges  for 
surgical  and  medical  treatment,  and  for  his  care  at  a  hospital^ 
executed  a  formal  written  release  of  the  town  and  of  its  officers 
from  all  damages  on  account  of  the  injuries  received  by  him  on 
the  8th  of  December,  1897, — ^being  the  injuries  complained  of  in 

this  suit. 

The  replication  puts  in  issue  the  second  defense  of  the  answer, 

and  alleges  further  that  the  said  agreement  was  signed  by  Liafe 
while  he  was  under  the  influence  of  drugs,  opiates,  and  medicines 
administered  to  him  for  the  purpose  of  allaying  pain,  and  while 
he  was  incapacitated  from  attending  to  business  and  was  igno- 
rant of  the  contents  of  said  agreement. 

Tlpon  the  trial,  W.  H.  Watson  was  permitted,  over  the  objection 
of  the  defendant,  to  testify  to  a  conversation  alleged  to  have  oc- 
curred between  the  street  commissioner  and  a  man  named  Wilcox, 
in  the  absence  of  Liafe,  in  reference  to  the  existence  of  a  crack  in 
the  gravel  bank  above  the  place  where  Liafe  afterwards  worked. 

The  testimony,  in  substance,  was  as  follows : 

"T  know  Wilcox  by  sight.  I  saw  him  there  at  the  jbank  that 
morning ;  he  went  down  the  street  and  then  came  back. 

"Q.     What  did  he  say  when  he  came  back  to  the  bank  ? 

"A.  He  told  them  to  hand  him  up  a  shovel,  and  he  would 
knock  the  bank  down. 

"Q.     State  all  that  he  said. 

"A.  He  said  that  if  they  would  hand  him  a  shovel  he  would 
knock  the  bank  down,  and  he  snid  there  was  a  crack  about  an  inch 
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wide,  on  top. 

"Q.     What  did  Mr.  Kinsman  say? 

"A.  Mr.  Kinsman  said  for  him  to  come  down  and  drive  his 
team  in  and  load  it  up,  so  as  to  get  the  wagon  out;  and  then 
knock  it  down.^' 

The  witness  Watson  did  not  see  a  crack  in  the  bank,  and  there 
is  no  testimony  showing  the  existence  of  the  crack  in  the  bank; 
and  tlie  witness  Kinsman,  who  was  the  street  commissioner,  de- 
nied having  had  any  such  conversation  with  watson. 

A  witness,  Harry  High,  testified  that  he  was  a  city  teamster, 
and  was  in  the  employment  of  the  town,  and  was  working  at  the 
gravel-pit,  at  the  time  of  the  accident.  The  plaintiff  testified 
that  he  was  employed  on  the  morning  of  the  8th  of  December, 
1897,  the  day  of  the  accident,  by  Kinsman,  the  street  commis- 
sioner, to  work  in  and  about  the  gravel-pit  in  question ;  that  when 
he  went  to  the  place,  he  was  directed  by  the  street  commissioner 
to  commeiice  the  shovelling  of  gravel;  that  within  a  very  few 
minutes  after  he  commenced  to  work,  there  was  a  cave-in,  and  a 
large  quantity  of  dirt  fell  upon  him ;  and  that,  as  the  result  of 
the  accident,  he  was  compelled  to  have  his  left  leg  amputated  just 
below  the  knee. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of 

$20,000.     Upon  motion  for  a  new  trial,  the  defendant,  upon  the 

statement  by  the  judge  of  the  court  that  unless  the  sum  of  $15,000 

was  remitted,  a  new  trial  would  be  grantecl,  remitted  the  sum  of 
$15,000;  the  motion  for  new  trial  was  overruled,  judgment  was 

rendered  in  favor  of  the  plaintiif  for  the  sum  of  $5,000,  and  the 

defendant  appeals  to  this  court. 

Cross  errors  are  assigned  by  the  plaintiff  upon  the  action  of 

the  court  in  requiring  that  the  sum  of  $15,000  be  remitted. 

Mr.  John  W.  Sleeper  and  Mr.  John  H.  Watt  for  appellant. 
Mr.  J.  K.  Vanatta  and  Mr.  Murat  Masterson  for  appellee. 
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Mr.  Justice  Steele  delivered  the  opinion  of  the  court. 

There  are  twelve  assignments  of  error.  The  assignments  prin- 
cipaDy  discussed  heing  those  relating  to  the  admission  of  the  con- 
versation as  testified  to  by  the  witness  Watson,  and  the  giving  and 
refusal  of  certain  instructions.  Misconduct  of  the  attorney  for 
the  plaintiff  in  his  address  to  the  jury  is  alleged  as  a  ground  for 
reversal,  and  an  affidavit  concerning  the  alleged  misconduct  ap- 
pears in  the  record,  but  the  record  does  not  show  that  the  court's 
attention  was  directed  to  the  alleged  misconduct,  and  we  will  not 
consider  the  assignment.  It  sufficiently  appears  from  the  record 
in  the  case  that  the  street  commissioner,  who,  under  the  ordinance 
of  the  town  of  Colorado  City,  has  control  of  the  city  teams,  was 
engaged  in  hauling  gravel  from  the  pit  in  question  for  the  im- 
provement and  repair  of  the  town  property.  The  plaintiff  was 
employed  by  the  street  commissioner  as  such,  and  at  the  time  of 
the  accident  was  working  for  the  town;  and  the  town  is  liable 
to  the  plaintiff  for  damages  which  he  may  have  sustained  by  rea- 
son of  the  negligent  act  of  the  officer  of  the  town  while  engaged 
in  performing  the  duties  of  his  office. 

The  defendant  contends  that  is  was  not  within  the  power  of  the 
street  commissioner,  without  express  direction  from  the  board  of 
trustees  of  the  town,  to  excavate  in  this  gravel-pit,  even  for  the 
purpose  of  obtaining  gravel  to  repair  the  streets ;  but  we  cannot 
agree  with  counsel,  and  we  are  satisfied  that  it  was  not  essential 
that  there  should  be  express  authority  from  the  town  board  to 
work  the  gravel-pit  in  question,  because  the  right  and  authority 
to  obtain  the  dirt  and  gravel  necessary  for  tlic  repair  of  the 
streets  are  implied  from  the  power  given  to  the  street  commis- 
sioner "to  superintend  and  direct  the  working  of  all  teams  in  the 
employe  of  the  town,"  as  well  as  "under  the  direction  of  the  town 
board,  to  take  the  general  care  and  supervision  of  all  streets, 
highways  and  ditches  within  the  corporate  limits  of  the  town,  ant^ 
to  direct  and  make  such  repairs  and  improvements  as  he  mav 
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deem  necessary  and  as  the  Board  may  from  time  to  time  direct.** 
The  plaintiff  assigns  as  error  the  admission  of  the  record  of 
the  appointment  of  the  street  commissioner ;  and  ninder  this  as- 
signment attacks  the  sufficiency  of  the  complaint,  and  says  that 
the  allegation  in  the  complaint,  "that  the  officers  of  said  town 
were  careless  and  negligent  of  their  duty  toward  the  plaintiff, 
and  carelessly  and  negligently  failed  to  notify  plaintiff  of  said 
dangerous  condition,  but,  on  the  contrary,  ordered  him  to  go  to 
work  at  a  place  where  he  was  so  injured  as  aforesaid,"  does  not 
state  a  cause  of  action.  And,  by  way  of  argument,  says  that  the 
complaint  should  have  stated  which  particular  officer  of  the  town 
was  so  negligent,  and  that  an  allegation  that  the  plaintiff  was 
employed  by  the  proper  officers  of  the  town  is  not  an  allegation 
that  he  was  employed  by  the  town.  The  complaint,  perhaps, 
should  have  been  more  specific.  It  should,  perhaps,  have  stated 
that  the  plaintiff  was  employed  by  the  street  commissioner  of  the 
town,  and  that  he  was  employed  to  work  for  the  town;  but  we 
are  satisfied  that  the  defendant,  by  answering  over,  has  waived 
the  right  to  question  the  sufficiency  of  the  complaint,  and  has 
supplied  by  its  answer  the  defects  in  the  complaint. 

The  conversation  between  Wilcox  and  Kinsman,  the  street 
commissioner,  was  properly  admitted.  Wilcox's  statement  to  the 
street  commissioner  was  notice  to  him  that  the  bank  was  in  a 
dangerous  condition;  and  upon  being  notified,  it  was  the  street 
commissioner's  duty  to  Liafe  (who  did  not  hear  the  conversation, 
and  did  not  know  of  the  condition  of  the  bank)  to  inform  him  of 
the  facts  as  stated  by  Wilcox.  It  was  also  his  duty  to  make  an 
inspection  of  the  bank,  and  if  it  had  cracked  and  was  dangerous, 
to  protect  the  workmen.  The  testimony  shows  that  within  a  few 
moments  after  the  conversation  with  Wilcox,  Liafe  came  to  the 
bank,  and  was  directed  by  Kinsman  to  commence  work.  The 
testimony  is  conflicting  as  to  whether  Kinsman  directed  Liafe 
to  work  in  a  particular  place  or  Liafe  selected  the  place  himself. 
In  either  event,  Kinsman's  duty  to  Liafe  was  to  put  him  in  pos- 
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session  of  all  the  facts  within  his  knowledge  which  affected  the 
safety  of  thjB  place  Liafe  was  working  in.  Kinsman  did  not  no- 
tify Liafe  that  Wilcox  had  told  him  there  was  a  crack  in  the  bank 
on  the  surf  ace,  nor  did  he  make  an  inspection  of  the  bank.  Kins- 
man testified  that  there  was  a  constant  sliding  of  the  gravel  down 
the  face  of  the  bank  when  the  workmen  dug  under  it,  but  that 
when  the  dirt  fell  which  injured  Liafe  there  was  an  imusually 
large  amount  of  dirt  and  gravel  came  down ;  so  that  the  jury  was 
warranted  in  finding  that  the  bank  was  in  a  dangerous  condition 
when  Liafe  commenced  work,  and  that  Kinsman  had.  knowledge 
of  it. 

We  have  not  been  advised  by  counsel,  in  argument,  of  the  error 
committed  by  the  court  in  refusing  to  give  the  instructions  of- 
fered, and  we  must  decline,  therefore,  to  consider  these  assign- 
ments. 

The  charge  given  by  the  court  was  a  general  one,  and  at  the 
close  of  the  charge,  the  defendant  made  a  general  objection  to  the 
charge  and  took  an  exception,  but  did  not  point  out  to  the  court 
any  specific  error  in  the  instructions.  This  court  has  repeatedly 
held  that  under  such  circumstances  exceptions  will  not  be  con- 
sidered. 

The  cross  errors,  we  think,  are  not  tenable.  The  plaintiff 
voluntarily  remitted  $15,000.  It  was  not  the  less  voluntary  be- 
cause the  court  declined  to  allow  the  verdict  of  $20,000  to  stand, 
and  intimated  that  unless  there  was  a  remitment  he  would  grant 
a  new  trial;  because  the  plaintiff  had  the  alternative  of  submitting 
to  a  new  trial  or  accepting  a  verdict  for  the  sum  of  $5,000,  and 
having  accepted  a  verdict  for  the  sum  of  $5,000,  we  think  he  can- 
not now  complain  that  the  court  refused  to  enter  judgment  upon 
the  verdict  as  rendered. 

The  material  facts  necessary  for  recovery  were,  under  the  in- 
structions of  the  court,  found  in  favor  of  the  plaintiff, — that  the 
plaintiff  was  employed  by  the  town  of  Colorado  City  to  work  in 
the  gravel-pit;  that  the  town  had  knowledge,  through  its  street 
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commissioner,  that  the  place  where  the  plaintiff  was  directed  to 
work  was  a  dangerous  place;  that  the  plaintiff  did  not  have  know- 
ledge that  the  place  was  dangerous,  and  that  he  went  to  work 
without  such  knowledge,  under  the  direction  of  the  street  commis- 
sioner; that  while  so  employed  he  was  injured;  that  the  injury 
was  caused  by  the  negligence  of  the  officers  of  the  town.  And, 
there  being  a  conflict  in  the  testimony,  we  cannot  disturb  the 
verdict. 

The  court  properly  instructed  the  jury  in  reference  to  the  re- 
lease ;  and  the  jury  found  that  the  plaintiff  did  not,  at  the  time 
of  the  signing  of  the  release,  comprehend  what  he  was  doing,  and 
that,  because  of  the  effect  of  the  accident  as  well  as  of  the  drugs 
which  had  been  administered  to  him,  his  mind  was  not  in  such 
condition  as  to  properly  understand  that  he  was  making  a  settle- 
ment with  the  town  for  and  on  account  of  damages. 

Counsel  claim  that  before  Liafe  was  entitled  to  commence  a 
suit  for  damages  against  the  town,  he  should  have  paidback  to  the 
town  the  money  expended  by  the  town  for  his  care  and  medical 
services.  Without  passing  upon  the  question  whether  or  not  in 
cases  of  this  character  it  is  necessary,  as  a  condition  precedent 
to  the  commencement  of  the  suit,  that  money  paid*  for  and  on 
account  of  the  release  should  be  refunded,  in  this  case  no  money 
was  received  by  Liafe,  and  he  only  accepted  the  services  of  a 
physician  and  treatment  at  a  hospital,  at  the  instance  of  the  town, 
and  we  do  not  believe  that  it  was  necessary  under  such  circum- 
stances for  Liafe  to  have  ascertained  the  amount,  if  any,  paid  by 

the  town  to  third  persons  in  his  behalf,  and  to  have  refunded  it 
to  the  town  before  the  commencement  of  the  suit.  The  jury  were 
instructed  by  the  court,  in  rendering  their  verdict,  to  give  the 
town  credit  for  any  sum  shown  to  have  been  paid  by  the  town  for 
the  benefit  of  Liafe  under  the  terms  of  the  release.  We  think 
this  instruction  was  proper  under,  the  circumstances  of  this  case. 
We  perceive  no  error  in  the  record  which  would  warrant  us  in 
disturbing  the  verdict  of  the  jury,  and  the  judgment  is  therefore 
affirmed. 

Affirmed. 
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Ellsbebby  V.  Block  bt  al. 

PsAcnoB— PARTincBSHip— JuDOMKirra— JonfT  aud  Ssvebal. 

Where  in  an  action  upon  a  ];>artner8hlp  debt  only  one  of  the 
two  partners  was  served  with  summons  and  a  Judgment  was  enter- 
ed against  the  individual  partner  served  but  no  Judgment  was 
entered  against  the  partnership  and  the  other  partner,  was  after- 
wards brought  in  by  Bcire  facias  under  the  provisions  of  sections 
235-240  of  the  code  and  a  Judgment  was  entered  against  said  part- 
ner as  for  an  individual  debt,  in  the  absence  of  a  Judgment  against 
the  firm  it  was  error  to  render  Judgment  against  the  defendants  as 
for  an  individual  debt. 


Error  to  the  District  Court  of  Arapahoe  County. 

This  action  was  commenced  by  defendants  in  error  against 
plaintiff  in  error  and  Robert  E.  Ellsberry,  as  co-partners,  upon 
certain  promissory  notes  executed  by  them,  under  the  firm  name 
of  Ellsberry  Brothers.  Summons  was  issued  and  served  upon 
Robert  E.  Ellsberry  alone,  the  sheriff  returning  that  he  had  been 
unable  to  find  Thomas  Ellsberry  in  the  county  of  Arapahoe. 
Judgment  was  taken  against  Robert  E.  Ellsberry  only  by  default. 
Thereafter  an  afiidavit  was  filed  by  one  of  the  attorneys  for  plain- 
tiffs, stating,  in  effect,  that  service  of  summons  had  not  been 
made  upon  Thomas  Ellsberry;  that  he  did  not  appear  in  the 
action;  that  judgment  was  rendered  against  his  co-partner,  no 
part  of  which  has  been  paid.  Citation  was  issued,  directed  to  the 
defendant,  Thomas  Ellsberry,  requiring  him  to  appear  and  show 
cause  why  he  should  not  be  bound  by  the  judgment  rendered  in 
the  same  manner  as  though  he  had  been  originally  served  with 
summons  in  the  cause.  In  response  to  this  citation  he  answered, 
and  pleaded,  or  attempted  to  plead,  the  statute  of  limitations  as 
a  defense  to  the  causes  of  action  sued  upon.     On  motion  of  plain- 
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tiflfs,  judgment  was  rendered  in  their  favor  upon  the  pleadlngB 
against  the  defendant  only  as  for  an  individual  debt.  From  this 
judgment  he  brings  the  case  for  review  on  error. 

Mr.  J.  H.  Leipeb  and  Mr.  E.  M.  Snaveley  for  plaintiff  ir 
error. 

Messrs.  Bigksleb,  McLean  &  Bennett  for  defendants  in 
firror, 

Mr.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

The  proceedings  in  this  case  are  evidently  intended  to  be  based 
upon  the  provisions  of  the  joint  debtor  act.  That  act  provides 
— Sees.  235-240,  inclusive,  of  Code — that  when  a  judgment  is 
recovered  against  one  or  more  of  several  persons  jointly  indebted 
upon  an  obligation  by  proceedings  as  provided  in  this  act,  those 
not  served  with  summons  and  who  did  not  appear  in  the  action 
may  be  cited  to  show  cause  why  they  should  not  be  bound  by  the 
judgment  to  the  same  extent  as  though  they  had  been  served  with 
process.  Such  citation  shall  describe  the  judgment  and  require 
the  person  to  whom  it  is  directed  to  show  cause  why  he  should  not 
be  bound  by  it.  If  a  verdict  be  found  against  him,  it  shall  be  for 
the  amount  remaining  unsatisfied  on  the  original  judgment,  with 
interest.  The  act  further  provides  that  the  defendant  thus 
brought  in  cannot  interpose  the  defense  of  the  statute  of  limita- 
tions. The  expression  in  section  235,  supra,  %y  proceeding  as 
provided  in  this  act,"  evidently  refers  to  the  code  as  a  whole.  Other 
material  code  provisions  are  to  the  effect  that  two  or  more  persons 
transacting  business  under  a  common  name  may  be  sued  by  such 
name,  and  the  summons  served,  on  one  or  more  of  the  associates, 
but  the  judgment  in  such  case  shall  bind  only  the  joint  property 
of  the  associates  and  the  separate  property  of  those  served — Sec 
14.     In  an  action  against  defendants  jointly  indebted,  the  plain- 
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tiflf  may  have  judgment  against  all  such  defendants,  but  such 
judgment  can  only  ]ye  enforced  against  the  joint  property  of  all 
and  the  separate  property  of  the  defendants  served — Sec.  43. 
The  purpose  of  these  provisions  was  to  provide  a  method  of  pro- 
cedure whereby  a  partnership  might  be  sued  upon  its  obligations, 
its  members  brought  into  court,  judgment  rendered  which  would 
bind  the  firm  and  individuals  served,  and  that  those  not  served 
with  summons  might  be  subsequently  brought  in  and  a  judgment 
entered  which  would  be  personally  binding  upon  them.  These 
provisions  do  not  alter  any  of  the  fundamental  principles  of  the 
law  as  to  the  joint  liability  of  partners,  but  are  merely  intended 
to  change  the  common  law  in  ])oint  of  practice,  for,  according  to 
the  rules  of  the  latter,  in  an  action  at  law  against  several  defen- 
dants jointly  liable  only,  all  must  be  served  with  process  before 
judgment  could  be  rendered.  Neither  have  they  changed  the 
equitable  rule,  that  in  an  action  at  law  upon  a  partnership  obli- 
gation, the  members  served  with  process  have  the  right  to  insist 
that  the  assets  of  the  firm  shall  be  exhausted  before  resort  can  be 
had  to  their  individual  property  for  the  satisfaction  of  firm  in- 
debtedness; hence,  in  the  absence  of  a  judgment  against  the  firm 
which  might  have  been  taken  in  the  first  instance,  it  was  certainly 
error  to  render  one  against  the  defendants  as  for  an  individual 
debt.  Craig  v.  Smith,  10  Colo.  220;  Dessauer  v.  Koppin,  3 
Colo.  App.  115. 

Two  other  points  are  urged  by  counsel  for  defendant,  namely : 
That  the  causes  of  action  being  upon  co-partnership  contracts, 
were  merged  in  the  judgment  against  Robert  E.  Ellsberry,  and 
that  the  inhibition  against  pleading  the  defense  of  the  statute  of 
limitations  is  unconstitutional,  or  that  the  act  of  1895  on  that 
subject  must  prevail  as  over  this  provision. 

It  seems  to  us  that  these  questions  are  unimportant,  until  we 
first  decide  whether  or  not  this  proceeding  can  be  maintained 
under  the  joint  debtor  act,  or  what  the  effect  of  taking  a  judg- 
ment against  Robert  E.  Ellslx^rry  alone  may  be,  notwithstanding 


480  LiTCH  V.  Thb  People.  [April  T., 

the  provisions  of  this  act  and  others  of  the  code  to  which  refe- 
rence has  been  made.  Xeither  of  these  propositions  arc  argued  or 
briefed  by  counsel.  For  this  reason,  we  will  not  determine,  and 
therefore  decline  to  pass  upon,  the  question  of  merger  and  the  one 
raised  by  counsel  for  defendant  with  respect  to  his  right  to  plead 
the  defense  of  the  statute  of  limitations. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  Remanded, 


[Xos.  4866, 4866,  4857.] 
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81    154.     ApPSLLATK  PRACriCE-^URISDICTION    OP  SUPREME  CoURT. 

The  supreme  court  has  no  Jurisdiction  to  review  a  cause  trans- 
ferred from  the  court  of  appeals  unless  it  would  have  jurisdiction 
of  the  cause  if  brought  to  the  supreme  court  direct  from  the  trial 
court  by  the  same  procedure  adopted  in  taking  it  to  the  court  of  ap- 
peals. Where  a  cause  is  taken  to  the  court  of  appeals  by  appeal 
which  the  supreme  court  has  not  Jurisdiction  to  review  on  appeal 
from  the  lower  court,  it  may  not  be  transferred  to  the  supreme 
court  although  the  supreme  court  would  have  Jurisdiction  to  review 
the  cause  brought  direct  from  the  lower  court  on  writ  of  error.  And 
the  fact  that  the  appeal  was  subject  to  dismissal  because  not  prayed 
for  within  the  statutory  time  does  not  modify  the  rule. 

Appeals  from  the  County  Court  of  Logan  County. 
Transferred  from  Court  of  Appeals. 

On  Motions  to  Vacate  Orders  Dismissing  Appeals  and  Re- 
docketing  on  Error  and  to  Remand  to  the  Court  of  Appeals. 

Messrs.  Allen  &  Webster  and  Mr.  H.  E.  Munson  for  appel- 
lant. 

Mr.  George  E.  McConley  for  appellee. 
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Per  Curiam. — ^These  actions  were  originally  instituted  before 
the  police  magistrate  of  the  town  of  Sterling,  by  filing  com- 
plaint, charging  the  appellant  with  the  violation  of  a  certain 
ordinance  of  that  town.     From  judgments  finding  him  guilty, 
and  assessing  fines,  he  appealed  to  the  county  court,  where,  on 
trials  de  novo,  he  was  again  found  guilty,  and  fines  assessed. 
From  these  judgments  he  appealed  to  the  court  of  appeals,  from 
whence,  on  motion  of  appellee,  the  causes  were  transferred  to  this 
court.     Thereafter  appellee  moved  to  dismiss  and  redocket  upon 
error,  for  the  reason  that  the  appeals  from  the  county  court  to 
the  court  of  appeals  were  not  prayed  for  within  the  statutory 
time.    These  motions  were  sustained.     Appellant  now  moves  to 
vacate  each  of  these  orders  and  remand  to  the  court  of  appeals, 
for  the  reason  that  this  court  was  without  jurisdiction  to  enter- 
tain the  motions  of  appellee  to  dismiss  and  redocket  on  error. 
At  the  time  these  motions  were*  determined,  no  question  was 
raised  by  either  party  with  respect  to  the  jurisdiction  of  this 
court,  nor  was  that  subject  considered.     It  appears  from  an  ex- 
amination of  the  records,  that  the  money  judgment  rendered  in 
each  case  is  less  than  the  sum  of  twenty-five  hundred  dollars, 
exclusive  of  costs,  and  that  no  question  involving  a  franchise,  free- 
hold, or  the  construction  of  a  provision  of  the  constitution  of  this 
state  or  the  United  States  is  presented.     We  have  recently  held, 
in  the  case  of  McCarthy  v.  Crump,  ante  p.  398  that  under  the 
law  regulating  the  jurisdiction  of  the  court  of  appeals  and  of  this 
court,  to  review  the  judgments  of  inferior  tribunals,  and  the  law 
with  respect  to  transferring  causes  from  the  court  of  appeals  to 
this  court,  that  a  cause  could  not  be  transferred  from  the  court 
of  appeals  to  this  tribunal  unless  the  amount  of  the  judgment 
gave  this  court  jurisdiction,  or  questions  were  involved  which  gave 
it  authority  to  review  the  judgment  of  the  inferior  tribunal,  and 
that  it  could  be  reviewed  here  under  the  procedure  by  which  it  was 
taken  to  the  court  of  appeals.     The  conclusion  fairly  deducible 
from  this  ruling  is,  that  if  a  case  is  taken  to  the  court  of  appeals 
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from  an  inferior  tribunal  on  appeal,  it  cannot  be  transferred  tc 
the  supreme  court,  unless  the  latter  could  also  take  jurisdiction 
on  appeal. 

As  an  additional  reason  to  those  given  in  McCarthy  v.  Crump, 
supra,  why  this  rule  obtains,  we  notice  that  the  law  provides 
(Laws  1899,  p.  174,)  that  when  a  cause  is  transferred  from  the 
oourt  of  appeals  to  the  supreme  court,  that  all  bonds  and  other 
obligations  shall  remain  in  full  force  and  effect.  This  could  not 
result  if  an  appellee  was  permitted  to  transfer  an  appeal  from 
the  court  of  appeals  to  this  court  of  which  it  did  not'  have  jur- 
isdiction on  appeals,  but  might  have  on  error,  if,  after  the  trans- 
fer, the  appellee  could  have  the  appeal  dismissed  for  want  of  jur 
isdiction.  A  party  defeated  before  a  trial  court  has  the  right  to 
elect  to  which  of  the  two  appellate  tribunals  he  will  take  his  cause 
for  review,  either  on  appeal  or  error,  and  the  appellee,  or  defen- 
dant in  error,  cannot  deprive  him  of  his  right  to  select  the  court 
of  appeals  unless  the  appellee  or  defendant  in  error  has  the  clear 
right  to  transfer  the  cause  to  this  tribunal,  and  as  we  have  already 
stated,  that  right  does  not  exist  unless  the  cause  can  be  reviewed 
here  under  the  procedure  adopted  by  which  it  was  first  taken  to 
the  court  of  appeals. 

The  fact  that  the  appeals  in  these  cases  were  subject  to  dis- 
missal because  not  prayed  for  within  the  statutory  time,  does  not 
modify  this  rule.  They  were  taken  to  the  court  of  appeals,  and 
this  tribunal  was  without  jurisdiction  to  entertain  them  in  the 
first  instance,  for  any  purpose  except  to  remand.  The  motions  of 
the  appellant  are  sustained,  and  the  causes  remanded  to  the  court 
of  appeals! 

Motions  Sustained  and  Causes  Remanded^ 
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[No.  4170.] 

Thb  Bishop  and  Chapter  of  the  Cathedral  of  St.  John 

THE  EvANOELIST,  A  CORPORATION,  V.  ThE  TREASURER 

OF  Arapahoe  Countt. 

[No.  4887.] 

The  City  op  Denver  v.  Bonbsteel. 

CouNTiBB — Municipal  Corporations— Costs— Stats  Bkvenub. 

A  statute  directing  the  clerk  of  the  supreme  court  to  collect 
from  each  party,  to  a  cause  or  proceeding  in  that  court,,  in  addition 
to  the  fees  already  provided,  a  fee  of  five  dollars  for  the  purpose  of 
state  revenue,  does  not  apply  to  counties  and  municipal  corpora- 
tions when  parties  to  suits. 

Appeals  from  the  District  Court  of  Arapahoe  County. 

On  Motions  of  County  and  City  to  Refund  Revenue  Docket  Fee. 

Mr.  George  F.  Dunklee,  county  attorney,  and  Mr.  H.  M. 
Orahood,  city  attorney,  for  the  motions. 

Mr.  C.  C.  Post,  attorney  general,  per  contra. 
Mr.  Justice  Qabbert  delivered  the  opinion  of  the  court. 

The  questions  in  each  of  these  cases  being  the  same,  they  wiU 
be  considered  together.  The  revenue  law  passed  by  the  late  gen- 
eral assembly  provides  that,  for  the  purpose  of  state  revenues,  in 
addition  to  the  fees  now  authorized  by  law,  the  clerk  of  the  su- 
preme court  shall  collect  from  the  appellant,  plaintiff  in  error, 
or  other  persons  commencing  a  proceeding  in  this  court,  the  sum 
of  five  dollars;  and  from  the  appellee,  the  defendant  in  error, 
or  respondent,  a  like  sum.  These  fees  are  not  recoverable  by  the 
successful  party.  The  county,  in  the  one  case,  and  the  city.  In 
the  other,  paid  this  fee  under  protest,  and  now  move  to  have  the 
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same  refunded.  No  question  is  raised  regarding  the  validity  of 
the  act  in  question,  nor  the  authority  of  the  state  to  impose  such 
tax.  The  claim  of  counsel  for  the  city  and  county  is  that  the 
statute  does  not  include  any  governmental  agency  of  the  state  un- 
less so  stated  in  express  terms;  while  on  behalf  of  the  state  it  is 
contended  that  all  exemptions  from  taxation  are  to  be  strictly  con- 
strued, and  that  they  embrace  only  those  specifically  named. 
The  object  of  the  law  in  imposing  the  fee  of  five  dollars  upon 
each  of  the  parties  to  a  proceeding  in  this  court  is  to  raise  a  fund 
to  assist  in  defraying  the  expenses  of  the  state  government.  Tho 
county  is  merely  a  subdivision  of  the  state  for  the  purposes  of 
state  goveVnment.  Its  officers  are  virtually  officers  of  the  state, 
charged  with  the  administration  and  execution  of  its  laws.  In 
short,  it  is  nothing  more  than  an  agency  of  the  state  for  the  gene- 
ral administration  of  its  affairs. 

The  purpose  of  a  municipal  corporation  is  to  permit  the  inhab> 
itants  of  a  particular  district,  in  their  corporate  capacity  as  such, 
to  exercise  subordinate  specified  powers  of  legislation  with  re- 
spect to  their  local  and  internal  concerns.  Such  a  municipality 
is  not  an  agency  of  the  state  like  a  county,  but  it  exercises  tho 
power  of  government  by  virtue  of  the  authority  of  the  sovereign 
state.  Its  legislation  and  local  administration  of  law,  in  the  ter- 
ritory embraced  within  its  jurisdiction,  are  legislation  and  ad- 
ministration of  governmental  affairs  within  that  limit.  Siermet 
V.  La  Plata  County,  5  Colo.  App.  379 ;  1  Dillon  Mun.  Corp.,  4th 
ed.,  sec.  20;  City  of  Louisville  r.  Comm,,  1  Duval  (Ky.,)  295 

It  is  by  virtue  of  political  subdivisions,  such  as  counties,  and 
municipalities  like  cities,  that  the  laws  are  executed  and  the  wel- 
fare of  the  people  subserved.  Taxes  are  charges  levied  by  the  sov- 
ereign state  upon  the  persons  of  its  subjects  or  citizens,  and  not 
charges  upon  itself.  Revenue  is  the  object  of  taxation,  and  none 
would  result  from  levying  a  tax  upon  the  agencies  of  the  state 
through  which  it  exercises  the  functions  of  government,  or  by 
virtue  of  which  it  protects  and  enforces  its  rights  or  those  of  its 
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citizens.  Taxation  of  these  functions  and  agencies  would,  in  ef- 
fect, be  merely  taking  money  out  of  one  pocket  and  putting  it  into 
another.  In  the  end,  no  net  revenue  would  be  derived.  Such  a 
policy  would  simply  require  a  levy  to  meet  these  expenses  in  the 
first  instance,  to  be  again  returned  by  the  imposition  of  a  fee. 
Hence,  however  general  the  statute  may  be  in  enumerating  the 
parties  liable  to  a  tax  of  the  character  under  consideration,  the 
rule  is  that  the  subdivisions  of  the  state  created  for  governmental 
purposes  are  not  included,  or  were  intended  to  be  excluded,  in  the 
absence  of  a  specific  declaration  to  the  contrary;  and  the  general 
rule  of  law  invoked  by  the  attorney  general  with  respect  to  ex- 
emptions does  not  apply  to  public  matters.  People  v.  Doe  G., 
36  Cal.,  220;  Worcester  County  v,  Worcester,  116  Mass.,  193; 
Fagan  v.  City  of  Chicago,  84  111.,  227 ;  Gachet  v.  City  of  New 
Orleans,  27  So.  Eep.,  348. 

The  statute  in  question  is  broad  enough  in  terms  to  embrace 
all  litigants  in  this  court;  but,  in  the  absence  of  an  express  de- 
claration that  it  was  thereby  intended  to  include  counties  and 
cities,  we  are  of  the  opinion  that  such  governmental  subdivisions 
are  exempt  from  its  operation. 

The  motions  to  refund  are  sustained. 


[No.  4888.] 

The  People  ex  bel.  Adams  et  al.  v.  The  Distbict  Ck)URT 
OP  Abapahoe  County  and  Palmeb,  Judge. 

f'klOHIBITION — JuRISDICrnON    OP   JUDOBS    OF  ScPREMB    CoURT  IN  VACA- 
TION. 

The  Judges  of  the  supreme  court  have  no  authority  in  vacation 
to  entertain  an  application  for  a  writ  of  prohibition  or  to  enter  an 
wrder  to  show  cause  in  such  proceeding. 

Original  proceeding  on  application  for  writ  of  prohibition. 

Before  Justices  Gabhert  and  Steele,  in  vacation. 
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Mr.  H.  M.  Orahood  and  Mr.  N.  B.  Bachtell  for  relators. 

Mr.  Milton  Smith  for  respondents. 

The  authority  of  the  justices  of  the  supreme  court  to  entertain 
applications  of  this  character  in  vacation  depends  entirely  upon  a 
construction  of  certain  provisions  of  the  state  constitution.  That 
fundamental  law  originally  declared^  sections  2  and  3,  article  VI. : 

''Sec.  2.  The  supreme  court,  except  as  otherwise  provided  in 
this  constitution,  shall  have  appellate  jurisdiction  only,  which 
shall  be  co-extensive  with  the  state,  and  shall  have  a  general  su- 
pertending  control  over  all  inferior  courts,  under  such  regula- 
tions and  limitations  as  may  be  prescribed  by  law.'' 

''Sec.  3.  It  shall  have  power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certiorari,  injunction,  and  other  origi- 
nal and  remedial  writs,  with  authority  to  hear  and  determine  the 
same." 

Under  these  provisions,  in  the  case  entitled  In  re  Oarvey,  7 
Colo.,  502,  it  was  held  that  the  justices  of  the  supreme  court  are 
not  clothed  with  authority  to  issue  writs  of  habeas  corpus,  or  to 
hear  and  determine  matters  arising  thereon,  in  vacation.  The 
same  rule  would  apply  as  to  other  writs  mentioned  in  section  3. 
Subsequent  to  this  ruling  the  legislature,  wisely  concluding  that 
as  to  writs  of  habeas  corpus  the  authority  of  the  justices  should  be 
enlarged  because  the  rights  of  a  party  claiming  to  be  unlawfully 
imprisoned  ought  to  be  the  subject  of  inquiry  at  any  time,  sub- 
mitted an  amendment  to  the  people,  which  was  adopted,  whereby 
section  3  was  made  to  read  as  follows : 

"Sec.  3.  It  shall  have  power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certiorari,  injunction,  and  other  reme- 
dial writs,  with  authority  to  hear  and  determine  the  same ;  and 
each  judge  of  the  supreme  court  shall  have  like  power  and  author- 
ity as  to  writs  of  habeas  corpus.  *  ♦  ♦  " 

The  language  employed  in  the  amended  section  down  to  the 
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clause  conferring  upon  each  judge  the  power  and  authority  to 
issue  writs  of  habeas  corpiis  and  to  hear  and  determine  the  ques- 
tions arising  thereon,  is  identical  with  original  section  3,  with  the 
inynaterial  exception  that  the  word  "original"  preceding  the 
word  "remedial"  is  omitted.  In  the  light  of  the  construction 
of  that  section  and  of  the  significant  fact  that  the  only  change 
made  in  the  phraseology  of  the  section  was  to  confer  upon  the 
judges  the  authority  to  issue  writs  of  habeas  corpus  and  to  hear 
and  determine  the  same,  it  is  too  plain  to  admit  of  debate  that 
(he  people  accepted  the  construction  announced  in  the  case  of 
In  re  Oarvey,  and  intended  by  the  amendment  that  as  to  all  writs 
save  the  one  of  habeas  corpus  the  power  to  issue  should  remain 
in  the  court  alone. 

The  fact  that  a  rule  to  show  cause  only  is  sought  on  behalf  of 
petitioners  does  not  alter  the  situation.  Authority  in  this  pro- 
ceedingy  by  the  express  terms  of  the  constitution,  is  conferred  up- 
on the  court,  and  not  the  judges.  An  order  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  is  one  of  the  steps  leading  up 
to  the  issuance  of  the  writ,  and  inasmuch  as  the  judges  have  no 
authority  to  issue  that  writ  they  certainly  are  not  vested  with  the 
power  to  take  any  initial  steps  in  the  matter  in  vacation.  With- 
out authority  to  entertain  the  proceeding  at  this  time,  it  is  wholly 
immaterial  how  meritorious  the  application  may  be;  hence  no 
opinion  can  be  expressed  on  the  merits,  and  the  application  is 
denied  solely  for  the  reason  that  the  judges  cannot  entertain 
it  in  vacation. 

Appliciftion  denied. 
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[No.  4044.] 

King  v.  Aokbotd. 


1.  Watbb  Rights — Comtbacts— Noticb— Innocvrt  -Puboha8XB. 

Secret  trusts  or  equities  in  land  antagonistic  to  the  title  aa 
disclosed  by  the  record,  do  not  bind  a  bona  fide  purchaser  wlthoat 
notice.  And  where  a  party  by  a  quit-claim  deed  conveyed  all  his 
right  to  the  prior  use  of  certain  water  for  irrigation  and  at  the  same 
time  by  a  separate  contract  the  use  of  the  water  was  limited  to  a 
certain  tract  of  land  and  when  not  so  used  was  to  revert  to  the 
grantor,  a  purchaser  from  the  grantee  without  notice  of  the  separ- 
ate contract  was  not  bound  by  the  limitation  and  the  grantor  being 
a  junior  appropriator  of  the  water  the  fact  that  he  constructed 
ditches  and  made  preparation  for  the  use  of  the  water  was  no  notice 
to  the  purchaser  of  the  limitation. 

2.  Water  Rights — ^Conwyakcb — Appurtenavcb. 

Where  a  water  right  is  used  in  irrigating  land  it  will  pass  with 
a  conveyance  of  the  land  under  the  word  appurtenances  without 
any  specific  conveyance  or  description  in  the  deed,  where  it  appears 
that  it  was  the  intention  of  the  grantor  tl^at  it  should  pass. 

3.  Water  Rights — Transfer  of  Use  to  Other  Lands. 

Where  a  party  conveyed  a  priority  of  right  to  the  use  of  water 
he  retaining  the  rights  of  a  Junior  appropriator  and  the  land  origi- 
nally irrigated  by  his  grantee  with  the  water  conveyed  became 
saturated  and  boggy  so  that  the  water  could  no  longer  be  used  there- 
on with  profit,  the  grantee  or  his  successor  in  title  could  transfer 
the  use  of  the  water  to  other  lands  or  could  transfer  it  to  other 
persons  to  be  used  in  irrigating  their  lands  in  exchange  for  water 
from  another  ditch,  if  by  the  transfer  or  exchange  no  more  water 
was  used  than  was  originally  used  and  no  other  right  of  the  Junior 
appropriator  was  injuriosly  affected. 
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Appeal  from  the  District  Court  of  Weld  County. 

This  action  was  brought  by  Laura  King,  as  plaintiff  (appel- 
lant here)  against  Amos  Ackroyd,  defendant  (appellee),  to  obtain 
a  decree  quieting  her  title  to  the  waste  and  seepage  water  collect- 
ing in  what  is  designated  in  the  record  the  "Ackroyd  draw",  and 
to  restrain  the  defendant  from  interfering  with  plaintiff's  use  of 
such  water  for  irrigating  her  lands. 

Tn  the  year  1888  Amos  Ackroyd  was  the  owner  of  the  south 
half  of  the  south  half  of  section  30  in  township  7  north,  range  66 
west  in  Weld  county,  and  also  of  a  part  of  the  southwest  quarter 
of  section  32  in  the  same  township.    Robert  H.  Haythom  was  the 
owner  of  the  northwest  quarter  of  section  32.    Upon  Ackroyd's 
lands  in  section  30  there  was  a  large  draw  called  the  "west"  op 
*' Ackroyd  draw"  and  another  and  smaller  one  known  as  the  *1it- 
tle  east  draw".    In  these  depressions  accumulated  a  considerable 
quantity  of  surface  and  flood  water  from  its  tributary  water  shed 
and  seepage  and  water  from  the  Larimer  and  Weld  canal  lying 
above  it.     From  the  main  or  "west  draw"  water  was  diverted 
through  the  Daisy  ditch,  owned  in  part  by  Haythom  and  used  for 
irrigating  his  lands  in  section  32.    A  controversy  arose  between 
Ackroyd  and  Haythom  respecting  the  priority  6f  right  to  the 
use  of  water  collected  in,  and  carried  from,  this  draw.    To  deter- 
mine it  Haythom  brought  an  action  against  Ackroyd  in  the  dis- 
trict court  of  Weld  county.    It  was  adjusted  out  of  court.    The 
terms  of  the  settlement  are  now  in  dispute  and  give  rise  to  the 
pending  action. 

The  plaintiff  Mrs.  King  claims  that  in  this  settlement  Ackroyd 
acknowledged  that  her  grantor  Haythom  had  the  absolute  pri- 
ority of  right  to  the  use  of  all  the  water  that  collects  in  the  draw 
above  the  headgate  of  the  Daisy  ditch,  and  by  his  unqualified 
quit-claim  deed  conveyed  the  same  to  Haythom,  in  consideration 
of  which  the  latter  deeded  to  the  former  a  twenty  acre  tract  of 
land  situate  in  the  southwest  quarter  of  section  32.    Ackroyd^s 
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deed,  in  the  granting  clause,  reads: 

''All  my  right,  title  and  interest,  claim  or  demand  that  I  now 
have  to  all  seepage  or  waste  water  flowing  from  or  over  the  south 
half  of  the  south  half  of  30-7-66  west,  in  Weld  Comity,  Colorado, 
either  by  virtue  of  a  prior  appropriation  of  same  or  by  virtue  of 
being  the  owner  of  above  described  land. 

"Together  with  the  right  of  way  over  and  upon  the  above  de- 
scribed land,  or  so  much  of  same  as  may  be  necessary  to  construct 
ditches,  laterals,  drains,  that  may  be  necessary  from  time  to  time 
to  appropriate  all  the  seepage  or  waste  water  on  the  above  de- 
scribed land. 

"Saving  and  excepting  all  grantor's  interest  in  and  to  the  little 
east  draw,  that  bears  a  little  east  of  north  from  the  point  where 
said  draw  intersects  the  large  main  draw,  together  with  all  seep- 
age or  waste  water  that  may  flow  from  or  over,  through  or  in  said 
draw.  And  the  grantor  herein  reserves  the  right  to  use  said  above 
draw  as  he  may  see  fit  for  any  purpose  whatsoever." 

The  several  defenses  interposed  may  thus  be  sunmiarized : 

Defendant  admits  the  existence  of  the  dispute  between  him 
and  Haythorn,  the  bringing  of  the  action  to  adjudicate  the  ques- 
tion of  the  priority,  the  settlement  of  the  same  out  of  court,  and 
the  execution  of  the  quit-claim  deed  by  him  to  Haythorn ;  but 
says  that  that  deed  is  but  a  part  of  the  entire  contract  by  which 
Haythorn  and  he  amicably  settled  their  differences.  He  alleges 
and  the  same  is  admitted  by  plaintiff,  that  on  the  same  day  that 
this  quit-claim  deed  was  executed  and  delivered,  the  following 
writing  was  signed  by  them : 

"Greeley,  Colo.,  August  7,  1888. 

"It  is  hereby  agreed  by  and  between  us,  Amos  Ackroyd  and 
Robert  Haythorn,  that  from  this  date  until  January  1,  1889, 
that  we  shall  use  the  seepage  or  waste  water  that  flows  from  or 
over  the  south  one-half  section  thirty,  township  seven  north, 
range  sixty-six  west,  each  to  use  three  days  alternately. 

Robert  M.  Haythorn, 
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Amos  Ackroyd.'^ 
Defendant  further  alleges  that,  at  the  same  time,  and  as  part 
of  one  continuons  transaction,  another  instrument  was  executed 
by  them  which  has  been  lost  (and,  over  the  objection  of  plaintiff, 
he  was  permitted  to  give  evidence  of  its  contents)  and,  according 
to  his  contention,  that  agreement,  as  testified  to  by  him  at  the 
trial,  in  substance  was:  *'That  contract  specified  that  he  (Hay- 
thorn)  was  to  have  the  first  use  of  the  water  for  the  northwest 
quarter  of  section  32,  on  which  the  Daisy  ditch  was,  and  when  he 
did  not  use  the  water  there,  it  was  to  go  back  to  me  free  of  all 
demands.  The  only  dispute  between  Haythom  and  me  was 
whether  he  was  to  have  the  first  use  of  the  water  or  whether  I  was. 
That  contract  settled  it,  he  was  to  have  the  first,  and  I  the 
second.^'  The  defendant  maintains  that  he  also  pleaded  in  his 
answer  an  abandonment  by  the  plaintiff,  and  a  subsequent  ap- 
propriation by  the  defendant,  so  that  the  latter  has  become,  by 
virtue  of  such  abandonment  and  subsequent  appropriation,  the 
prior  appropriator  of  the  waters  collected  in  the  draw  as  against 
the  plaintiff,  except  as  to  a  small  quantity  sufficient  to  irrigate 
two  or  three  acres  belonging  to  plaintiff,  situate  in  the  south- 
west comer  of  her  quarter  section. 

In  the  trial  to  the  court  without  a  jury  a  general  finding  of 
facts  was  made  in  favor  of  defendant,  and  a  further  specific  find- 
ing that  he  is  entitled  to  all  of  the  seepage  waste  and  flood 
waters  collected  in  the  Ackroyd  channel  or  draw,  except  as  to  the 
quantity  necessary  for  the  irrigation  of  the  three  acres  just 
mentioned.  There  was  a  further  finding  that  the  "seep"  ditch 
constructed  by  the  plaintiff  in  the  year  1893  operates  as  a 
trespass  upon  the  rights  of  defendant.  TTpon  these  findings  a 
decree  was  entered  quieting  title  in  Ackroyd  and  adjudging  him 
the  prior  appropriator  of  the  waters  in  the  draw  in  accordance 
with  the  findings  just  referred  to,  and  the  seep  ditch  was  abated. 
It  is  to  reverse  this  decree  that  the  plaintiff  brings  the  case  here 
on  appeal,  and  the  grounds  upon  which  she  relies  for  a  reversal 
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are  separately  considered  in  the  opinion. 

Mr.  H.  N.  Haynes  and  Mr.  C.  F.  Tbw  for  appellaBt. 
Mr.  James  W.  McCreery  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the  court 

1.  The  decree  is  radically  wrong.  The  evidence  does  not 
sustain  it  and  the  law  condemns  it.  Some  of  the  objections 
urged  by  appellant  against  the  rulings  of  the  trial  court  need 
not  be  considered.  If  it  be  conceded  that  the  necessary  ground 
was  laid  for  the  introduction  of  oral  evidence  of  the  contents  oi 
die  alleged  lost  writing,  and  the  secondary  evidence  admitted  by 
the  trial  court  established  the  same  with  the  necessary  certainty 
and  clearness,  and  that,  if  the  controversy  was  one  between 
Ackroyd  and  Haythoni,  the  original  parties,  their  rights  would 
be  limited,  or  measured  by  it, — still  the  plaintifiF  in  this  case  is 
not  bound  by  it.  It  is  a  familiar  rule  that  secret  trusts  or 
equities  in  land  antagonistic  to  the  title,  as  disclosed  by  the 
record,  do  not  bind  a  bona  fide  purchaser.  In  the  pleadings  there 
is  no  allegation,  and  in  the  proof  no  evidence,  that  Sherman  J. 
King,  the  husband  of  the  plaintiff  and  the  immediate  grantee  of 
Haythom,  or  the  plaintiff  herself,  had  notice,  .or  knowledge  of 
facts  equivalent  to  notice,  at  the  time  they  received  their  con- 
veyances, that  there  existed  a  secret  equity  in  this  water, 
evidenced  by  the  missing  writing,  or  otherwise,  and  which  is  now 
asserted  by  defendant. 

2.  But  it  is  claimed  by  defendant  that  ever  since  the  exe- 
cution of  the  quit-claim  deed,  he  has  not  only  asserted  the  right, 
but,  when  not  interfered  with  by  plaintiff  and  her  grantors,  has 
actually  used  for  irrigating  his  lands  the  water  of  the  Ackroyd 
draw.  He  further  says  that  some  time  after  the  execution  of 
the  deed  he  constructed  a  number  of  ditches  and  laterals  and 
other  appliances  upon  his  land  adjoining  the  premises  of  plain- 
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tiflf  for  the  purpose  of  utilizing  the  water  which  he  claimed,  and 
because  of  these  physical  demonstrations,  of  which  plaintiff  at  ^ 
the  time  was  aware,  and  some  of  which  were  made  before  her 
acquisition  of  title,  she  is  chai^ged  with  notice  of  the  secret 
trust. 

Since  the  parties  themselves  agree  as  to  the  effect  of  the  grant- 
ing words  of  the  quit-claim  deed,  it  is  not  neoeasary  in  this 
case  to  determine  whetiher  the  title  to  the  water  thus  conveyed 
is  greater  than,  or  the  same  as,  an  appropriator  of  water  from 
a  natural  stream  gets  under  the  laws  of  this  state ;  for  plaintiff 
admits  what  defendant  asserts,  that  the  rights  which  she  acquired 
are  only  those  of  a  prior  appropriator.  And  while  they  differ  b^ 
to  the  place  where  plaintiff  is  to  make  beneficial  use  of  the 
water,  and  as  to  the  circumstances  in  which  her  priority  ceases, — 
which  difference  grows  out  of  their  controversy  as  to  the  existence 
and  binding  force  of  the  lost  writing,' — ^yet,  at  least,  they  do  agree, 
if  their  respective  rights  are  measured  solely  by  the  quit- 
daim  deed,  that  when  she  has  no  use  for  the  water  in  irrigat- 
ing her  lands  it  is  her  duty  to  allow  it  to  flow  down  the  natural 
channel  to  be  utilized  by  the  defendant  as  a  junior  appropri- 
ator. 

Such  being  the  theory  of  both  parties,  it  is  apparent  that 
whatever  physical  demonstrations  were  made  by  defendant  in 
the  way  of  building  ditohes  and  constructing  other  applianoe? 
upon  his  lands  with  a  view  to  utilize  water,  were  properly  under- 
stood by  plaintiff  as  manifestations  of  an  intention  to  utilize 
only  what  she  admits  belongs  to  him,  viz.,  the  rights  of  a  junior 
appropriator,  and  not  such  as  conflicts  with  the  superior  rights 
which  the  record  shows  were  vested  in  her.  We  are  clearlv  of 
opinion  from  the  uncontradicted  evidence  in  the  case  that  the 
plaintiff  had  neither  actual  nor  constructive  notice  of  the  alleged 
secret  equity  of  defendant  until  long  after  she  acquired  title. 
So  that  whatever  rights,  if  any,  Ackroyd  may  have  had  against 
Haythom,  his  immediate  grantee,  to  the  use  of  water  collected 
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in  the  Ackroyd  draw,  he  had  none  whatever  as  against  the 
plaintiff  at  the  time  she  took  title,  except  such  as  a  subsequent 
appropriator  may  assert. 

3.  If  the  defence  of  an  abandonment  by  plaintiff  was  well 
pleaded  by  defendant,  the  evidence  signally  fails  to  establish 
the  defense.  There  is  not  a  particle  of  evidence  that  plaintiff 
or  her  grantors,  ever  intended  to  abandon  these  rights,  nor  aire 
there  any  acts  of  non-user  by  her  which  amount  to  anything  in 
the  light  of  the  evidence. 

4.  But  it  is  said  that  plaintiff  is  not  in  a  position  to  urge  any 
objection  against  the  secret  equity  pleaded  by  the  defendant,  for 
in  the  conveyance  to  her  made  by  her  husband  the  water  rights 
and  interests  in  the  ditches  through  which  they  were  enjoyed 
were  not  conveyed;  nor  was  there  any  specific  description  of 
these  water  rights  in  the  deed  from  Haythorn  to  Sherman  J. 
King.  The  evidence  is  clear  to  the  point  that  Haythom,  in 
conveying  these  lands  to  Sherman  J.  King,  intended  to  transfer 
with  them  as  an  appurtenance,  the  water  rights  in  question,  and 
the  same  is  true  of  the  intentions  of  Sherman  J.  King  when  he 
conveyed  the  same  premises  to  his  wife.  A  water  right  which  is 
used  in  irrigating  lands  may  pass  as  a  grant  of  the  lands  them- 
selves, under  the  word  "appurtenances",  if  such  was  the  inten- 
tion of  the  grantor,  and  of  this  intention  there  is  not  the  shadow 
of  a  doubt  in  this  case ;  so  that  Mrs.  King  is  in  a  position  to  in- 
terpose the  same  objections  that  Haythom  could,  were  he  a  party 
plaintiff.    Insurance  Co.  v.  Childs,  25  Colo.  360,  and  cases  cited. 

5.  The  claim  that  under  the  missing  instrument  plaintiff's 
use  of  water  was  confined  exclusively  to  the  irrigation  of  the 
particular  tract  of  land  in  the  northwest  quarter  of  section  32, 
for  the  irrigation  of  which  the  appropriation  was  originally 
made,  and  none  other,  falls  under  our  decision  that  plaintiff,  not 
being  charged  with  knowledge  of  its  contents,  is  not  bound 
by  it. 

6.  The  same  ruling  also  disposes  of  the  contention  of  de- 
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fendant  that  he  was  injured  by  plaintiff's  construction  of  the  so- 
railed  seep  ditch  after  she  acquired  title  and  the  diverting  of 
water  from  this  draw  there  through  to  be  used  by  other  parties 
than  the  plaintiff  for  irrigating  their  lands.  As  a  matter  of 
fact,  this  ditch  was  constructed  because  plaintiff  was  unable 
longer  profitably  to  irrigate  her  lands  situate  in  the  northwest 
quarter  of  section  32,  and  lying  under  the  Daisy  ditch,  because 
they  had  become  badly  seeped.  And  the  Daisy  ditch  was 
abandoned  as  a  carrier  of  this  particular  water,  and  the  seep 
ditch  used  instead,  and  the  water  carried  thereby  was  exchanged 
by  plaintiff  with  owners  of  other  lands  lying  under  the  seep 
iitch  for  water  to  which  thev  were  entitled  from  the  Larimer 
and  Weld  Canal,  and  which  they  gave  in  exchange  to  the  plain- 
tiff for  the  irrigation  of  certain  of  her  lands  in  section  32  which 
could  not  be  irrigated  either  from  the  Daisy  or  seep  ditch. 
This  resulted  in  no  injury  to  defendant,  for  in  the  exchange  no 
more  water  was  utilized  from  the  Ackroyd  draw  than  was  there- 
tofore beneficially  applied,  and  defendant's  rights  as  a  junior 
were  not  otherwise  injuriously  affected. 

Like  disposition  is  made  of  the  further,  indeed  part  of  the 
same,  contention  of  defendant  that,  by  reason  of  the  non-neces- 
sity of  water  to  irrigate  the  seeped  land  of  plaintiff,  which 
jondition  arose  after  the  sale  by  Ackroyd  of  these  water  rights, 
the  quantity  necessary  for  the  proper  irrigation  of  plaintiff's 
land  in  section  32  was  lessened,  and  that  by  reason  thereof, 
and  the  subsequent  use  and  appropriation  of  them  by  the  de- 
fendant, now  constitutes  him  a  prior  appropriator. 

Plaintiff  had  the  right  to  change  the  place  of  the  use  from 
her  "seeped"  lands  to  other  lands  owned  by  her  or  other  parties, 
provided  in  making  the  change  the  rights  of  junior  appropriators 
were  not  injuriously  affected;  and,  as  already  said,  since  there- 
after no  greater  quantity  was  used  than  theretofore,  and  no 
other  right  of  the  defendant  was  injuriously  affected,  the  latte 
may  not  complain. 
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With  the  missing  instnunent  out  of  the  case,  which;  as  to 
plaintiff,  is  as  if  it  was  never  executed,  it  is  clear  that  whatever 
rights  defendant  has  in  water  that  collects  in  the  Ackroyd  draw 
above  the  head  of  the  Daisy  or  seep  ditch,  they  are  junior  and 
subordinate  to  the  rights  of  plaintiff,  and  there  is  no  showing 
that  his  rights  as  a  junior  appropriator  have  been  infringed  bj 
the  plaintiff  in  the  slightest  degree.  This  determination  also 
disposes  of  the  finding  of  the  trial  court  that  the  construction 
of  the  seep  ditch  was  a  private  nuisance  which  defendant  was 
entitled  to  have  abated. 

The  decree  of  the  lower  court  is  reversed  and  the  cause  le 
manded  with  instructions  to  that  tribunal  to  set  it  aside  and 
to  render  a  decree  as  of  the  date  of  the  former  one  constituting 
plaintiff  the  prior  appropriator  of  the  waters  in  the  Ackroyd 
draw,  in  accordance  with  the  prayer  of  her  complaint,  and  re- 
straining defendant  from  interfering  with  the  prior  use  of  such 
waters  to  the  extent  of  the  amount  necessary  to  irrigate  her 
lands. 


[No.  4161.] 

Cbambb  y.  Abbistbonq. 

1.  Taxbs  aud  Taxatiom — Sala  of  Rbai/tt  for  Dblinqubnt  Pbbsohai 

Tax. 

Real  estate  of  one  who  defaults  in  the  payment  of  taxes  thereoL 
and  on  his  personalty  may  be  sold  for  delinquent  taxes  on  both. 

2.  Taxbb  and  Taxation — EiXCKsaivs  Tax— Void  Sals. 

A  tax  sale  made  for  an  amount  in  excess  of  what  is  legally  dae 
for  taxes  interest  and  penalties  is  void. 

3.  Same. 

Where  town  lots  were  separately  listed  and  valued  and  the  im 
provements  on  each  were  separately  valued  but  in  extending  the  tax 
on  the  roll  only  the  total  valuation  was  entered  and  in  apportioning 
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the  tax  part  of  the  value  of  the  improvements  on  one  lot  Tvas  added 
to  the  other  and  the  latter  was  sold  for  the  taxes  as  estimated  on 
this  excess  valuation,  the  sale  was  void. 

4.    Same— Granteb  Aoree^no  to  Pay  Taxes — EsTOPPrL 

A  grantee  who  agrees  to  pay  all  taxes  due  upon  the  property 
oonveyed  agrees  only  to  pay  all  taxes  lawfully  due  and  is  not 
estopped  to  object  to  a  sale  for  excessive  taxes. 

Appeal  from  the  District  Court  of  Rio  Orande  County. 
Mr.  C.  M.  CORLETT  for  appellant. 
Mr.  Jas  p.  Veerkamp  for  appellee. 
Chief  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Adaline  R.  Armstrong  to  quiet  her 
citle  to  lot  11  in  block  11  in  the  town  of  Monte  Vista.  She 
elaims  to  be  the  owner  in  fee  and  defendant's  title  is  baaed  on  a 
tax  deed.  Unless  the  tax  deed  is  valid,  it  is  conceded  that  plain- 
tiff should  prevail.  Plaintiff's  grantor  William  B.  Moss  was 
the  owner  of  the  lot  in  1894.  At  that  time  Mr.  Moss  was  in 
partnership  with  Thomas  J.  Armstrong.  Moss  individually 
owned  lot  11,  and  he  and  his  copartner  jointly  ovmed  lots  9  and 
10  in  the  same  block,  and  also  certain  personal  property.  A 
schedule  of  property  purporting  to  be  that  of  Armstrong  and 
Moss  was  filed  with  the  county  assessor  and  verified  by  this 
plaintiff  as  agent.  Therein  lots  9  and  10  and  their  improve- 
ments were  separately  listed  and  valued.  Lot  11  was  valued  by 
itself,  and  its  improvements  were  listed  and  valued  as  a  separate 
item,  and  the  same  was  true  of  the  personal  property.  When  the 
taxes  were  extended  on  the  tax  roll  only  the  total  valuation  of 
all  the  property  was  entered, — ^not  the  value  of  each  item, — and 
the  tax  against  the  same  was  entered  as  a  lump  sum,  no  separate 
tax  against  the  different  items  of  property  appearing  thereon. 
Vol.  28-26 
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After  the  taxes  became  due,  a  representative  of  the  Monte 
Vista  Town  and  Land  Company,  in  whose  name  the  legal  title  of 

lots  9  and  10  then  was,  demanded  of  the  county  treasurer  that 

the  amount  of  tax  against  these  two  lots  be  estimated,  which  the 

treasurer  thereupon  proceeded  to  do,  and  the  same^  as  calculated 

by  him,  was  paid,  and  receipt  therefor  given.     The  taxes  on  lot 

11  and  the  personalty  were  not  paid  and  the  treasurer  proceeded 

to  sell  this  lot  for  the  non-payment  of  the  lump  sum  against 

all  the  property,  less  the  amount  paid  on  lots  9  and  10.     The 

defendant  Otis  A.  Cramer  was  the  bidder  at  the  tax  sale  and 

afterwards  received  a  tax  deed.     The  court  below  adjudged  the 

deed  invalid,  and  after  calculating  the  amount  of  tax  that  was 

due  against  lot  11,  and  ordering  the  plaintiff  to  pay  the  same 

into  court,  which  she  did,  a  decree  was  entered  in  her  favor 

quieting  title  in  the  premises. 

Unquestionably,  irregularities  occurred  in  connection  with  the 
method  of  assessing  the  property,  of  which,  defendant  says,  ad- 
vantage cannot  be  taken  by  plaintiff  for  her  conduct  occasioned 
their  commission.  We  need  not  enter  upon  a  discussion  of 
the  errors  thereon  based  for  the  sale  is  void  for  other  reasons. 

There  was  a  finding  by  the  court  that  the  tax  on  lot  11,  foi 
the  non-payment  of  which  it  was  sold,  was  upon  a  valuation 
which  included  not  only  the  value  of  the  lot  itself  and  the  im- 
provements thereon,  but  $25  of  the  valuation  of  the  improve- 
ments on  lots  9  and  10.  The  sale  was  also  made  for  the  del- 
inquent tax  on  the  personal  property.  Real  estate  of  one  who 
defaults  in  the  payment  of  the  taxes  thereon  and  on  his  per- 
sonalty may,  under  our  statute,  be  sold  for  delinquent  taxes 
on  both.  Larimer  County  v.  Bank,  11  Colo.  564.  True,  this 
personalty  was  owned  by  Moss  and  Armstrong  jointly  and  lot 
11  by  Moss  alone  from  which  plaintiff  argues  that,  since  there 
was  a  separate  ownership  of  the  two  kinds  of  property,  the  sale 
of  the  one  to  pay  taxes  on  the  other  is  unwarranted.  We  might 
for  our  present  purposes  safely  concede  that  plaintiff  is  estopped 
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to  object  to  the  sale  of  lot  11  for  the  personalty  tax^  but  that  is 
not  important  here  for  the  tax  on  this  lot  was  clearly  illegal 
for  it  was  made  to  bear  a  greater  burden  thafl  the  law  im- 
posed in  that  a  portion  of  the  valuation  of  the  improvements 
on  9  and  10  were  added  to  lot  11  and  the  tax  computed  on  this 
excessive  sum.  That  the  tax  is  invalid  where  there  is  an  exces- 
sive sale, — that  is,  for  an  amount  exceeding  the  aggregate  of 
the  taxes,  interest,  penalties  and  charges  for  which  the  land  is 
legally  liable, — is  beyond  question.  Black  on  Tax  Titles  (2d  ed.) 
section  232  and  cases  cited;  Cooley  on  Taxation  (2d  ed.)  496 
et  seq. ;  Carlisle  v.  Cassady,  et  al.,  46  S.  W.  Rep.  490 ;  Turner  v, 
Boyce,  33  N.  Y.  Supp.  433. 

It  is  said  that  plaintiff  should  not  be  heard  to  complain  for, 
as  the  grantee  of  him  who  owned  the  property  at  the  time  the 
tax  was  levied,  she  agreed  to  pay  all  taxes  that  were  due  upon  it. 
This,  however,  means  all  taxes  that  were  lawfully  due,  and  not 
excessive  taxes.    The  decree  is  right  and  is  affirmed. 

Affirmed. 


[No.  4112.] 

Gibson  v.  Cank. 

L    Watbb  Rigbt&— Emimxnt  Dom aih — Right    of  Way  fob  Ditch— 

COWSTITCTIOKAL  LaW. 

That  part  of  tfaie  statute  relating  to  proceedings  to  condemn 
lands  for  right  of  way  for  irrigating  ditches  and  reservoirs,  which 
permits  the  question  of  necesBity  for  taking  the  lands  sought  to  be 
condemned  to  be  enquired  into,  Is  not  unconstitutional. 

2.    Sams. 

In  determining  the  question  of  necessity  for  taking  lands  sought 
to  be  condemned  for  right  of  way  for  irrigating  ditches  and  reser- 
voirs, the  question  as  to  whether  or  not  the  enterprise  is  practicable 
or  can  be  made  a  financial  success,  or  what  petitioner  may  be  able  to 
accomplish  in  the  way  of  cbtR'nicg  water  which  can  be  utilized 
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through  his  proposed  ditch  or  reservoir  system,  cannot  be  enquired 
into. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.L.  E.  Kenworthy  and  Mr.  J.  M.  Washburn  for  appellant. 

Mr.  George  W.  Miller,  Mr.  Daniel  W.  Sayer  and  Mr.  C. 
D.  Hayt  for  appellee. 

Mr.  Justice  Gabbert  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  appellant  for  the  purpose  oi 
condemning  a  right  of  way  for  a  ditch  and  land  for  reservoir 
sites  across  and  on  the  lands  of  appellee,  the  waters  thus  con- 
ducted and  conserved  to  be  used  for  irrigation.     A  commissioD 
was  appointed  to  ascertain  the  necessity  for  taking  the  lands 
sought  to  be  condemned.     On  the  issue  of  necessity,  the  cause 
was  submitted  to  the  commission  upon  the  theory  that  in  deter- 
mining this  question  it  was  proper  to  consider  the  practicability 
and  feasibility  of  obtaining  water  from  sources  from  which  it 
was  intended  to  supply  the  ditch  and  reservoirs  in  sufficient 
quantity  to  be  of  any  practical  value  or  benefit  for  the  purposes 
of  irrigation.     Evidence  was  introduced  on  behalf  of  appellee, 
tending  to  establish  this  issue  in  his  favor.     The  commission 
found  "that  there  is  no  necessity  for  the  taking  of  said  lands, 
it  not  being  feasible  or  practicable  to  obtain  water  subject  to 
lawful  appropriation  to  irrigate  the  lands  held  by  plaintiff  ♦  ♦  ♦ 
through  the  irrigating  ditch  described  in  plaintifiPs  petition." 
On  this  return  a  judgment  was  entered,  dismissing  the  proceed- 
ings. 

In  the  printed  briefs  of  appellant  numerous  questions  are  ar- 
gued, which  we  do  not  deem  it  necessary  to  pass  upon,  save  the 
one  which  challenges  the  constitutionality  of  the  law  permitting 
the  question  of  necessity  for  the  taking  of  lands  sought  to  be  con- 
demned to  be  inquired  into.     The  constitution  vests  certain  par- 
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ties  with  the  authority  to  exercise  the  right  of  eminent  domain. 
It  does  not  state  that  this  power  can  be  exercised  without  re- 
serve. The  constitution  is  but  a  limitation  upon  the  legislative 
power,  and  any  act  which  is  not  thereby  prohibited  is  valid.  So 
that,  although  the  constitution  recognizes  the  right  of  eminent 
domain,  it  is  proper  for  the  legislature  to  impose  just  limitations 
which  do  not  prevent  the  exercise  of  the  right.  Parties  having 
the  constitutional  authority  may  condemn  lands,  but  it  is  cer- 
tainly proper  to  limit  this  right  to  the  extent  of  their  needs. 

On  oral  argument  it  was  suggested  by  counsel  for  appellant 
that  in  determining  the  question  of  necessity  the  feasibility  and 
practicability  of  the  enterprise  inaugurated  by  appellant  were 
not  relevant.  This  is  the  material  proposition  in  the  case. 
The  constitution  and  statutes  have  vested  appellant  with  the 
authority  to  exercise  the  power  of  eminent  domain  for  the 
purposes  for  which  he  seeks  to  condemn  the  land  in  question. 
Except  as  thus  restricted  his  discretion  cannot  be  controlled 
by  the  courts.  Warner  v.  Town  of  Gunnison,  2  Colo.  App.,  430 ; 
2  Lewis^  Eminent  Domain,  (2d  ed.)  section  393.  The  question 
of  necessity  in  condemnation  proceedings  presents  itself  in 
rarious  aspects.  What  is  proper  to  consider  in  determining  this 
question  will  vary  according  to  the  circumstances  of  each  partic- 
ular case.  There  is  certainly  nothing  in  the  constitution  or  the 
statutes  on  the  subject  of  eminent  domain  from  which  it  can 
be  inferred  that  in  investigating  the  question  of  necessity  the 
courts  can  consider  whether  the  petitioner  is  seeking  to  launch 
an  enterprise  which  will  be  a  financial  success  or  not.  Courts 
cannot  say  that  a  party  shall  not  carry  out  an  enterprise  because 
it  cannot  succeed.  Such  matters  must  be  left  entirely  to  the 
discretion  and  judgment  of  the  promoters.  It  is  solely  the 
province  of  petitioner  to  determine  the  feasibility  of  construct- 
ing the  proposed  ditch  and  reservoirs.  Therefore,  whether  the 
enterprise  is  practicable  or  can  be  made  a  success  financially 
floes  not  enter  into  the  question  of  necessity,  nor  is  it  pertinent 
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to  inquire  what  peti,tioner  may  be  able  to  accomplish  in  the  way 
of  obtaining  water  which  can  be  utilized  through  his  propoaed 
dilch  and  reservoir  system.  Lewis'  Eminent  Domain^  section 
11,  Edgewood  R.  Co.'s  Appeal,  79  Pa.,  257. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  Remanded. 


Haixbs  y.  Chbistib  et  al. 

1.  Estates  of  Dboedbnts — WiLxa — Advakoembkts. 

Where  a  decedent  during  her  lifetime  advanced  to  some  of  her 
heirs  sums  of  money  for  which  they  executed  their  notes  and  on 
which  they  paid  Interest  and  in  her  will  these  sums  W€re  not  men- 
tioned, in  distributing  the  estate  amongst  the  heirs  under  the  will 
these  sums  so  advanced  are  to  be  accounted  for  as  debts  to  the 
estate  and  not  as  gifts. 

2.  Same. 

Where  a  son  of  decedent  had  received  money  from  her  during 
her  lifetime  for  which  he  had  given  his  note  and  in  her  wiil  ap- 
peared this  clause  "As  long  as  my  son  lives  and  his  heirs  whatever 
received  from  my  estate  is  his/'  and  a  codicil  to  the  will  specially 
mentioned  the  note  directing  that  if  presented  he  should  appropri- 
ate so  much  thereof  as  would  compensate  him  for  his  services  in 
the  settlement  of  the  estate  and  if  more  than  enough  to  pay  him  the 
balance  to  be  paid  to  another  heir  named,  the  clause  referring  to 
whatever  was  received  by  him  had  reference  to  what  he  received 
from  the  estate  under  the  will  and  not  to  money  received  as  m  loan 
during  the  life  of  decedent. 

3.  Estates  of   Dbcbdents— Principal   and  Agknt— Liabiutt   of 

Agent  to  Estate  for  Monet  Loakbd  for  Dboedknt. 

Where  during  the  life  of  decedent  her  son  had  the  manage- 
ment of  her  money  with  authority  to  loan  the  same,  he  was  not 
liable  to  the  estate  for  money  loaned  during  her  life  to  persons 
who  became  insolvent,  unless  it  he  shown  that  he  was  guilty  of 
negligence  in  making  such  loans. 
i.    Estates  of  Dbcedbnts— Evidence— Book  Accounts. 

Where  during  the  life  of  decedent  her  son  had  the  manage- 
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ment  and  handling  of  her  money,  in  an  action  for  an  accounting  and 
settlement  of  the  estate  the  account  books  of  the  son  are  not  ad- 
missible in  evidence  without  the  proper  preliminary  proof  that  the 
books  were  made  and  kept  in  the  usual  course  of  trade  and  business. 

5.  Same. 

The  inhibition  imposed  by  section  4816  Mills  Ann.  Stats,  which 
provides  that  no  party  to  an  action  or  person  directly  interested 
in  the  event  thereof,  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf  when  the  adverse  party  sues  or  defends 
as  heir  or  legatee  of  a  deceased  person,  does  not  extend  to  books  of 
accounts  between  a  party  to  a  proceeding  and  a  deceased  person. 

6.  ESsTATBs  OF  Dbcsdents— Promissory   Notes— iNDOBSBMBins   op 

Credit— EviD  rncb. 
Where  during  the  life  of  decedent  her  son  had  the  handling 
and  management  of  her  money  and  kept  in  his  own  possession  a 
note  given  to  her  for  money  loaned  to  him  by  her,  after  her  death, 
in  an  action  for  an  accounting  and  settlement  of  the  estate,  indorse- 
ments of  credits  made  on  the  back  of  the  note  in  his  own  handwrit- 
ing were  not  admissible  as  evidence  of  payments  made  on  the  note. 

7.  Estates  of  Dbcedbrts — Wills — Spbgial  Bequests — Livb  Estate 

— Settlement  of  Estate. 
Where  a  decedent  in  her  will  specially  bequeathed  to  her 
daughter  a  life  estate,  in  the  homestead  and  then  directea 
the  distribution  of  her  estate  amongst  the  heirs,  in  a  settle- 
ment and  distribution  amongst  the  legatees  the  value  of  the  life 
estate  so  bequeathed  cannot  be  taken  into  account  and  charged  to 
the  legatee,  but  where  other  heirs  and  legatees  conveyed  to  her 
their  interests  in  the  homestead  the  value  of  the  interests  thus  con- 
veyed should  be  taken  into  account  and  charged  to  her  as  part  of 
her  legacy  under  the  will,  unless  a  state  of  facts  be  disclosed  that 
shows  that  she  was  not  to  account  for  such  interests. 

Error  to  the  District  Court  of  Arapahoe  County, 

Mr.  James  H.  Brown,  Mr.  Caesar  A.  Roberts  and  Mr.  A.  W. 
Gillette  for  plaintiff  in  error. 

Mr.  John  D.  Fleming,  Mr.  Ralph  Talbot  and  Mr.  Amos 
s^TRCK  for  defendants  in  error. 

Mr.  Justice  Oabbert  delivered  the  opinion  of  the  court 

The  parties  to  this  proceeding  are  the  heirs  at  law  and  dev- 
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isees  of  Diadamia  Haines,  deceased.  While  the  subject  matter 
of  controversy  is  her  estate,  the  real  purpose  of  the  action  is 
the  settlement  of  accounts  between  the  parties  growing  out  of 
moneys  received  by  them  from  her.  Several  years  prior  to  her 
death  she  received  a  large  sum  of  money  from  the  sale  of  real 
estate  on  Court  Place,  in  the  city  of  Denver,  which  was  placed  in 
the  hands  of  plaintiff.  During  her  lifetime  he  managed  her  affairs 
and  invested  and  disbursed  this  money.  It  represented  prac- 
tically all  of  her  property.  Out  of  this  money  she  gave  each  of 
her  children,   Mrs.    Christie    (one   of   the   defendants),   Mrs. 

Caroline  A.  Schroter  (since  deceased),  and  plaintiff,  the  sum 
of  four  thousand  dollars,  and  invested  ten  thousand  dollars  in  a 

residence,  known  as  1435  South  Fourteenth  Street,  which 
she  occupied  as  a  homestead.  For  the  greater  part  of  the 
period  from  that  time  down  to  the  date  of  her  death, 
Mrs.  Christie  and  her  sons,  Sidney  and  Daniel,  made 
their  home  with  her.  Not  long  after  the  purchase  of  this 
house,  Mrs.  Schroter  and  her  husband  died.  Thereafter  the 
Schroter  children,  except  Harriet  W.  Bacon,  made  their  home 
with  their  grandmother  until  1892,  when  Annie  D.  Patterson, 
nee  Schroter,  married.  From  thenceforth  the  Schroter 
brothers  continued  to  live  with  their  grandmother  more  or  less 
of  the  time.  None  of  these  parties  were  ever  required  to  pay 
for  the  home  thus  furnished,  or  contribute  anythingto  its  support 
Plaintiff  maintained  his  own  home.  At  the  time  of  the  death  of 
the  husband  of  Caroline  A.  Schroter,  deceased,  he  was  engaged 
in  business  with  plaintiff.  This  business  was  thereafter  con- 
tinued by  Sidney  H.  and  Frank  C.  Schroter,  who  took  the  place 
of  their  father,  under  the  old  firm  name  of  Schroter  &  Haines. 
For  the  support  of  the  household  maintained  by  Mrs.  Haines, 
plaintiff  paid  out  funds  from  time  to  time.  During  the  lifetime 
of  Mrs.  Haines,  the  defendants,  except  Harriet  W.  Bacon  and 
Annie  D.  Patterson,  had  received  money  from  her  through  plain- 
tiff.    He  had  also  received,  or  made  use  of,  a  part  of  the  money 
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coming  into  his  hands  belonging  to  deoeased.  The  firm  of 
Schroter  &  Haines  also  had  the  use  of  part  of  it.  Mrs.  Haines 
left  a  will,  of  which  the  following  is  a  copy : 

"This  will  is  written  by  Mrs.  Diadamia  Haines  in  her  own 
handwriting  September  20th,  1889  in  a  perfectly  sound  mind, 
unsolicited  by  any  one  but  feeling  my  end  drawing  nigh,  in  jus- 
tice to  myself  and  all  others  concerned  in  the  little  estate  I  have 
I  write  my  wishes,  to  be  carried  out  in  every  letter  of  the  word. 

The  house  I  live  in  South  Fourteenth  1435  I  bequeath  to  my 
daughter  Mrs.  Annie  M.  Christie  during  her  lifetime,  but  should 
she  marry  it  must  be  sold  and  equally  divided  amongst  the  heirs 
of  Sidney  P.  Haines  my  son,  Anna  M.  Christie  my  daughter,  and 
the  children  of  my  daughter  Caroline  A.  Schroter,  now  dead. 
The  furniture  in  the  house  principally  belongs  to  Mrs.  Christie, 
she  having  bought  it  with  her  own  money.  What  little  I  own  in 
the  house  of  furniture  in  case  of  her  death  will  revert  back  to  the 
heirs.  Her  own  furniture  will  be  exclusively  given  to  her  two 
sons  Sidney  J.  Christie  and  Daniel  H.  Christie. 

My  real  estate  whatever  T  leave  is  to  be  equally  divided  amongst 
the  three  surviving  heirs,  Sidney  P.  Haines,  Annie  M.  Christie, 
Caroline  A.  Schroter  children,  let  the  amount  be  more  or  less. 
The  solid  silver  I  have  long  since  given  to  Mrs.  Christie.  I  have 
given  Mrs.  Schroter  the  same  as  given  her  Mrs.  Christie  was  not 
gvien  her  for  particular  reasons.  The  house  I  leave  Annie  M.. 
Christie  must  always  be  considered  a  home  for  Annie  Schroter 
as  long  as  she  remains  single,  or  if  this  home  that  Annie  M. 
Christie  occupies  should  be  sold  and  she  purchase  another,  the 
same  request  must  be  carried  out,  that  is  if  Annie  Schroter  sees 
fit  to  accept.  As  long  as  my  son  Sidney  lives  and  his  heirs  what- 
pver  received  from  my  estate  is  his,  but  if  he  dies  and  leaves  no 
heirs,  his  widow  shall  enjoy  the  portion  of  that  given  from, my 
pstate  as  long  as  she  lives,  but  at  her  death  it  must  revert  back 
if  living  to  the  other  heirs  of  my  two  children  Caroline  A.  Schro- 
ter and  Annie  M.  Christie. 
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The  large  old  chair  the  family  relic  is  to  go  to  Sidney  Haines, 
my  son,  to  sit  in  until  his  death,  then  to  come  back  to  the  fam- 
ily as  a  sacred  relic  of  past  generation?.  The  vase  on  the  front 
mantel  is  his,  also  the  birds  on  the  hall  mantel  and  Washingtons 
frame.  I  leave  the  whole  settlement  of  my  estate  in  his  hands 
Sidney  P.  Haines,  knowing  his  honesty  and  my  implicit  confi- 
dence in  his  integrity  he  will  do  everything  that  is  right. 

When  I  die  I  want  no  parade  over  my  funeral ;  if  anything  is 
said  over  my  remains  pay  him  ten  dollars ;  I  want  none  but  my 
own  family  to  follow  my  remains  to  my  last  resting  place,  no 
flowers.  My  whole  life  has  been  for  the  interest  of  my  children- 
and  grandchildren.  May  the  blessings  of  God  always  attend,  and 
that  yop^  may  live  in  love  and  harmony  is  the  prayer  of  your 
mother. 

Diadamia  Haines. 
Witnesses : 

J.  A.  Dean 

G.  W.  Wyatt— 9— 23— 89 

I  request  that  no  bonds  be  given  for  the  settlement  of  my 
estate.  A  note  of  $5000.00  of  long  standing  given  to  my  son 
Sidney  by  his  mother  if  presented  by  dissatisfaction  I  request 
him  to  appropriate  it  in  compensation,  as  much  as  will  repay  him 
for  the  settlement  of  my  estate  and  his  trouble  should  this  amount 
be  more  than  his  charges  what  is  over  give  it  to  Annie  Schroter 
as  a  legacy  from  her  grandmother,  Mrs.  Diadamia  Haines." 

This  will  was  admitted  to  probate  and  plaintiff  qualified  and 
entered  upon  the  discharge  of  his  duties  as  executor.  Prior  to 
the  probate  of  the  will,  an  arrangement  was  made  by  the  parfies 
to  this  proceeding,  whereby  Mrs.  Christie  received  from  the 
others  a  conveyance  to  the  homestead.  Thereafter  a  dispute  arose 
betveen  them  relative  to  the  managementoftheaffairsof  deceased 
by  plaintiff  during  her  lifetime,  and  the  character  of  the  transac- 
tions between  deceased  and  the  parties  to  this  proceeding  with 
respect  to  the  money  received  by  tBem  from  her.     Mrs.  Christie, 
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ftt  least,  claims  that  plaintiff  had  received  more  than  his  share, 
find  had  not  fully  accounted  for  the  funds  placed  in  his  hands. 
tVction  was  thereupon  commenced  by  plaintiff  for  an  accounting, 
(o  which  he  made  his  co-heirs  and  devisees  parties  defendant. 
He  claims  that  the  parties  came  together  and  arranged  a  family 
settlement,  whereby  it  was  mutually  agreed  that  each  should  be 
[lermitted  to  keep  the  several  sums  received  from  deceased;  that 
Annie  M.  Christie  should  have  the  homestead,  and  that  the  per- 
fonal  property  mentioned  in  the  will  should  be  dfsposed  of  as 
therein  provided ;  that  each  of  the  parties  should  be  released  and 
•ijischarged  from  any  and  all  claims  of  one  to  the  other.  In  pur- 
suance of  this  arrangement  it  is  claimed  that  the  homestead  was 
conveyed  to  Mrs.  Christie.  He  also  claims  that  the  amount  which 
he  paid  each  heir  during  the  lifetime  of  deceased,  as  also  the 
money  represented  by  his  note,  were  moneys  upon  which  each 
was  expected  to  pay  interest  during  the  lifetime  of  his  mother, 
and  at  her  death  were  to  be  treated  as  gifts  or  advancements  on 
their  respective  shares  of  the  estate,  but  not  to  be  accoimted  for ; 
lliat  by  the  will  he  was  given  the  money  represented  by  his  note. 
The  claim  of  the  defendants  who  answered  is,  in  substance,  that 
there  was  no  settlement,  and  that  the  sums  severally  advanced 
the  heirs  were  loans  to  them,  and  payable  to  the  estate  with  in- 
leresf,  and  that  under  the  will  none  of  the  money  coming  into  the 
hands  of  plaintifiE  was  disposed  of.  The  court  resolved  the  issues 
ihus  made  against  the  plaintiff,  and  found  the  total  value  of  the 
iissets  of  the  estate  in  controversy  to  be  the  sum  of  $38,211.77, 
itemized  as  follows: 

1.  Note  of  plaintiff,  and  interest, $17,059.73 

2.  Note  of  Taylor  &  Houghan,  and  interest, C02.20 

3.  Note  of  Richards,  and  interest, 148.00 

4.  Note  of  Baker,  and  interest, 740.00 

5.  Note  of  Annie  M.  Christie,  and  interest, 3,254.04 

6.  Note  George  A.  Schroter,  and  interest 1,379.64 

7.  Note  Frank  C.  Schroter,  and  interest, 3,276.96 

8.  Note  Sidney  H.  Schroter,  and  interest,  and  y^ 
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Schroter  ft  Haines  account, 3,090.86 

9.     Sidney  P.  Haines,  ^  indebtedness  of  Schroter  & 

Haines,  and  interest, 2,381.73 

10.  Sidney  P.  Haines  book  account^  and  interest. . .  3,598.69 
which,  for  convenience,  we  have  numbered  consecutively  from  I 
to  10,  inclusive. 

In  adjusting  the  accounts,  the  court  charged  plainti£F  wilh 
items  2,  3,  4,  9,  and  10,  and  also  an  item  of  $2,679.92,  note  of  T. 
B.  Dean,  and  interest,  amounting  in  all  to  the  sum  of  $10,150.54, 
.which,  with  his  note — ^item  1 — ^made  the  total  indebtedness  of 
plaintiff  $27,210.27.  His  distributive  share  of  the  estate  being 
1-3  of  the  total  assets,  was  $12,737.26,  which  left  him  indebted 
in  the  sum  of  $14,473.01.  From  the  distributive  share  of  Mrs. 
Christie  there  was  deducted  the  amount  of  her  indebtedness, 
which  left  a  net  balance  due  her  of  $9,483.32.  By  the  same 
method  of  computation,  George  A.  Schroter  was  credited  with 
ni67.81;  Sidney  H.  Schroter  charged  with  $543.41;  Frank  C. 
3chroter  charged  with  $729.51 ;  Harriet  W.  Bacon  credited  with 
$2,547.45;  Annie  D.  Patterson  credited  with  $2,547.45.  Mrs. 
Christie  was  also  decreed  to  be  the  owner  in  fee  simple  of  the 
homestead.  The  court  further  directed  that  the  parties  indebted 
should  pay  into  court  the  respective  sums  found  to  be  due  from 
{Hem,  and  that  the  sums  so  paid  bo  distributed  among  the  other 
parties  according  to  the  amounts  found  to  be  due  them  respec- 
tively. From  this  judgment  the  plaintiff  brings  the  case  here 
for  review  on  error. 

The  main  question  is,  were  the  sums  of  money  had  by  the  heirs 
gifts  or  advancements,  or  were  they  debts  to  be  accounted  for  to 
the  estate  of  decedent  by  the  respective  heirs?  The  evidence 
docs  not  tend  to  prove  that  the  several  amounts  which  the  heirs 
received  during  the  lifetime  of  Mrs.  Haines  were  to  be  treated  as 
gifts.  Subsequent  to  the  execution  of  her  will,  it  appears  from 
the  statement  of  plaintiff  that  he  received  large  sums  of  money 
belonging  to  deceased ;  so  that  her  money  had  not  all  been  dis- 
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posed  of  at  the  time  she  executed  her  will.  She  maintained  a 
home  at  her  own  expense  for  the  benefit  of  the  heirs  who  lived 
with  her.  It  was  not  her  intent  that  those  parties  should  bo 
charged  with  any  part  of  the  expense  connected  with  the  main- 
tenance of  this  home.  For  the  purpose  of  further  assisting  them, 
she  appears  to  have  let  each  of  the  parties,  except  Hrs.  Patterson 
and  Mrs.  Bacon,  have  money.  There  is  no  evidence  to  the  effect 
that  those  receiving  money  should  not  at  some  time,  and  in  some 
appropriate  way,  account  therefor.  The  moneys  thus  received 
were  evidenced  as  loans  usually  are,  and  some  interest  appears  to 
have  been  paid  thereon. 

The  evidence  fully  supports  the  finding  of  the  trial  court,  that 
no  family  settlement  was  effected,  as  claimed  by  plaintiff,  on 
account  of  the  conveyance  to  Mrs.  Christie.  In  fact,  there  is  no 
testimony  tending  to  prove  that  there  was,  and  even  if  the  trial 
court  erred,  as  claimed  by  plaintiff,  in  admitting  immaterial 
testimony  to  prove  that  there  was  no  such  settlement,  it  was  not 
prejudicial  to  the  rights  of  plaintiff. 

Plaintiff's  claim  that  the  money  represented  by  his  own  note, 
was  given  him  by  the  terms  of  the  will,  is  not  tenable.  There  is 
no  attempt  on  the  part  of  the  testatrix  to  make  a  disposition  of 
her  property  of  the  character  represented  by  the  transactions 
growing  out  of  the  management  of  her  affairs  by  plaintiff.  Ex- 
cept the  note  mentioned  in  the  codicil,  the  personal  property 
referred  to  in  the  will  consists  of  furniture,  silverware,  and 
some  family  relies.  The  other  items  referred  to'  realty  alone. 
The  clause  in  the  will  which  recites  that  "As  long  as  my  son 
Sidney  lives  and  his  heirs  whatever  received  from  my  estate  is 
his,"  does  not  refer  to  any  property  which  he  may  have  thereto- 
fore received  at  her  hands,  but  to  that  which  he  might  receive 
from  her  estate.  If  such  had  not  been  the  intent  of  the  testatrix, 
she  would  not  have  deemed  it  necessary  to  add  the  codicil. 
Consequently,  there  is  nothing  in  the  will  upon  which  plaintiff 
can  base  the  claim  that  the  money  which  he  had  received  from 
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his  mother  was  to  be  treated  as  a  beqi^t.  The  trial  court,  there- 
fore, correctly  resolved  the  issues  in  favor  of  the  defendants,  and 
proceeded  upon  the  correct  theory  in  requiring  each  of  the 
parties  to  account  for  the  money  received  from  deceased  subee- 
quent  to  the  original  gift  of  four  thousand  dollars  each;  and 
the  only  remaining  questions  are,  did  the  court  commit  pre- 
judicial error  in  rejecting  material  evidence  which,  if  considered, 
might  have  resulted  in  a  different  judgment  from  that  rendered, 
and  whether  there  should  have  been  taken  into  account  the  prop^ 
erty  conveyed  to  Mrs.  Christie  ? 

Plaintiff  offered  in  evidence  the  notes  of  Taylor  &  Houghan 
and  W.  H.  Baker.  It  is  conceded  that  these  notes  represent 
funds  belonging  to  the  deceased,  which  plaintiff  loaned.  There 
is  no  evidence  that  he  did  not  have  authority  to  make  these 
loans.  Counsel  for  defendants  in  error,  in  their  brief,  say: 
"Nobody  ever  disputed  that  the  plaintiff  was  the  trustee  and 
agent  of  his  mother  to  handle  these  funds,  but  the  question  is 
not  whether  he  was  her  trustee  and  handled  the  funds,  but  how 
he  handled  them ;  that  is  the  contention.'*  The  notes  in  question 
have  never  been  collected,  because,  it  is  claimed  on  the  part  of 
plaintiff  that  the  makers  are  now  insolvent.  Having  the  author- 
ity originally  to  make  these  loans,  he  should  not  have  been 
charged  with  the  amount  of  the  notes  and  interests,  unless  it 
appeared  that  he  had  been  guilty  of  negligence  with  respect  to 
such  loans.  There  is  no  evidence  to  this  effect ;  and  in  the  state 
of  the  record  as  presented  to  us,  he  was  improperly  charged  with 
the  amount  of  these  notes.  The  notes  of  Bichards  and  Dean 
were  also  charged  to  plaintiff.  His  claim  is  that  they  have  been 
collected  and  the  money  thus  received  turned  over  to  his  mother* 
For  the  purpose  of  showing  these  facts,  he  offered  in  evidence 
the  books  of  Schroter  &  Haines,  which  he  claims  exhibited  the 
account  with  his  mother,  including  these  items.  The  books  werft 
refused. 

On  behalf  of  defendants  it  is  urged  that  the  books  were  prop> 
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erly  refused  for  two  reasons :     ( 1 )  That  the  preliminary  proofs 
required  by  section  4817  Mills  Ann.  Stats.,  were  not  made ;  and 
(2)  That  such  books  were  not  admissible,  because  of  the  provi- 
sions of  section  4816  Mills  Ann.  Stats.,  which  provides  that  no 
party  to  a  piroceeding  directly  interested  in  the  event  thereof 
shall  be  allowed  to  testify  therein  of  his  own  motion,  or  in  his 
own  behalf,  when  any  adverse  party  defends  as  the  heir  of  a 
deceased  person.     The  first  point  is  well  taken.     Before  such 
books  were  admissible,  it  was  necessary  for  plaintiff  to  offer 
testimony  tending  to  prove  that  they  were  made  and  kept  in  the 
usual  course  of  trade  and  business,  and  by  the  party  keeping 
them  in  pursuance  of  his  duty  or  cmplo}Tnent — Farrington  v. 
Tucker,  6  Colo.  557.    The  fact  that  plaintiff  was  an  interested 
party,  and  that  the  adverse  parties  were  defending  as  the  heirs 
of  Diadamia  Haines,  deceased,  would  not  render  such  books  in- 
competent if  the  proper  preliminary  proofs  were  made.     Such 
books  were  admissible  at  common  law  for  the  reason  that  when  it 
appeared  that  they  were  made  up,  or  contained  entries  made  as 
a  part  of  the  ordinary  and  regular  course  of  business,  the  ordi- 
nary motives  for  untruth  would  be  removed,  and  that  they  there- 
fore contained  a  true  statement  of  the  matters,  to  which  such 
entries  refer,  1  Greenleaf  on  Evidence,   16th  ed.,  sec.   120a, 
et  seq.    The  inhibitions  imposed  by  section  4816  supra  do  not  ez« 
tend  to  books  of  account  between  a  party  to  a  proceeding  and  a 
deceased  person. — Orcott  v.  Hanson,  70  Iowa  604.    We  do  not 
hold,  however,  that  plaintiff  is  competent  to  testify  to  the  facts 
necesssary  to  constitute  the  preliminary  proofs  required  to  render 
the  books  of  account  admissible.     We  do  not  pass  upon  this 
proposition. 

The  note  of  plaintiff  had  always  remained  in  his  hands.  He 
claims  to  have  paid  interest  on  this  note  to  the  amount  of  $2270, 
which  was  evidenced  by  endorsements  thereon  in  his  own  hand- 
writing. This  credit  was  not  allowed.  It  is  claimed  that  these 
endorsements  should  have  been  received  as  evidence  for  the 
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pur}}08c  of  establishing  his  claim  that  he  had  paid  this  interest. 
In  the  circumstances  of  this  case,  we  do  not  think  such  endorese- 
ments  were  competent  to  prove  the  payment  of  interest.  They 
were  in  his  own  handwriting;  the  note  had  always  remained  in 
his  possession,  and  we  know  of  no  rule  of  law  which  would  make 
such  endorsements  competent. 

The  devise  to  Mrs.  Christie  was  a  conditional  life  estate  in  the 
homestead.  This  was  a  special  bequest.  It  cannot  be  taken  into 
account  in  adjusting  matters  between  the  parties.  Whatever  the 
value  of  the  interest  in  this  property  may  be  which  she  received 
through  the  conveyance  from  the  other  heirs  and  devisees  must 
be  considered,  however,  unless  a  state  of  facts  should  be  disclosed 
which  will  relieve  her  from  accounting  for  this  interest.  As  to 
whether  or  not  she  is  now  bound  to  so  account,  upon  the  record 
before  us  we  express  no  opinion. 

For  the  errors  mentioned,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial.  We  have  not  noticed  all  the 
assignments  of  error  argued,  but  only  such  as  indicate  what  mat- 
ters should  be  taken  into  consideration  upon  a  re-trial,  and  the 
character  of  testimony  admissible.  Each  party  should  be  charged 
with  the  amount  received  during  the  lifetime  of  Mrs.  Haines,  with 
interest  thereon  (except  the  original  four  thousand  dollars  given 
each  heir  when  the  property  on  Court  Place  was  sold),  and 
credited  with  whatever  amounts  were  peid  thereon.  If  it  shoidd 
appear  that  Mrs.  Christie  should  account  for  the  value  of  the 
interest  in  the  homestead  which  she  received  through  the  con- 
veyances from  the  other  heirs  and  devisees,  she  should  be 
charged  with  such  value,  and  the  others  given  credit  for  their 
pro  rata  share.  Plaintiff  should  be  credited  with  all  sums  which, 
by  competent,  satisfactory  evidence,  he  establishes  has  been  dis- 
bursed in  the  discharge  of  his  trust.  Each  should  be  credited 
with  his  or  her  distributive  share  of  the  assets,  and  charged  with 
the  money  or  other  property  received,  or  money  unaccounted  for, 
as  the  case  may  be.    The  ballances  thus  ascertained  will  exhibit 
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the  account  between  the  parties.    The  judgment  is  reversed  and 

the  cause  remanded  for  a  new  trial. 

Reversed  and  Remanded. 
Mr.  Justice  Steele  not  participating. 


[No.  4128.] 

The  Lake  Fobs  Ditch  Co.  v.  Halst  et  al. 

1.  District  Courts — Rboords— I*resumption. 

Where  the  journal  kept  by  the  clerk  of  the  district  court 
shows  that  the  court  was  regularly  convened  on  the  first  day  of  a 
regular  term  thereof  in  the  proper  county  district  and  state,  all 
orders  appearing  in  the  book  after  that  date  will  be  presumed  to 
have  been  entered  in  due  course  and  by  the  proper  officials  of  the 
court  at  that  term  unless  the  contrary  appears  from  the  record. 

2.  Same. 

Where  the  district  court  at  a  regular  term  entered  an  order 
requiring  parties  to  serve  not  ice  of  an  application  and  that  the  notice 
should  be  made  returnable  at  a  certain  date  to  an  adjourned  term 
to  be  holden  at  that  date  and  on  the  date  mentioned  in  the  order 
the  records  recited  that  the  court  convened  pursuant  to  adjourn- 
ment the  same  being  a  special  term,  the  records  were  sufficient  to 
show  that  the  judge  of  the  court  adjourned  the  term  until  that  date 
although  there  was  no  order  of  adjournment  to  that  date  entered 
of  record,  and  the  term  held  was  an  adjourned  term  and  not  a 
special  t^rm. 

3.  Water  Rights — Dhorebs— Conditional — Collateral  Attack. 

A  conditional  decree  entered  in  an  adjudication  of  water  rights 
is  erroneous,  but  it  is  not  void  so  as  to  be  subject  to  collateral 
attack. 

4.  Watbs  Rights — Decrees— Failing  to  Number  Ditches. 

In  an  adjudication  of  water  rights  the  failure  of  a  decree  to 
number  the  ditches  as  required  by  statute  is  merely  an  irregularity 
and  does  not  make  the  decree  void  so  as  to  be  subject  to  collateral 
attack. 

Appeal  from  the  Disttict  Court  of  Delia  County, 

Messrs.  Bbown  &  Nourbb  for  appellant. 
Vol.  28-27 
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Mr.  Milton  B.  Wblch  for  appellees. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court 

Ward  and  Kiser  creeks  are  tributaries  of  Forked  Tongue  creek, 
in  Delta  county.  The  Lake  Fork  ditch  takes  water  from  Ward 
and  Kiser  creeks;  the  Forked  Tongue  ditch  takes  water  from 
Forked  Tongue  creek  below  the  mouths  of  Ward  and  Kisei 
creeks.  The  controversy  arises  between  the  appellees,  owners  of 
the  Forked  Tongue  ditch,  and  The  Lake  Fork  Ditch  Company 
over  the  right  to  the  water  in  these  streams.  Tn  the  suit  brought, 
the  plaintiflffi  claim  that  their  ditch  was  constructed  several  years 
prior  to  the  construction  of  the  ditch  of  The  Lake  Fork  Ditch 
Company,  and  that  by  right  their  ditch  should  have  priority  over 
the  said  Lake  Fork  ditch;  and  the  court,  upon  the  trial  decreed 
the  Forked  Tongue  ditch  a  priority  of  4.6  cubic  feet  of  water. 
The  answer  of  The  Lake  Fork  Ditch  Company  denies  the  allega- 
tions of  the  complaint,  and  further  pleads  that  on  June  17,  1889, 
in  a  certain  proceeding  commenced  in  the  district  court  of  the* 
7th  judicial  district,  sitting  within  and  for  the  county  of  Delta, 
for  the  purpose  of  settling  the  priorities  of  right  to  the  water  in 
the  various  streams  of  said  county,  in  which  proceeding  the 
plaintiffs  (appellees)  were  made  parties,  the  said  distrid 
court  rendered  its  decree  granting  to  the  defendant  (appellant) 
the  right  to  certain  water  in  the  streams,  and  that  said  right  wafc 
prior  to  that  of  the  appellees.  They  further  allege  that  in  the 
month  of  March,  1890,  the  said  plaintiffs  filed  in  said  district 
court  a  petition  for  the  modification  of  said  decree,  and  that  on 
the  30th  of  June,  1890,  the  said  court  re-adjudicated  and  deter- 
mined the  priority  of  the  ditches  and  canals  taking  their  supply 
of  water  from  Forked  Tongue  creek  and  its  tributaries;  and  that, 
in  said  re-adjudication,  the  appellant's  ditch  (tlic  Lake  Fork 
ditch)  was  given  priority  numlxr  8.  and  the  iippolloes'  ditch  was 
>s,^iven  priority  numlx»r  13;  tho  appollant's  ditch  being  given  a 
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priority  over  the  appellees'  ditch,  as  in  the  original  decree.  They 
furthermore  state  and  allege  that  ever  since  the  rendering  of  the 
decree,  the  water  of  said  ditches  and  canals  has  been  distributed 
by  the  water  commissioner  of  said  district  in  accordance  with  the 
requirements  of  said  decree;  and  that  the  said  plaintijSs  (appel- 
lees) have  been  receiving  water  from  Forked  Tongue  creek, 
through  its  said  ditch,  in  accordance  with  the  priorities  of  said 
decree,  until  the  commencement  of  this  suit,  to-wit,  January  29, 

1897. 

For  a  reply,  the  plaintiffs  (appellees  here)  alleged,  in  sub- 
stance, that  the  decree  of  the  district  court  and  the  amended 
decree  were  void,  because :  it  was  not  rendered  in  any  court ;  it  is 
indefinite  and  uncertain;  the  court  had  not  jurisdiction;  it  does 
not  purport  to  be  final ;  it  was  conditional ;  it  is  not  in  accordance 
with  the  allegations  of  defendant's  answer;  it  was  rendered  at 
a  special  term  of  the  district  court  which  was  never  appointed,  it 
awards  no  water. 

The  cpurt  rendered  judgment  in  favor  of  the  plaintiffs,  and 
held  the  decree  and  amended  decree  to  be  void,  and  awarded  to 
plaintiffs  a  priority  over  the  defendant  for  4.6  cubic  feet  of 
water. 

The  only  assignment  of  error  which  we  will  consider  is  that 
concerning  the  ruling  of  the  court  that  there  had  been  no  valid 
adjudication  of  priorities  of  right  to  the  use  of  water  in  water 
district  No.  40.  It  seems  that  the  records  of  the  district  court  of 
Delta  county  have  been  rather  inaccurately  kept,  but  there  is  suf- 
ficient, we  think,  in  the  record  itself  to  show  that  the  proceedings 
were  had  in  the  district  court  of  the  7th  judicial  district,  sitting 
within  and  for  the  county  of  Delta.  In  fact,  the  decree  itself 
recites  that  it  is  a  decree  of  such  court  in  such  county. 

The  clerk  of  the  district  court  produced  the  journal  kept  in 
his  office.  On  page  140  of  this  book  the  following  appears: 
'Tirst  day  of  the  Sixth  regular  Term  of  the  District  Court  of 
Delta  County,  Colorado;  the  same  being  called  at  10  o'clock  A. 
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M.  February  lltli,  1889.  Present,  Hon.  J.  C.  Bell,  Judge  of  ih. 
Seventh  Judicial  District  of  the  state  of  Colorado,  presiding. 
Ben  S.  Gheen,  Sheriff."  This  is  a  suflScient  record  to  show  th* 
county,  district,  and  state  in  which  the  court  is  held;  and  all 
orders  appearing  in  the  book  after  that  date  will  be  presumed  to 
have  been  made,  unless  the  contrary  appears  in  the  record,  in  du.i 
course,  by  the  proper  officials  of  the  district  court  of  the  7th  judi- 
cial district  of  Colorado,  sitting  within  and  for  the  county  oi 
Delta. 

On  March  10,  1890,  the  court,  having  under  consideration  the 
application  of  the  plaintiffs  (appellees  here)  for  a  modificatioo 
of  the  decree  of  June  17,  1889,  entered  an  order  in  which  the 
following,  among  other  things,  appears :  "And  the  court,  being 
fully  advised  in  the  premises,  doth  order  that  petitioners  shall 
give  personal  notice  in  writing  to  all  persons  interested  in  decrees 
of  priorities  that  are  sought  to  be  or  wijl  be  affected  by  any  mat- 
ters asked  to  be  considered  in  said  petition,  and  that  such  notice 
shall  be  served  at  least  ten  days  prior  to  the  last  Monday  in  June^ 
1890,  and  on  last  said  day  said  notice  shall  be  made  returnable 
to  an  adjourned  term  of  this  court  to  be  holden  on  that  date  in 
this  county.^' 

There  does  not  appear  to  be  an  entry  by  the  clerk  on  the  10th 
of  March  or  on  any  day  subsequent  thereto,  showing  an  adjourn- 
ment to  June  30,  1890.  On  June  30,  1890,  the  recital  by  the 
clerk  is  as  follows:  "District  Court  of  the  7th  Judicial  Dist. 
This  being  a  special  Term.  The  same  being  the  30th  day  of 
June  1890.  Court  convened  pursuant  to  adjournment  at  10 
o'clock  A.  M."  And  it  is  contended  that  these  recitals  show  thai 
a  special  term  of  court  was  held  on  June  30,  1890,  without  an 
order  of  the  court  appointing  such  term,  and  without  the  notice 
required  by  the  statute ;  and  that  all  decrees  and  orders  made  at 
such  time  were  illegal  and  void  because  of  the  failure  to  appoint 
the  special  term  and  give  the  notice  required  by  statute.  From 
these  recitals  we  are  forced  to  the  conclusion  that  the  judge  of 
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the  district  court,  on  the  10th  of  March,  1890,  adjourned  the 
term  untill  the  30th  of  June,  1890,  and  that  the  court  sitting  on 
the  30th  of  June,  1890,  was  an  adjoummentof  theregulartermof 
the  district  court,  and  not  a  special  term.  This  the  court  had  a 
right  to  do  under  section  1040  of  Mills'  Annotated  Statutes,  even 
though  there  were  intervening  terms  of  court  in  other  counties 
of  the  district.  We  are  therefore  of  opinion  that  the  decrees 
rendered  by  the  district  court  were  decrees  of  the  district  court 
of  Delta  county,  and  were,  as  far  as  the  entry  of  the  decrees  is 
concerned,  valid  and  binding  decrees  of  the  district  court,  and 
that  said  district  court  did,  on  the  17th  of  June,  1889,  by  its 
decree,  adjudicate  the  priorities  of  water  rights  in  water  district 
No.  40 ;  and  that,  at  the  instance  of  the  appellees,  it  did  modify 
said  decree  on  the  30th  of  June,  1890. 

The  appellees  contend  that  inasmuch  as  the  decre  is  a  condi- 
tional one,  it  is  void.  We  cannot  agree  with  the  contention.  A 
conditional  decree  such  as  was  rendered  in  this  case,  is  an  er- 
loneous  decree,  and  has  been  so  held  by  this  court  in  the  case  of 
itand  and  Canal  Company  v.  Ditch  Company,  18  Colo.  1,  and  in 
Itarimer  and  Weld  Irrigation  Company  v.  Wyatt,  23  Colo.  480; 
but  such  decrees  have  not  been  held  to  be  void  and  open  to  col- 
lateral attack. 

It  is  contended  that  the  court  did  not  follow  the  statute  in  the 
numbering  of  the  ditches  and  in  awarding  the  priorities.  Con- 
ceding this  to  bo  true,  these  are  irregularities,  merely,  in  the 
decree;  the  court  had  jurisdiction  of  the  subject-matter  and  of 
l:he  person,  and  the  decree  as  rendered  is  not  prohibited  by  the 
Btatute  and  therefore  is  not  void. 

It  is  contended  that  the  decrees  do  not  dispose  of  the  water; 
and  the  learned  judge  who  tried  this  case  excluded  the  decree  as 
evidence,  because  "there  are  so  many  irregularities;"  and  be- 
tiause,  as  he  stated,  no  water  had  been  specifically  dcreed.  We 
<fannot  understand  the  objection  thus  made  to  the  decree.  As  we 
imdorstand  the  decree  of  1889,  it  did  distribute  the  water  among 
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the  various  ditches  of  district  No.  40,  and  it  did  fix  and  deter- 
mine the  priority  of  the  ditches.  The  amended  decree,  or  the 
decree  of  June  30th,  1890,  provided:  "It  is  ordered  adjudged 
and  decreed  that  the  decrees  heretofore  entered  in  the  said  mat- 
ter  of  the  adjudication  of  priorities  of  right  to  the  use  of  water 
in  said  water  district  and  county  and  the  ditches  therein  men- 
tioned and  numbered  that  take  their  supply  of  water  from  said 
Forked  Tongue  creek  and  the  tributaries  thereof,  except  Surface 
Creek,  be  so  amended,  and  is  hereby  amended,  and  the  ditches  re- 
numbered, and  the  rights  of  priorities  and  ditches  renumbered, 
to  be  as  follows :  The  Lake  Fork  ditch  shall  be  entitled  to  pri- 
ority No.  8,  The  Forked  Tongue  ditch  shall  be  entitled  to  prior- 
ity No.  13  *  *  *  and  in  all  other  matters  the  said  decree  shall 
stand,  and  the  numbers  heretofore  in  said  decree  given  to  the 
said  ditches  shall  stand  solely  for  the  purpose  of  regulating  the 
use  and  distribution  of  water  among  these  ditches  taking  water 
from  the  same  tributary  but  for  no  other  purpose  whatever."  So 
that  the  only  amendment  made  by  the  decree  of  1889  was  to 
change  the  priorities  of  ditches  taking  water  from  Forked 
Tongue  creek. 

Although  we  are  satisfied  that  the  appellees  are  estopped  from 
questioning  the  validity  of  the  decree  of  1889  or  of  the  amend- 
ment of  it,  by  the  fact  that  they  applied  for  and  secured  the 
amendment ;  we  base  our  opinion  upon  the  ground  that  the  decree 
of  1889  and  the  amendment  of  1890  were  not  void,  but  erron- 
eous merely,  and  are  not  subject  to  collateral  attack.  If  the  ap- 
pellees were  dissatisfied  with  the  decree  of  the  district  court,  they 
should  have  appealed  from  it  or  have  had  it  reviewed  upon  error. 

For  the  reasons  assigned,  the  judgment  of  the  district  court 
will  be  reversed. 

Reversed. 
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[No.  4006.] 

BiOB,  Tbbasubbb,  bt  al.  v.  Thb  Oolobado  Smblting  Oo. 

1.     StaTUTBB— UirCX>N8TITUTIONAL  SBCfTIOH— AmSMDMSNT. 

Where  &n  act  of  the  legislature  containing  a  section  obnoxious 
to  section  21  article  5  of  the  constitution  as  not  coming  within  the 
subject  matter  expressed  in  the  title  is  amended  by  an  act  entitled 
an  act  to  amend  the  act,  repeating  the  title  thereof,  which  amend- 
atory act  amends  the  yoid  section  by  adding  thereto  a  clause  that 
brings  it  within  the  meaning  of  the  subject  matter  of  the  title,  the 
rule  that  a  void  section  of  a  statue  cannot  be  amended  has  no  ap- 
plication  since  the  title  of  the  amendatory  act  makes  it  an  amend- 
ment of  the  act  and  not  an  amendment  of  the  section. 

fK  GinBB  AKD  Towns — Withdrawal,  of  Territort  from  Corpora- 
tion—Statutes— Repeal . 
Section  2742  Gen.  Laws  1877  as  amended  in  1879  (Mills  Ann. 
Stats,  sec.  4630)  so  far  as  it  applied  to  cities  and  incorporated  towns 
was  superseded  and  repealed  by  the  act  of  1891  (Laws  1891,  page 
392)  providing  for  the  disconnection  of  territory  from  cities  and 
towns  and  the  act  of  1891  was  expressly  repealed  by  the  act  of  1893 
(Laws  of  1893,  page  461)  so  that  there  is  no  statute  in  the  state 
authorizing  the  disconnection  of  territory  from  a  city  or  incorporated 
town. 

Appeal  from  the  District  Court  of  Pueblo  County. 

When  the  town  of  Bessemer  was  incorporated,  the  tract  of 
land  then  and  now  owned  by  The  Colorado  Smelting  Company 
was  included  within  its  limits.  Under  "An  Act  to  provide  for 
Contiguous  Towns  and  Cities  to  become  annexed"  (Laws  of 
1893,  p.  45),  the  town  of  Bessemer  and  the  city  of  Pueblo  were 
consolidated  under  the  name  "City  of  Pueblo"  in  the  year  1894. 
In  the  year  1896  The  Colorado  Smelting  Company  executed  its 
"deed  of  vacation,"  containing  the  following  clause:  "Now,, 
therefore.  The  Colorado  Smelting  Company,  the  owner  of  said 
lands  and  premises  aforesaid,  docs  hereby  pursuant  to  law, 
vacate  the  said  lands  and  premises,  and  every  part  thereof,  of 
and  from  the  operation  of  the  said  recorded  plat,  and  does  here- 
by disincorporate,  withdraw  and  disconnect  the  whole,  and  every 
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part  of  said  lands  and  premises  from  the  corporate  limits  of  the 
said  city  of  Pueblo,  and  withdraw  the  same  from  without  the 
jurisdiction  of  said  city,  for  any  purposes  whatsoever,  and  that 
from  and  after  the  execution,  acknowledgement  and  recording  of 
this  deed,  the  whole  and  every  part  of  said  lands  and  premises 
shall  be  held  and  deemed  to  be  without  the  corporate  limits  of 
said  city  and  withdraw  from  the  jurisdiction  thereof,  with  the 
same  force  and  effect  as  though  said  premises  had  never  been  in- 
cluded within  the  corporate  limits  of  either  said  Town  of  BesBe- 
mer,  or  said  City  of  Pueblo." 

Then  follows  a  description  of  the  land. 

It  is  admitted  that  this  land  has  never  been  platted;  that  it 
is  in  part  bounded  by  the  exterior  lines  of  the  city  of  Pueblo; 
that  no  expenditure  of  money  has  been  made  or  incurrred  by  the 
municipalities  of  the  consolidated  city  for  the  improvement  or 
benefit  of  said  lands;  that  this  land  was  advertised  for  sale  by 
the  county  treasurer  of  Pueblo  county  for  the  taxes  of  1897 ;  that 
included  in  the  tax  was  the  amount  levied  for  general  municipal 
purposes  of  the  city  of  Pueblo,  and  a  levy  to  meet  the  payment  of 
interest  upon  the  bonded  indebtedness  of  the  town  of  Bessemer; 
that  the  property  is  used  solely  as  a  site  for  the  smelting  plant  of 
The  Colorado  Smelting  Company ;  that  all  of  said  land  is  neces- 
sary for  the  operation  of  said  plant;  and  that  all  the  corporate 
and  proprietary  interests  would  be  as  well  subserved  by  said 
premises  being  without  the  corporate  limits  of  said  city  as  within 
them. 

The  case  was  submitted  to  the  court  upon  an  agreed  statement 
of  facts,  all  of  the  foregoing  facts  being  admitted.  The  court 
found  in  favor  of  the  plaintiff,  and  that  since  the  execution  of 
the  deed  of  vacation,  the  property  described,  except  a  small  por- 
tion thereof,  was  not  subject  to  city  taxes;  and  perpetually  en- 
joined the  county  treasurer  from  collecting  taxes  levied  for  mu- 
nicipal purposes  of  the  city  of  Pueblo  upon  said  property.  From 
which  judgment  the  defendant  appealed  to  this  court. 
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Mr.  G.  W.  Collins  for  appellants. 
Mr.  John  M.  Waldron  for  appellee. 
Mr.  Justice  Steele  delivered  the  opinion  of  the  eotirt. 

The  only  question  submitted  to  us  is  whether  or  not  the  owner 
of  property  within  the  limits  of  an  incorporated  town,  or  of  a 
city,  can  by  deed  disconnect  the  property  from  the  municipality. 

Section  2742  of  the  General  Laws  of  1877  is  as  follows: 

"2742.  Sea  101.  When  any  tract  of  land  may  have  been,  or 
may  hereafter  be  filed  upon,  platted  and  recorded  as  a  town  site 
in  accordance  with  the  provisions  of  any  act  of  congress  or  law  of 
Colorado,  and  no  town  organization  under  the  laws  of  Colorado 
shall  have  been  perfected  by  the  inhabitants  residing  thereon,  or 
the  owners  thereof,  the  same  may  be  vacated  by  consent  of  all 
such  inhabitants  or  owners,  and  be  disposed  of  as  the  said  in- 
habitants or  owners  shall  agree;  provided,  that  a  statement, 
signed  and  certified  to  by  a  majority  of  said  inhabitants  or  voters, 
setting  forth  the  fact  of  the  vacation  of  such  town  site,  be  filed 
with  the  clerk  of  the  county  in  which  the  same  shall  be  situated.'* 

This  section  was  amended  in  1879,  by  adding  to  it  the  follow- 
ing: 

"When  any  tract  of  land  has  been  recorded  as  a  town  site,  or 

has  been  annexed  as  an  addition  to  a  town  site,  any  part  or  por- 
tion thereof  may  be  vacjited  upon  the  written  consent  of  all  the 
owners  of  that  part  or  portion  which  it  is  proposed  to  vacate; 
provided,  that  no  expenditures  of  money  have  boon  theretofore 
made  or  incurrred  by  said  town  for  the  improvement  or  benefit 
of  said  part  or  portion,  and  that  the  same  is  bounded  in  whole  or 
in  part  by  exterior  town  lines,  and  that  when  so  vacated  a  state- 
ment, subscribed  by  such  owners,  setting  forth  the  facts  of  such 
vacation,  together  with  an  accurate  description  map  and  plat  of 
such  part  vacated,  shall  be  filed  in  the  office  of  the  clerk  and  re- 
corder of  the  county  in  which  such  town  is  situated."  (Laws 
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1879,  p.  197.) 

Counsel  for  the  smelting  company  claims  that  section  2742 
of  the  General  Laws,  as  amended,  authorizes  the  owners  of  land 
lying  within  the  corporate  limits  of  a  town  to  withdraw  the 
property  from  the  town,. provided  the  location  of  the  town  is  as 
designated  in  the  statute  and  no  money  has  been  expended  by  the 
town  upon  the  property  sought  to  be  withdrawn.  It  is  conceded 
by  counsel  that  section  2742  is  void  for  the  reason  that  it  is 
obnoxious  to  section  21,  article  5,  of  the  constitution.  The  title 
of  the  act  in  which  section  2742  is  contained  is,  "An  Act  in  rela- 
tion to  Municipal  Corporations."  The  section  referred  to  does 
not  deal  with  municipal  corporations,  but  with  town  sites  in  cases 
where  "no  town  organization  has  been  perfected  under  the  laws 
of  Colorado."  The  title  of  the  act  of  1879  is,  "An  Act  to  amend 
an  act  entitled  An  Act  in  relation  to  Municipal  Corporations: 
Approved  April  4,  1877."  Under  this  title,  any  matter  pertain- 
ing to  municipal  corporations  may  be  included;  and  we  are  of 
opinion  that  the  authorities  which  hold  that  a  void  section  of  a 
statute  cannot  be  amended,  and  the  authorities  which  hold  that 
the  amendment  must  be  germane  to  the  section  amended,  have 
no  application.  If  the  title  of  the  amendatory  act  were,  "An  Act 
to  amend  Section  101  of  An  Act  entitled,  etc.,"  then  these  author- 
ities would  be  in  point.  The  title  to  the  amendatory  act  is,  how- 
ever, broader  than  the  subject  of  section  101,  which  is  amended, 
and  contains  the  whole  subject  of  municipal  corporatiojis.  The 
title  of  the  act  being  broad  enough  to  include  legislation  on  the 
subject  of  municipal  corporations,  it  remains  for  us  to  consider 
the  question  raised  as  to  whether  or  not  the  section  by  its  terms 
deals  with  municipal  corporations,  or  with  town  sites  only.  We 
are  of  opinion  that  the  amendment  proper  deals  with  town  sites, 
and  additions  to  town  sites  under  certain  conditions;  without 
regard  to  whether  the  town  is  incorporated  or  not ;  and  that,  in 
so  far  as  the  section  applies  to  towns  which  have  been  incorpo- 
rated, it  is  constitutional,  and  that,  in  its  application  to  towns 
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which  have  not  been  incorporated^  it  is  inoperative  because  the 
subject  of  unincorporated  towns  is  not  embraced  in  the  title. 

In  the  statutes  of  Colorado^  and  in  the  states  and  territories 
of  the  west  generally,  the  word  ^*town-site'^  means,  unless  a  dif- 
ferent meaning  is  expressed,  that  portion  of  the  public  domain 
which  is  segregated  from  the  great  body  of  government  land,  by 
propey  procedure  and  authority,  as  the  site  for  a  town.  No  law 
of  this  state  has  been  cited  by  counsel  which  provides  for  town- 
sites  on  the  land^f  the  state,  and  we  know  of  no  such  statute. 
We  do  not  understand  the  use  in  the  statute  in  question  of  the 
words  ''or  law  of  Colorado,''  and  there  is  no  occasion  to  enter 
4ie  realm  of  conjecture. 

The  town  of  Bessemer  was  not  entered  as  a  town-site,  nor  was 
the  land  in  controversy  annexed  as  an  addition  to  the  town  of 
Bessemer.  The  land  of  The  Colorado  Smelting  Company  was 
included  in  the  original  incorporation  of  the  town  of  Bessemer 
and  became,  upon  the  completion  of  the  incorporation,  a  part  of 
the  town.  The  city  of  Pueblo  was  originally  located  as  a  town- 
site,  but  neither  the  land  in  controversy  nor  the  town  of  Bes- 
semer was  annexed  as  an  addition  to  the  city  of  Pueblo, — the  city 
and  the  town  having  been  annexed  as  contiguous  municipalities. 

We  are  of  opinion  that  the  law  of  1891  providing  for  the  dis- 
connection of  territory  from  cities  and  towns  (Laws  of  1891,  p. 
392),  superseded  the  law  of  1877,  and  repealed  it  in  so  far  as  it 
applied  to  incorporated  cities  and  towns.  The  law  of  1891  was 
expressly  repealed  by  the  statute  of  1893  (Laws  of  1893,  p.  461). 

The  law  of  1877  having  been  repealed  by  the  law  of  1891,  and 
the  law  of  1891,  by  the  law  of  1893,  there  is  no  statute  in  the 
state  authorizing  the  disconnection  of  territory,  platted  or  un- 
platted, from  a  city  or  from  an  incorporated  town. 

For  the  reason  given,  the  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded. 

Reversed. . . 
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Thb  City  op  Puebix)  v.  Thb  Shutt  Inybstmsnt  Co. 

1.     OOBPOBATIONS — UlTRA  VIBXS — DaMACBS — PUROHASK  OP  ClaIM. 

A  corporation  organized  and  incorporated  for  the  purpose  of 
buying,  selling  and  improYing  real  estate  has  not  the  power  to 
purchase  a  claim  for  damages  so  as  to  maintain  an  action  thereon. 
And  where  such  corporation  purchased  and  took  an  assignment  of  a 
claim  for  damages  to  town  lots  caused  by  building  a  viaduct  by  a 
city,  which  damage  accrued  prior  to  the  time  the  corporation  ac- 
quired title  to  the  lots  the  act  was  ultra  vires  and  the  corporation 
could  not  maintain  an  action  against  the  city  for  such  damages. 

2.  Cinss  AND  Towns — Viaducts — Damage  to  Lots— Assignment  of 

Ci^iM  FOR  Damage. 
Where  a  corporation  purchased  certain  town  lots,  damaged  by 
the  building  of  a  viaduct,  after  the  viaduct  had  been  built,  and  after- 
wards took  an  assignment  from  its  grantor  of  his  claim  against  the 
city  for  damage  to  some  of  the  lots  purchased,  it  could  not  main- 
tain an  action  against  the  city  for  damage  to  the  lots  not  mentioned 
in  the  assignment  of  the  claim  for  damages. 

3.  Praotiob— Commissioners  to  Assess  Damages. 

Where  in  an  action  for  damages  to  town  lots,  by  stipulation 
of  the  parties,  commissioners  were  appointed  to  assess  the  damages, 
although  not  appointed  in  pursuance  of  any  statute,  when  appointed, 
they  constituted  a  Judicial  body  and  their  conduct  must  be  controlled 
by  the  same  rules  which  control  the  conduct  of  Juries  and  other 
like  bodies.  And  where  such  commissioners  In  assessing  the  dama- 
ges took  the  unsworn  and  ex  parte  opinions  of  various  persons 
as  expressed  to  the  individual  commissioners  and  without  notice  to 
the  parties  to  the  action,  such  conduct  must  result  in  setting  aside 
the  award  of  the  commissioners. 

4.  Practice — Law  of  the  Case — Opinion  of  Court  of  Appeals. 

Where  in  an  action  for  damages  Judgment  was  for  defendant 
from  which  Judgment  plaintiff  appealed  lo  the  court  of  appeals 
where  the  Judgment  was  reversed'  and  remanded  for  a  new  trial 
and  upon  retrial  plaintiff  recovered  Judgment  from  which  the  de- 
fendant appealed  to  the  supreme  court,  the  opinion  of  the  court  of 
appeals  was  not  the  law  of  the  case  and  binding  on  the  supreme 
court  and  the  fact  that  defendant  did  not  except  to  or  assign  error 
upon  the  opinion  of  the  court  of  appeals  was  immaterial. 
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Appeal  from  the  District  Court  of  Pueblo  County. 

On  September  9,  1892,  The  Shutt  Investment  Company  pur- 
chased from  E.  W.  Shutt  certain  lots  situated  on  Mechanic 
street  between  B  and  C  streets  in  the  city  of  Pueblo,  described 
as  lots  23  to  28  inclusive,  in  block  68 ;  and  on  the  3rd  of  March, 
1893,  in  consideration  of  one  dollar  and  other  valuable  consider- 
ations, E.  W.  Shutt  transferred  and  assigned  to  said  company  all 
his  title  and  interest  in  or  to  any  claim  or  claims  for  damages 
which  he  then  had  or  might  thereafter  have,  for  and  on  account 
of  the  construction  and  maintenance  of  what  is  known  as  the  C 
street  viaduct  of  the  city  of  Pueblo,  or  for  or  on  account  of  the 
vacation  of  parts  of  C  and  B  streets,  then  sustained  or  which 
might  thereafter  be  sustained  by  lots  25  to  28  inclusive,  in  block 
68,  in  the  city  of  Pueblo. 

In  October,  1894,  suit  was  commenced  by  The  Shutt  Invest- 
ment Company  against  the  city  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the  construction  of  the  viaduct 
on  C  street  in  the  city  of  Pueblo,  alleging  that  it  was  the  owner 
of  lots  23  to  28  inclusive,  in  block  68 ;  that  it  purchased  the  same 
on  or  about  the  2nd  of  March,  1892;  and  that  it  held  the  claim 
for  damages  to  said  premises  by  virtue  of  an  assignment  from  E. 
W.  Shutt,  duly  made  in  writing  prior  to  the  institution  of  the 
suit.  In  December  following,  a  demurrer  was  filed  to  the  com- 
plaint upon  the  ground  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  On  December  21,  the 
demurrer  was  overruled. 

An  answer  was  filed  January  7,  and  an  amendment  to  the 
answer  was  filed  April  10,  1895.  A  demurrer  was  filed  April 
17  to  special  defenses  contained  in  the  answer  and  amendment, 
which  was  sustained.  Prior  to  the  time  of  the  filing  of  the 
answer,  and  after  the  ruling  of  the  court  upon  the  demurrer,  the 
parties  entered  into  a  stipulation,  by  the  terms  of  which,  in  sub- 
stance, it  was  agreed  to  submit  the  question  of  damages,  if  any. 
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to  two  commissioners  to  be  appointed  by  the  court,  who  were  to 
be  sworn  and  instructed  by  the  court ;  and  that  "the  finding  and 
report  of  the  amount  of  damages  sustained,  if  any,  by  said  prem- 
ises shall  be  final  and  conclusive  upon  both  parties  hereto,"  with 
a  proviso,  "that  the  said  plaintiff  shall  prove  by  testimony  before 
the  court,  free  from  all  exceptions  as  to  competency,  relevancy  or 
admissibility  all  controverted  and  material  allegations  of  its 
complaint."  On  the  8  th  of  January,  commissioners  were  appoint- 
ed and  instructed  by  the  court — counsel  for  both  parties  being 
present  and  consenting  thereto ;  and  afterwards,  on .  February 
25,  1895,  the  commissioners  so  appointed  filed  their  report 
awarding  to  the  plaintiff  damages  in  the  sum  of  $9,000.  On 
March  4  and  March  16  following,  the  city  filed  respectively 
a  motion,  and  an  additional  motion  supported  by  affidavits,  to 
set  aside  the  report  and  award.  Afterwards  the  cause  was  sub- 
mitted to  a  jury,  and,  the  jury  finding  that  the  property  had  not 
been  damaged,  judgment  was  rendered  for  the  defendant;  from 
which  judgment  the  plaintiff  appealed  to  the  court  of  appeals. 
In  that  court  the  judgment  was  reversed,  and  the  district  court 
was  directed  to  re-try  the  case  and,  upon  the  plaintiff's  proving 
the  controverted  allegations  of  the  complaint,  to  enter  judgment 
pursuant  to  the  award  of  the  commissioners. 

In  a  counter-affidavit  in  support  of  the  award,  J.  L.  Beaman, 
one  of  the  commissioners,  makes  this  statement:  That  shortly 
after  their  appointment  and  qualification,  he  and  Anderson  (the 
other  commissioner)  viewed  the  premises,  and  he  formed  an  in- 
prcssion  and  opinion,  derived  from  his  knowledge  of  values  in 
that  locality  both  immediately  before  and  immediately  after  the 
construction  of  the  C  street  viaduct,  of  the  damages  sustained 
by  the  premises  described  in  the  complaint;  that  his  judgment 
was  not  in  accord  with  the  judgment  of  Anderson,  also  formed 
at  that  time,  but  was  considerably  higher ;  that  he  and  Anderson 
then  and  there  agreed  that  they  would,  cither  together  or  individ- 
ually, prosecute  inquiries  and  get  statements  from  parties  whom 
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they  considered  to  be  posted  in  values  in  the  locality  where 
said  premises  were  situate,  immediately  before  and  after  the 
construction  of  said  viaduct,  for  the  purpose  of  correcting,  or 
modifying,  their  judgments  formed  after  viewing  the  premises, 
and  ascertaining  whether  they  could  reach  an  agreement  as  to 
the  damages  sustained,  for  the  purpose  of  making  the  award; 
that  the  information  obtained  by  each  individually  should  be 
communicated  to  the  other  and  considered  in  their  joint  meet- 
ings, and  that  he  communicated  to  Anderson  whatever  informa- 
tion he  had  obtained  in  the  prosecution  of  such  inquiries,  and 
that  Anderson  communicated  information  obtained  by  him  in- 
dividually, and  that  the  whole  mass  of  information  so  obtained 
was  considered  at  their  joint  meetings  as  such  commissioners; 
that  the  opinion  of  the  aflBant,  formed  shortly  after  viewing  the 
premises  and  before  prosecuting  inquiries  for  further  informa- 
tion and  obtaining  statements  as  aforesaid,  was  based  upon 

special  and  general  knowledge  of  real  estate  in  South  Pueblo  in 
said  locality,  at  and  immediately  after  the  construction  of  said 
viaduct ;  that  the  information  and  statements  obtained  either  by 
himself  or  said  Anderson  did  not  serve  to  modify  or  change  his 
judgment  formed  shortly  after  viewing  the  premises,  as  to  the 
damages  sustained  by  the  premises. 

An  affidavit  in  substance  the  same  was  filed  By  Anderson,  the 
other  commissioner. 

Mr.  6.  W.  Collins,  Mr.  Chas.  E.  Gast  and  Mr.  M.  J.  Gal-  * 
LiOAN  for  appellant. 

Messrs.  Waldron  &  Devine  for  appellee. 

Mr.  Justice  Steele  delivered  the  opinion  of  the  court. 

We  will  consider  but  two  assignments  of  error:  1.  That  the 
court  erred  in  overruling  the  demurrer  to  the  plaintiff's  com- 
plaint.    2.     That  the  court  erred  in  refusing  to  sot  aside  the 
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award  of  the  commissioners. 

The  complaint  states  that  the  company  plaintiff  has  for  its 
ohject  buying,  silling,  and  improving  real  estate  in  the  state  of 
Colorado.  This  court  held  in  Denver  v,  McClellan,  9  Colo.  11, 
that,  "Private  corporations  are  creatures  of  statute,  and  derive 
their  powers  solely  therefrom.  Upon  weighty  considerations  of 
public  policy,  and  of  private  equity  as  well,  the  principle  has 
been  universally  recognized  that  the  charters  or  general  laws 
through  which  these  corporations  derive  their  existence  absolute- 
ly control  their  action ;  that  a  contract  made  or  an  act  done  by 
them  which  is  not  in  any  manner  authorized  by  some  express 
provision  of  the  charter  or  law  of  incorporation,  or  which  may 
not  be  clearly  implied  therefrom,  is  ultra  vires;  and  that  such 
usurpation  of  power  may  be  relied  upon  as  a  complete  defense 
to  a  suit  growing  out  of  the  unauthorized  act  or  contract." 

The  purchase  of  a  claim  for  damages  is  not  within  the  power 
of  this  corporation,  as  shown  by  its  articles  of  incorporation ;  nor 
was  there  any  allegation  in  the  complaint  showing  the  necessity 
for  the  purchase  in  the  pursuit  of  its  business,  nor  was  proof  of 
such  necessity  offered.  No  damages  accrued  to  the  plaintiff  after 
it  purchased  the  propert}^  but  its  claim  to  damages  is  based 
solely  upon  the  assignment  from  E.  W.  Shutt,  which  was  made 
some  time  after  the  sale  of  the  lots.  Such  dealing  in  litigation 
is  entirely  foreign  to  the  objects  of  its  creation ;  and  it  is,  at  least, 
doubtful  whether  claims  of  this  kind  against  municipalities  of 
the  state  can  be  made  the  subject  of  bargain  and  sale  by  corpora- 
tions organized  under  our  statutes. 

The  plaintiff  was  not  entitled  to  judgment  for  damages  to  lots 
23  and  24,  because  these  lots  are  not  included  in  the  assignment 
from  E.  W.  Shutt. 

The  commissioners  appointed  by  the  court  were  not  appointed 
pursuant  to  the  statute;  they  constituted,  however,  a  judicial 
body,  when  appointed,  and  their  conduct  must  be  controlled  by 
the  some  rules  which  control  the  conduct  of  juries  and  other 
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"bodies  of  like  character.  The  affidavits  filed  in  support  of  the 
motion  to  set  aside  the  award  allege  that  the  comn\issioner8  took 
the  ex  parte  statements  of  many  persons  concerning  the  damages 
to  be  assessed  against  the  city,  without  notice  to  the  city,  and 
that  the  persons  whose  statements  were  received  were  not  requir- 
ed to  be  sworn;  that  the  statements  were  not  taken  by  the 
<K)mmissioners  as  a  body,  but  were  taken  by  them  in- 
dividuallv.  The  statements  of  the  commissioners,  made  in  the 
form  of  an  affidivit,  virtually  admit  the  facts  stated  in  the  af- 
fidavits in  support  of  the  motion  to  set  aside  the  award.  It  is 
highly  improper  for  commissioners  to  receive  evidence  without 
notice  to  the  parties,  or  to  receive  as  evidence  the  opinions  of 
persons  not  sworn  as  witness;  but  in  this  case  the  commissioners 
not  only  took  the  opinions  of  persons  not  sworn,  but  took  those 
opinions  at  second  hand.  Such  conduct  must  result  in  setting 
aside  the  award.  The  city  of  Pueblo,  if  the  commissioners  were 
unable  to  agree  upon  the  amount  of  damages  without  the  exam- 
ination of  witnesses,  was  entitled  to  be  notified,  in  order  that  it 
might  have  an  opportunity  to  present  witnesses  in  support  of 
its  contention  as  to  the  amount  of  damages. 

Tn  the  following  cases  it  has  been  held  that  what  will  be 
misconduct  on  the  part  of  a  juror,  will,  as  a  general  rule,  be  such 
on  the  part  of  an  arbitrator;  that  it  is  gross  misconduct  to  seek 
evidence,  or  the  opinions  of  others  in  regard  to  the  case,  or  any- 
thing material  to  its  decision,  in  the  absence  of  the  defeated 
party;  that  the  arbitrator  may  not,  on  his  own  responsibility, 
hear  statements  concerning  the  matter  in  controversy ;  and  that, 
if  evidence  is  taken  by  the  arbitrators  in  the  absence  of  the  de- 
feated party,  without  notice  to  him,  the  award  is  void.     Vessel 
Owners'  Towing  Co,  v.  Taylor,  126  111.  250;  Shively  v.  Knob- 
lock,  35  N.  E.  Rep.  1028;  Mosher  v.  Shea,  102  111.  169;  Carter 
-r.  Sacramento,  28  Pac.  Rep.  108;  Elmendorf  v.  Harris,  23 
Wend.  628;  Emery  v.  Downing,  7  Gill.  488;  Wood  v.  Helme, 
Vol.  28-.29 
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14  B.  I.  325. 

Counsel  for  appellee  claim  that  ^^the  jud^ent  and  opinion  of 
the  court  of  appeals  is  now  binding  as  the  ^aw  of  the  case/  be- 
cause such  opinion  or  judgment  was  not  excepted  to^  nor  is  there 
any  assignment  of  error  contained  in  the  record  questioning  the 
correctness  or  legality  thereof."  Exceptions  are  not  required 
to  be  taken  in  cases  brought  directly  from  the  court  of  appeals  to 
this  court,  and  there  can  be  no  good  reason  for  requiring  excep- 
tions to  a  judgment  of  the  court  of  appeals  which  directs  a  new 
trial.  The  city,  in  this  case,  could  not  take  an  appeal  from  the 
judgment  of  the  court  of  appeals,  and  it  was  not  until  judgment 
in  a  sum  in  excess  of  $2,500  was  rendered  against  it,  that  its 
right  to  appeal  to  this  court  accrued:  The  city  now  asks  this 
court  to  review  the  judgment  of  the  district  court  rendered 
against  it.  This  is  a  right  the  defendant  has ;  and  it  becomes  our 
duty  to  review  it,  and  .to  reverse  it  if  we  do  not  agree  with  the 
district  court,  notwithstanding  the  fact  that  the  court  of  appeals 
may  have,  in  the  same  litigation,  rendered  a  decision  at  variance 
with  our  views;  nor  is  the  right  or  duty  affected  in  any  way  by 
the  failure  of  the  city  to  take  exceptions  to,  or  assign  error  upon^ 
the  judgment  of  the  court  of  appeals. 

For  the  reasons  assigned,  the  cause  is  reversed  and  remanded. 

Reversed. 
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ABSTRACT  OF  RECORD :  Sec  APPELLATE  PRACTICE. 
ADVERSE  SUITS:  Sec  MINES  AND  MININa 

AGENCY:  Sec  PRINQPAL  AND  AGENT. 

APPELLATE  PRACTICE: 

Jurisdiction  of  Supreme  Court— Real  Estate. — An  action  to  re- 
strain the  sale  of  real  estate  under  a  deed  of  trust  docs  not  involve  a 
freehold  so  as  to  give  the  supreme  court  appellate  jurisdiction  therein. 
The  Hahn's  Peak  and  Elk  River  Canal  and  Placer  Mining  Co.  v.  Lees 
et  al.  5. 

Damage — Remittitur. — In  an  action  by  a  pre-emption  claimant 
against  a  railroad  company  for  possession  of  land  appropriated  by  the 
company  for  its  track  and  for  damage,  where  the  court  instructed  the 
jury  that  they  should  assess  only  nominal  damage  for  the  ouster  but 
the  jury  in  addition  to  damage  for  rental  value  and  detention  found  for 
plaintiff  $2,000  damage  for  the  ouster,  and  there  is  nothing  in  the  ab- 
stract to  sustain  the  finding,  the  damage  for  ouster  will  be  set  aside,  but 
where  the  balance  of  the  judgment  is  correct  the  judgment  will  not  be 
reversed  provided  plaintiff  enters  a  remittitur  for  the  damage,  but  will  be 
modified  and  affirmed.  The  Denver  &  Rio  Grande  Railroad  Co,  v. 
Wilson  6, 

EuecnoNS — Protesting  Nominations. — In  a  proceeding  to  protest 
the  placing  of  nominations  upon  the  official  ballot  an  objection  that  the 
petition  failed  to  show  the  authority  of  the  petitioner  to  make  the  pro- 
testy  if  not  raised  before  the  ootmty  clerk,  cannot  be  raised  on  review. 
Phillips  V.  Curlty  34. 

Elections — ^Nominations — Protests — ^Review. — The  supreme  court 
will  not  exercise  its  discretion  to  review  the  action  of  the  district  court 
sustaining  the  ruling  of  the  secretary  of  state  upon  a  protest  made  to 
the  placing  of  certain  nominations  on  the  official  ballot  when  that  dis- 
cretion is  invoked  only  nine  days  before  election,  as  under  the  require- 
ments of  the  law  the  secretary  of  state  should  not  later  than  that  date 
send  to  the  county  clerks  the  certificates  of  nominations.  Pord  et  al.  v. 
Beckwith  95. 

Objections  to  Rsfereb's  Refokt. — ^Where  a  referee  was  appointed  to 
hear  and  decide  the  whole  issue,  and  objections  and  exceptions  to  his  re- 
port were  prpperhr  filed,  the  court  had  ao  attthority  to  approve  the  report 
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without  an  examination  of  the  testimony  and  where  the  ooort 
upon  and  overruled  the  exceptions  and  entered  judgment  upon  the  report 
without  examining  the  testimony  the  judgment  wiU  be  rererscd.  Jones 
V,   Van  Horn  et  al.  126. 

Same — Bill  of  Exceptions. — ^Where  the  trial  court  parsed  upon  and 
overruled  exceptions  to  a  referee's  report  and  entered  judgment  upon  the 
report  without  an  examination  of  the  testimony,  on  appeal  there  are 
no  findings  of  the  court  to  pass  upon  and  it  is  immaterial  that  the  bill 
of  exceptions  does  not  contain  all  the  evidence  taken  before  the  referee 
since  the  appellate  court  is  not  required  to  examine  the  testimony,    lb. 

Instructions — Exceptions. — Trial  courts,  in  allowing  exceptions  to 
instructions,  should  require  counsel,  at  the  time  of  taking  them,  to 
briefly  point  out  wherein  they  are  erroneous,  but  where  the  instructions 
are  paragraphed  and  numbered  an  exception  in  form,  "To  the  giving 
of  instructions  requested  by  plaintiff  and  to  each  and  every  of  said  in- 
structions, the  defendant  by  his  counsel  then  and  there  duly  and  severally 
objected  and  excepted,"  if  allowed,  will  be  considered  by  the  appellate 
court    The  City  of  Denver  v.  Hyatt  129. 

Jurisdiction  of  Supreme  Court — Public  Office — Franchise. — A 
case  involving  the  question  of  the  right  of  rival  claimants  to  a  public 
office  does  not  relate  to  a  franchise  so  as  to  confer  jurisdiction  on  the 
supreme  court  to  review  the  action  of  an  inferior  court  thereon.  Camp- 
bell V.  West  et  al.  160. 

Water  Rights — Reversal  of  Decree — New  Trial — Res  Judicata. — 
Where  on  appeal  from  a  judgment  decreeing  to  junior  appropriators 
a  prior  right  to  the  waters  of  a  tributary  stream  on  the  ground  that 
they  had  largely  increased  the  flow  of  such  stream  by  the  drainage 
of  adjacent  lands,  the  appellate  court  sustained  the  lower  court  to  the 
extent  that  such  junior  appropriators  were  entitled  to  the  increase  of 
water  they  had  caused  to  flow  in  the  stream,  but  reversed  the  judgment 
because  it  decreed  them  all  the  water  in  the  stream  instead  of  only  the 
increase  and  the  cause  was  remanded  for  a  new  trial,  on  a  second  trial, 
no  finding  of  fact  made  by  the  lower  court  on  the  former  trial,  or  which 
the  appellate  court  said  was  supported  by  the  evidence,  was  res  judicata 
of  any  fact  upon  which  the  rights  of  the  parties  to  the  waters  of  such 
stream ,  depended.  .  The  Buckers  Irrigation,  Milling  and  Improvement 
Co,  et  al.  V.  The  Platte  Valley  Irrigation  Co,  187. 

Reversal — Prejudicial  Error — Presumptions. — ^An  error  must  be 
prejudicial  to  justify  the  reversal  of  a  judgment,  but  an  error  is  pre- 
sumed to  be  prejudicial  to  the  party  against  whom  it  is  made,  unless 
it  affirmatively  appears  that  it  was  harmless.    lb, ' 

Samb— Burden  of  Proof.— Where  in  the  trial  of  a  cause  the  evidence 
was  conflicting  and  the  trial  court  placed  the  burden  of  proof  on  the 
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wrong  party  the  error  l¥ill  be  held  to  be  prejudicial  although  the  evi- 
dence was  sufficient  to  have  sustained  the  finding  if  the  court  had 
adopted  the  proper  theory  as  to  the  burden  of  proof.    lb. 

Water  Rights — Modification  of  Decree  After  Affirmance. — Where 
on  appeal  from  a  decree  involving  the  right  to  maintain  and  use  water 
from  two  ditches  used  as  feeders  to  a  main  ditch  the  decree  abating 
one  of  the  ditches  on  the  ground  that  by  percolation  it  drew  water  from 
the  main  stream  was  affirmed,  and  as  to  the  other  ditch  the  decree  was 
reversed  and  remanded  for  a  new  trial,  and  on  the  second  trial  de- 
fendants filed  a  supplemental  answer  alleging  that  the  channel  of  the 
stream  had  so  changed  as  to  make  it  necessary  for  them  to  move  the 
headgate  of  their  main  ditch  further  up  the  stream  and  asking  a  modi- 
fication of  the  former  decree  so  as  to  permit  them  to  utilize  the  feeder 
ditch  that  had  been  abated  for  the  purpose  of  diverting  the  water  from 
the  stream  to  supply  their  main  ditch  and  also  alleging  that  the  part  of 
the  ditch  desired  to  be  so  used  would  not  draw  water  from  the  stream 
except  through  its  headgate,  and  issue  being  joined  thereon  the  trial 
court  by  its  findings  recognized  that  defendants  were  entitled  to  the 
modification  asked  but  in  the  decree  failed  to  affirmatively  modify  the 
former  decree,  on  appeal  the  decree  will  be  reversed  and  the  cause  re- 
manded with  directions  to  enter  a  decree  affirmatively  modifyini?  the 
former  decree  as  demanded  in  defendants'  supplemental  answer.    lb. 

Insanity — Parties. — Ordinarily  one  adjudged  non  compos  mentis 
can  only  act  through  a  recognized  representative,  but  this  is  not  the 
case  where  the  object  of  the  action  is  to  determine  the  legality  of  the 
judgment,  adjudging  him  incapable  of  managing  his  own  affairs. 
Where  in  a  proceeding  for  that  purpose  in  the  county  court  a  party 
is  adjudged  incapable  of  managing  his  own  affairs  on  account  of  his 
insanity  and  a  conservator  is  appointed  he  may  in  his  own  name  prose- 
cute error  to  such  judgment  in  the  supreme  court.  So  long  as  the 
action  for  that  purpose  is  undisposed  of,  the  judgment  of  the  trial 
court  regarding  his  mental  capacity  is  not  conclusive.  Shapter  v.  Pil- 
lar 209. 

Jurisdiction — Motion  to  Remand  to  Court  of  Appeals. — Ordinarily 
on  a  motion  to  dismiss  or  remand  a  case  for  want  of  jurisdiction  the 
burden  is  on  the  mover  to  show  that  jurisdiction  does  not  attach,  but 
where  a  cause  is  removed  to  the  supreme  court  from  the  court  of  ap- 
peals upon  motion  of  defendant  in  error,  and  he  has  notice  of  a  motion 
by  plaintiff  in  error  to  remand  the  cause  and  neglects  to  appear  and 
meet  such  motion  the  supreme  court  will  not  assume  the  labor  of 
determining  whether  or  not  it  has  jurisdiction  but  will  remand  the 
case  as  of  course.    The  People  ex  rel.  Simpson  v.  Dcnman  217. 

Certiorari — Final  Orders. — ^Thc  writ  of  certiorari  can  be  used  to 
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review^  only  final  orders.  Neither  a  ruling  on  a  motion  to  vacate  an 
order  of  dismissal  nor  one  denying  an  application  to  file  a  referee's 
report  after  the  cause  was  dismissed  was  a  final  order  reviewable  by 
certiorari.  The  People  ex  reL  Sullivan  v.  The  District  Court  of  Lake 
County  218. 

Certiorari — Discretion  of  Court. — ^The  right  to  a  writ  of  certiorari 
from  the  supreme  court  is  not  absolute  but  rests  in  the  sound  discretion 
of  the  court    lb. 

Laches — Dismissal  op  Case — Certiorari. — ^Where  a  case  was  dis- 
missed for  want  of  prosecution  and  the  plaintiff  had  notice  of  the  order 
of  dismissal  three  months  prior  to  the  expiration  of  the  time  within 
which  he  might  have  sued  out  a  writ  of  error  to  the  order,  but  failing 
to  sue  out  a  writ  of  error,  he  applied  for  a  writ  of  certiorari  nearly  a 
year  after  the  time  for  a  writ  of  error  had  expired  without  offering 
any  sufficient  excuse  for  the  unreasonable  delay  in  filing  the  application 
or  for  his  failure  to  sue  out  a  writ  of  error,  the  certiorari  will  be  denied 
because  of  the  applicant's  laches.    lb. 

Jurisdiction  of  Supreme  Court — Non-suit. — The  supreme  court  has 
no  appellate  jurisdiction  to  review  a  judgment  of  non-suit,  where  there 
is  no  money  judgment,  and  where  the  action  does  not  relate  to  or  in- 
volve a  freehold  or  franchise,  nor  involve  a  constitutional  question. 
Jossey  V.  The  A.  T.  &  S.  F.  Ry.  Co.  248. 

Dismissal — Failure  to  File  Abstracts. — Where  a  cause  is  docketed 
in  the  supreme  court  and  the  appellant  or  plaintiff  in  error  fails  to  file 
any  abstract  of  the  record  or  briefs  within  the  time  prescribed  by  the 
rules,  the  court  may  of  its  own  motion  dismiss  the  cause  without  notice. 
In  re  Estate  and  Guardianship  of  Barker  et  al.  257. 

Findings  of  Fact. — Findings  of  fact  by  the  trial  court  upon  con- 
fiicting  evidence  will  not  be  disturbed  by  courts  of  review  merely  be- 
cause, from  an  inspection  of  the  record,  they  feel  that  if  they  had  been 
sitting  as  triers  of  fact  they  would  have  come  to  a  different  conclusion. 
The  Hector  Mining  Co.  v.  The  Valley  View  Mining  Co.  315. 

Jurisdiction  of  Supreme  Court — Freehold. — An  action  to  cancel  an 
alleged  fraudulent  release  of  a  trust  deed  and  to  have  the  trust  deed 
declared  a  lien  upon  the  property  superior  to  the  title  of  defendants, 
who  held  under  warranty  deeds  from  the  grantor  in  the  trust  deed 
executed  after  the  release  deed  was  executed,  where  no  question  is 
raised  as  to  the  sufficiency  of  the  warranty  deeds  as  between  the  grantor 
and  grantee  or  as  to  whether  or  not  a  fee  was  thereby  conveyed,  does 
not  involve  a  freehold  so  as  to  give  the  supreme  court  jurisdiction  on 
that  ground  to  review  the  case.    Murto  v.  King  et  al.  357. 

Jurisdiction. — The  court  will  of  its  own  motion  notice  the  question 
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of  jurisdiction.    McCarthy  et  al.  v.  Crump  et  al  398. 

Jurisdiction  of  Supreme  Court — Causes  Transferred  from  Court 
OF  Appeals. — ^The  supreme  court  has  no  jurisdiction  to  review  a  cause 
transferred  from  the  court  of  appeals  unless  it  would  have  jurisdiction 
to  review  the  judgment  of  the  lower  court  if  taken  directly  to  the  su« 
preme  court  by  the  same  form  of  procedure  adopted  in  taking  it  to  the 
court  of  appeals.    lb. 

Same — ^Appeals  and  Writs  of  Error. — Section  388a  Mills.  Ann. 
Code  providing  that  where  an  appeal  is  dismissed  for  want  of  jurisdic- 
tion and  it  appears  that  the  court  would  have  jurisdiction  if  the  cause 
had  come  up  on  writ  of  error,  the  cause  shall  be  docketed  as  pending 
on  writ  of  error  applies  only  to  causes  appealed  directly  from  the  lower 
court  and  not  to  causes  appealed  to  the  court  of  appeals  and  transferred 
to  the  supreme  court.    lb. 

Transfer  of  Cause  from  Court  of  Appeals. — ^Where  a  cause  is 
transferred  from  the  court  of  appeals  to  the  supreme  court  on  motion 
of  appellants  the  fact  that  the  reasons  given  in  the  opinion  of  the  court 
for  remanding  the  cause  to  the  court  of  appeals  are  inimical  to  the 
interests  of  appellants  does  not  entitle  them  to  be  heard  in  a  request 
for  the  withdrawal  of  those  reasons  from  the  opinion  since  their  act 
is  responsible  for  that  result  The  Board  of  Public  Works  v.  The  Den- 
ver Telephone  Co.  401. 

Parties — Errors  without  Injury. — In  a  mandamus  proceeding 
against  several  parties  where  the  cause  is  brought  to  the  supreme  court 
for  review  by  only  one  of  the  respondents  that  one  cannot  take  ad* 
vantage  of  an  error  which  does  him  no  injury  however  erroneous  the 
proceedings  may  have  been  with  respect  to  his  co-respondents.  School 
District  v.  Flanigan  431. 

Pleading — Iusufficiency  of  Pleading. — The  objection  that  the  plead- 
ings do  not  state  a  cause  of  action  may  be  raised  at  any  time,  but  where 
no  such  objection  was  raised  in  the  trial  court  previous  to  the  trial  on 
the  merits,  it  is  not  regarded  with  favor  when  raised  in  the  supreme 
court  and  will  not  prevail  unless  the  pleading  thus  attacked  is  so 
radically  defective  that  it  will  not  support  the  judgment  rendered.    lb. 

Parties — School  Districts — Mandamus. — In  an  action  of  man- 
damus against  a  school  district  and  the  individual  members  of  the 
board  of  directors  to  compel  respondents  to  admit  petitioner  to  the 
office  of  director  to  which  he  claimed  to  have  been  elected  the  school 
district  had  no  interest  in  the  contest  and  was  not  injured  by  the  judg- 
ment in  petitioner's  favor,  and  where  the  school  district  alone  brought 
the  case  to  the  supreme  court  for  review  it  cannot  take  advantage  of 
any  errors  which  the  trial  court  may  have  committed  in  rendering 
judgment  against  its  co-respondents.    lb. 
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Certiorari — ^Jurisdiction. — ^Where  the  court  of  appeals  had  juris- 
diction to  review  the  judgment  of  the  lower  court  and  had  jurisdiction 
to  determine  the  question  of  the  validity  or  invalidity  of  certain  chattel 
mortgages  and  deed  of  trust  in  issue  in  the  case,  the  supreme  court 
will  not  upon  certiorari  review  the  action  of  the  court  of  appeals  in 
holding  the  chattel  mortgages  and  deed  of  trust  invalid,  on  the  ground 
that  the  facts  were  insufficient  in  law  to  sustain  the  conclusion  of  that 
court  or  that  such  facts  were  immaterial  under  the  issues  made  by  the 
pleadings.  The  People  ex  rel.  JVilson  Bros,  v.  The  Court  of  Ap- 
peals  442. 

Same. — Where  the  court  of  appeals  had  jurisdiction  of  the  case  and 
authority  to  determine  the  several  questions  passed  upon  by  it,  its 
action  thereon  will  not  be  reviewed  by  the  supreme  court  upon  certiorari 
unless  it  clearly  appears  that  that  court  has  refused  to  be  guided  or 
controlled  by  the  law,  rehtive  to  the  questions  determined,  as  laid 
down  by  the  prior  decisions  of  the  supreme  court.  The  mere  fact  that 
the  court  may  have  erred  in  applying  the  rules  of  law  to  the  facts  pre- 
sented, or  erred  in  the  decision  of  the  questions  raised  is  not  open  to 
enquiry  upon  certiorari.    lb. 

Jurisdiction — ^Validity  of  Securities — ^Fraud — Pleading. — Where 
the  main  issue  between  the  parties  was  as  to  the  validity  of  certain 
securities,  and  the  court  of  appeals  had  jurisdiction  to  determine  that 
issue,  it  also  had  jurisdiction  to  determine  whether  or  not  the  pleadings 
presented  the  issue  of  fraud,  and  the  court  having  held  the  securities 
invalid  on  the  ground  that  they  were  fraudulent,  the  supreme  court 
will  not  upon  certiorari  review  the  ruling  of  the  court  of  appeals  on 
the  ground  that  fraud  was  not  made  an  issue  by  the  pleadings.    lb. 

Jurisdiction  of  Supreme  Court — Freehold. — An  action  by  a  wife 
against  her  husband  for  separate  maintenance  in  which  she  joined  the 
husband's  brother  for  the  reason  as  charged  that  the  husband  had  con- 
veyed his  real  estate  to  the  brother  without  consideration  and  in  which 
the  wife  claimed  no  specific  part  of  the  real  estate  but  merely  sought 
to  have  whatever  judgment  she  might  obtain  against  her  husband  de- 
creed a  lien  upon  the  realty  standing  in  the  brother's  name  superior 
to  any  claim  of  the  brother,  does  not  involve  a  freehold  so  as  to  give 
the  supreme  court  appellate  jurisdiction.    Park  v.  Park  447. 

Mortgages — Foreclosure. — Where  a  note  was  secured  by  two  mort- 
gages and  a  quit  claim  deed  each  conveying  separate  parcels  of  land 
and  the  mortgages  contained  conditions  authorizing  foreclosure  for  de- 
fault in  the  pajrment  of  taxes,  and  making  taxes  paid  by  the  mortgagee 
an  additional  indebtedness  secured  by  the  mortgages,  in  an  action  to 
foreclose  for  default  in  payment  of  taxes  it  was  error  to  decree  taxes, 
paid  on  the  land  conveyed  by  the  quit-claim  deed  a  lien  on  the  lands. 
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and  wh^e  it  docs,  not  appear  what  part  of  the  taxes  so  decreed  to  be 
a  lien  was  paid  upon  the  land  conveyed  by  the  quit-claim  deed  the  de- 
cree must  be  reversed.    Rastnussen  et  aL  v.  Levin  448. 

Evidence  Rejected — Materiauty. — The  ruling  of  the  trial  court  ii> 
rejecting  evidence  will  not  be  held  as  erroneous  and  prejudicial  to  the 
party  offering  it  unless  it  appears  from  the  record  that  the  evidence 
offered  and  rejected  was  material.    Kirk  et  al.  v,  Meldrum  et  al.  453I 

Misconduct  of  G>uns£L. — An  assignment  of  error  based  on  the  mis- 
conduct of  counsel  in  his  argument  to  the  jury  will  not  be  considered 
unless  the  record  shows  that  the  attention  of  the  trial  court  was  di- 
rected to  such  misconduct.     The  Town  of  Colorado  City  v.  Liafe  468. 

Instructions — Exceptions. — Where  the  instructions  to  the  jury  wera 
embodied  in  a  general  charge  and  at  its  close  a  party  made  a  general- 
objection  and  exception  without  pointing  out  to  the  court  any  specific 
error  in  the  instruction  such  exception  will  not  be  considered  on  re- 
view,   lb. 

Remission  of  part  of  Verdict  to  Prevent  New  Trial. — Where  the 
trial  court  informed  plaintiff  that  unless  he  remitted  a  certain  part 
of  a  verdict  returned  in  his  favor  a  new  trial  would  be  granted  and  the 
plaintiff  to  avoid  a  new  trial  made  the  remission,  the  remission  was 
voluntary  and  the  plaintiff  cannot  afterwards  complain  that  the  court 
refused  to  enter  judgment  on  the  verdict  as  returned.    lb. 

Verdict — Conflicting  Evidence. — In  an  action  for  damages  for  per- 
sonal injury  where  the  jury  under  proper  instructions  and  upon  con- 
flicting evidence  determines  the  material  facts  in  plaintiffs  favor  the 
verdict  will  not  be  disturbed  on  appeal.    lb.     • 

Same — Release. — In  an  action  for  damages  for  personal  injuries 
where  the  court  properly  instructed  the  jury  in  reference  to  a  release 
claimed  to  have  been  executed  by  plaintiff,  and  the  jury  found  that  at 
the  time  of  signing  the  release,  because  of  the  effect  of  his  injuries 
and  of  drugs  administered  to  him  the  plaintiff's  mind  was  not  in  such 
condition  as  to  properly  understand  that  he  was  making  a  settlement 
of  the  damages  for  his  injuries  and  that  he  did  not  comprehend  what 
he  was  doing,  a  judgment  in  favor  of  plaintiff  will  not  be  reversed  be- 
cause of  such  release.    lb. 

Jurisdiction  of  Supreme  Court. — ^The  supreme  court  has  no  juris- 
diction to  review  a  cause  transferred  from  the  court  of  appeals  unless 
it  would  have  jurisdiction  of  the  cause  if  brought  to  the  supreme  court 
direct  from  the  trial  court  by  the  same  procedure  adopted  in  taking^ 
it  to  the  court  of  appeals.  Where  a  cause  is  taken  to  the  court  of  ap- 
peals by  appeal  which  the  supreme  court  has  not  jurisdiction  to  review 
on  appeal  from  the  lower  court,  it  may  not  be  transferred  to  the  su- 
preme court  although  the  supreme  court  would  have  jurisdiction  to 
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Tcvicw  the  cause  brought  direct  from  the  lower  court  on  writ  of  error. 
And  the  fact  that  the  appeal  was  subject  to  dismissal  because  not 
prayed  for  within  the  statutory  time  docs  not  modify  the  rule.  Litck 
V,  The  People  ex  rel.  The  Town  of  Sterling  480. 

Practice — Law  of  the  Case — Opinion  of  Court  of  Appeals. — Where 
in  an  action  for  damages  judgment  was  for  defendant  from  which 
judgment  plaintiff  appealed  to  the  court  of  appeals  where  the  judg- 
ment was  reversed  and  remanded  for  a  new  trial  and  upon  retrial 
plaintiff  recovered  judgment  from  which  the  defendant  appealed  to  the 
supreme  court,  the  opinion  of  the  court  of  appeals  was  not  the  law  of 
the  case  and  binding  on  the  supreme  court  and  the  fact  that  defendant 
did  not  except  to  or  assign  error  upon  tlje  opinion  of  the  court  of 
appeals  was  immaterial.  The  City  of  Pueblo  v.  The  Shutt  Investment 
Co.  524. 

APPROPRIATIONS? 

Preferred^Expenses  of  CiOVErnment. — The  necessary  appropriations 
to  defray  the  expenses  of  the  executive,  legislative  and  judicial  de- 
partments of  the  state  government  for  each  fiscal  year,  including  inter- 
est on  any  valid  public  debt,  are  entitled  to  preference  over  any  other 
appropriations  from  the  public  revenue  of  the  -*^ate,  without  reference 
to  the  date  of  the  passage  of  the  acts  making  such  appropriations. 
Stuart  V.  Nance  194. 

Same. — As  to  preference  of  payment  from  public  revenue  of  the  state 
there  is  no  distinction^  between  the  salaries  of  the  officers  of  the  execu- 
tive, legislative  and  judicial  departments  and  the  salaries  of  the  em- 
ployees and  other  necessarv  incidental  expenses  of  such  departments, 
whether  they  be  provided  for  by  continuing  appropriations  or  only  by 
the  general  appropriation  bill.    lb. 

Priority — ^Date  of  Acts. — ^The  priority  of  appropriations  based  upon 
tW  date  of  the  taking  effect  of  the  respective  acts  making  the  appro- 
priations does  not  apply  to  preferred  appropriations,  and  applies  to 
non-preferred  appropriations  only  in  case  the  general  assembly  has 
not  otherwise  legfally  provided.    lb. 

Continuing  Appropriations — Preferred  Culims. — A  continuing  ap- 
propriation is  not  necessarily  a  preferred  claim  against  the  public 
revenue  of  the  state.  All  preferred  appropriations,  whether  continuing 
or  made  by  the  legislature  for  each  particular  year  are  equal  as  to  pri- 
ority of  payment.  And  an  appropriation  for  a  preferred  purpose  made 
at  each  session  of  the  legislature  will  take  precedence  over  a  prior 
•continuing  appropriation   for  a  non-preferred  purpose.     lb. 

State   Warrants  —  Registration  —  Priouty    of    Paymbiit. — The 
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statute  requiring  state  warrants  to  be  paid  in  the  order  of  their  regiii* 
tration  is  applicable  only  as  between  warrants  of  the  same  rank.  la 
case  of  a  shortage  of  the  state  revenue  a  warrant  drawn  in  payment 
of  a  preferred  claim  though  presented  for  payment  and  registered 
subsequent  to  the  presentation  and  registration  of  a  warrant  for  a  non- 
preferred  claim  must,  notwithstanding  its  later  registry,  be  paid  before 
the  earlier  registered  warrant  for  the  non-preferred  claim  is  paid.    lb, 

ASSAULT: 

Self-Defense — Defense  of  Property — Instructions. — In  a  prosecu- 
tion for  assault  with  intent  to  murder  and  of  assault  with  a  deadly 
weapon,  where  the  difficulty  grew  out  of  a  dispute  as  to  the  amount  ot 
water  defendmit  was  entitled  to  take  from  a  joint  irrigating  ditch, 
where  the  prosecuting  witness  was  threatening  to  remove  a  board  de- 
fendant had  placed  across  the  ditch  to  increase  the  flow  through  his 
lieadgate  and  where  the  evidence  shows  that  defendant  threatened  to 
strike  the  prosecuting  witness  with  an  irrigating  shovel  which  he  held 
in  his  hand  if  he  interfered  with  the  board,  whereupon  the  prosecuting 
witness  seized  hold  of  the  shovel  and  attempted  to  wrest  it  from  de- 
fendant's hands  and  struck  defendant  several  blows  and  defendant 
after  retreating  several  steps  drew  a  revolver  and  told  his  adversary 
that  he  would  shoot  him  if  he  did  not  loosen  his  hold  of  the  shovel 
and  quit  striking  him  and  fired  the  pistol  twice  in  the  air  and  the 
prosecuting  witness  continuing  to  strike  defendant  and  continuing  his 
efforts  to  get  possession  of  the  shovel  defendant  shot  him,  claiming 
that  he  did  so  to  protect  his  own  life  and  to  escape  great  bodily  harm 
which  he  apprehended;  an  instruction  that  a  bare  trespass  against  the 
property  of  another  wasTnot  sufficient  provocation  to  warrant  the  owner 
in  using  a  deadly  weapon  in  its  defense  and  that  if  he  did  so  and  killed 
the  trespasser  it  would  be  murder,  although  such  killing  were  necessary 
to  prevent  the  trespass,  whatever  may  be  said  of  it  as  an  abstract 
proposition  of  law,  was  inapplicable  to  the  facts  of  the  case  and  was 
misleading  and  erroneous,  even  though  elsewhere  the  jury  were  cor- 
rectly instructed  as  to  self-defense.    Newby  v.  The  People  i6. 

Same. — In  a  prosecution  for  assault  with  intent  to  murder  and  of 
assault  with  a  deadly  weapon  where  the  difficulty  grew  out  of  a  dis- 
pute as  to  the  relative  rights  of  the  defendant  and  the  prosecuting 
witness  to  the  use  of  water  from  a  joint  irrigating  ditch,  and  there 
was  evidence  that  the  prosecuting  witness  was  storing  water  in  a  fish 
pond  while  defendant  needed  it  for  irrigation,  although  the  only  le- 
gitimate defense  the  defendant  had  was  the  defense  of  his  person, 
yet  where  the  court  had  told  the  jury  by  other  instructions  that  de- 
fendant fired  the  shot  to  protect  his  property,  he  should  have  given 
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an  instruction  asked  by  defendant  to  the  effect  that  when  needed  for 

immediate  use  for  irrigating  lands  by  others  having  such  right,  one 
might  not  divert  water  from  a  natural  stream  for  storage  purposes.  lb. 

Assault  With  Deadly  Weapon — Instructions — Infesence. — In  a 
prosecution  for  assault  with  intent  to  murder  and  for  assault  with 
deadly  weapon  an  instruction  that  told  the  jury  in  ordinary  and  ap- 
propriate language  that  from  the  use  of  a  deadly  weapon  by  defendant 
they  might  infer  malice  had  death  resulted  is  not  objectionable  as 
telling  the  jury  as  matter  of  law  what  the  inference  was,  nor  does  the 
fact  that  death  did  not  result  make  the  instruction  inapplicable.    lb. 

Cairying  Concealed  Weapons — Practice — Improper  Remarks  by 
G>UNSEL. — In  a  prosecution  for  assault  with  intent  to  murder  and  with 
a  deadly  weapon,  where  the  prosecuting  attorney  upon  cross  examina- 
tion of  the  defendant  attempted  to  draw  from  the  witness  the  fact  that 
he  had  been  in  the  habit  of  carrying  a  revolver  and  had  at  other  times 
shot  at  men  which  being  objected  to  the  attorney  stated :  "This  testi- 
mony is  offered  as  to  the  defendant's  habits,  to  find  out  whether  he  is- 
in  the  habit  of  carrying  a  gun  to  shoot  people,  which  he  has  done  in 
that  neighborhood  promiscuously  for  several  years,"  it  was  not  a  suf- 
ficient protection  of  defendant's  rights  for  the  court,  merely  to  sustain 
the  objection  to  the  testimony.  He  should  have  strongly  rebuked 
counsel  and  have  cautioned  the  jury  against  being  influenced  by  such 
improper  statements  and  such  method  of  interrogation.  lb. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS : 

Duties  of  Assignee — Exception  to  Claims. — It  is  the  duty  of  an 
assignee  for  the  benefit  of  creditors  to  ascertain  whether  a  claim  pre- 
sented for  payment  is  legal  and  he  is  a  proper  party  to  file  exceptions- 
to  an  illegal  claim.    Kcusler  v.  Kyle  374. 

Burden  of  Proof — Banks — Capital  Stock. — ^Where  a  bank  reduced 
the  amount  of  its  capital  stock  and  issued  in  lieu  thereof  to  its  stock- 
holders one-half  the  amount  of  the  original  stock  in  new  stock  and 
the  other  half  in  certificates  of  deposit  and  shortly  thereafter  made  an 
assignment  for  the  benefit  of  creditors,  the  burden  was  on  one  claiming 
under  such  certificate  of  deposit  to  show  that  the  distribution  made 
of  the  assets  in  lieu  of  the  reduced  stock  was  such  as  could  legally  be 
made.    lb. 

Corporations — Banks — Reduction  of  Capital  Stock — Purchase  by 
Bank  of  its  Capital  Stock. — Where  a  bank  reduced  its  capital  stock 
one-half  and  distributed  assets  of  the  bank  amongst  the  stockholders 
equal  to  one-half  the  par  value  of  the  original  stock,  such  a  transaction 
was  in  effect  a  sale  of  one-half  of  the  capital  stock  of  the  bank  to  itself 
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^hich  is  prohibited  by  law  except  in  soecified  instances,  and  its  agree* 
ment  to  pay  for  such  stock  is  therefore  in  violation  of  its  charter  powers 
and  cannot  be  enforced  to  the  detriment  of  the  rights  of  general 
•creditors.    lb. 

Bank  Stock  op  Insolvent  Bank — ^Duty  and  Liability  of  Assignes. 
—An  assignee  for  the  benefit  of  creditors  is  not  bound  to  accept,  but 
is  bound  to  decline  to  accept,  assets  which  will  prove  onerous  and  a 
burden  to  the  estate,  and  where  an  assignment  for  the  benefit  of 
•creditors  mentioned  amongst  the  assets  of  the  assignor  certain  bank 
stock  of  an  insolvent  bank  the  assignee  does  not  thereby  become  a 
stockholder  of  the  bank  subject  to  the  statutory  liability.  Graham  v. 
Piatt  421. 

Same — ^Liability  or  Stockholders — Claim  Against  Assignee. — 
Where  a  national  bank  becomes  insolvent  and  closes  its  doors  for  busi- 
ness a  stockholder  at  once  becomes  the  debtor  of  the  creditors  of  the 
bank  in  such  sum  as  may  be  assessed  by  the  comptroller  to  the  extent 
of  the  par  value  of  his  stock,  and  he  cannot  avoid  such  liability  by  a 
transfer  of  his  stock.  And  where  after  a  national  bank  became  insolvent 
a  stockholder  made  an  assignment  for  the  benefit  of  his  creditors  the 
sum  afterwards  assessed  against  him  by  the  comptroller  under  the 
statute  was  a  valid  claim  against  the  estate  of  the  stockholder  and  when 
filed  bv  the  receiver  of  the  bank  with  the  assignee  and  proven  it  must 
l>e  allowed.    lb. 


ATTACHMENT: 

pRAcncB — Mechanics'  Liens — Abandonment. — The  plaintiff  in  an 
action  to  enforce  a  mechanic's  lien  may  at  any  time  before  judgment 
abandon  his  claim  to  a  lien  and  proceed  by  attachment  as  in  any  action 
on  a  contract    The  Eagle  Gold  Mining  Co.  v.  Bryarly  et  al.  262. 

Consolidation. — ^Where  sevcxal  parties  have  in  the  same  court  caused 

attachments  to  be  levied  upon  the  same  property,  in  suits  against  the 
same  defendant,  it  is  the  duty  of  the  court,  upon  application  for  that 
purpose,  to  cause  the  cases  to  be  consolidated  under  the  provisions  of 
the  attachment  act.    lb. 

ATTORNEYS  AT  LAW: 

Roll  of  Attorneys— Pages  v-xlv. 

Disbarment. — Where  an  attorney  at  law  received  money  from  a  client 
to  pay  costs  in  a  suit  which  he  agreed  to  bring  but  which  he  never 
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brought,  and  refused  to  return  on  demand,  and  caused  his  client  U>> 
expend  considerable  money  preparing  for  trial  knowing  that  no  action 
had  been  brought  and  collected  money  for  a  client  and  failed  to  pay  it 
over  on  demand,  his  name  will  be  stricken  from  the  roll  of  attorneys. 
The  People  ex  rel.  The  Colo.  Bar  Association  v.  Lyman  H,  Hays  82. 

Disbarment. — ^Where  an  attorney  at  law  has  been  guilty  of  larcenr 
of  law  books  his  name  will  be  stricken  from  the  roll  of  attorneys.  The- 
People  ex  rW.  The  Colo,  Bar  Association  v.  Arnold  Manns  83. 

Disbarment  Proceedings — Answer. — ^In  a  disbarment  proceeding 
against  an  attorney  at  law  it  is  respondent's  duty,  in  his  answer,  not 
merely  to  deny  the  charges,  but  to  explain  and  set  out  the  bona  Mer 
of  the  transactions  to  which  they  relate.  The  People  ex  rel.  The  Cola* 
rado  Bar  Association  v.  Webster  22^. 

Same. — In  a  disbarment  proceeding  against  an  attorney  at  law 
wherein  he  is  charged  with  collecting  money  for  clients  and  failing  to 
pay  it  over  on  demand,  an  answer  which  admits  receiving  the  money 
as  charged  and  alleges  that  prior  to  the  institution  of  the  disbarment 
proceeding  and  before  he  had  any  knowledge  that  it  was  to  be  insti- 
tuted, he  paid  over  to  the  respective  clients  the  full  amount  collected 
less  necessary  fees  and  charges  is  insufficient.  It  is  his  duty  to  state- 
in  his  answer  when  he  paid  the  money  to  his  clients  and  how  much  he 
retained  for  his  fees  and  charges,  to  enable  the  court  to  determine 
whether  or  not  his  conduct  in  the  transactions  was  honorable  and 
just    lb. 

Same. — In  a  disbarment  proceeding  against  an  attorney  at  law 
wherein  he  is  charged  with  receiving  money  from  a  client  with  direction 
to  bring  suit  to  establish  a  lien  on  certain  land;  to  pay  a  docket  fee; 
to  pay  delinquent  taxes  and  redeem  the  land  from  tax  sale ;  and  that 
respondent  converted  the  money  to  his  own  use  and  did  not  bring  the 
suit  as  directed,  nor  pay  the  docket  fee  or  court  costs,  and  did  not  par 
the  delinquent  taxes  or  redeem  the  land  from  tax  sale;  an  answer 
that  alleges  that  upon  receipt  of  the  money  respondent  was  informed 
by  the  county  treasurer  that  a  tax  deed  had  been  issued  and  that  the 
land  could  not  be  redeemed;  that  suit  was  brought  to  foreclose  the 
deed  of  trust  and  annul  the  tax  deed ;  that  respondent  was  present  at  the 
trial  and  assisted  therein ;  denies  that  he  did  not  pay  the  docket  fee;  and* 
says  that  he  now  holds  part  of  the  money  to  pay  the  taxes  if  it  shall  be- 
decided  that  his  client  is  to  pay  them,  and  that  if  it  shall  be  decided 
that  he  is  not  to  pay  the  taxes,  he  stands  ready  and  willing  to  return 
the  money,  is  insufficient  as  it  does  not  answer  the  charges  nor  allege 
that  respondent  brought  suit  pursuant  to  his  contract  of  employment; 
aor  does  it  explain  the  disposition  of  the  balance  of  the  money  received. 
It  waa  respondent's  duty  to  explain  to  the  court  the  entire  transactions- 
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and  to  account  in  .detail  for  the  money  received  from  his  client.    lb. 

Same — Presumptions. — In  disbarment  proceedings  there  is  no  pre* 
sumption  that  the  respondent  is  innocent,  and  unless  he  fairly  and  in 
detail  explains  to  the  court  his  entire  connection  with  the  transaction 
wherein  he  is  charged  with  improper  conduct,  it  will  be  presumed  that 
he  is  unable  to  do  so.  lb. 

Same — Judgment  on  the  Pleadings. — ^In  a  disbarment  proceeding, 
notwithstanding  the  answer  is  evasive,  if  it  does  not  appear  that  re- 
spondent has  purposely  evaded  furnishing  the  court  with  the  infor- 
mation required  in  such  cases,  a  judgment  on  the  pleading  will  not  be 
granted  but  respondent  will  be  given  an  opportunity  to  file  a  more 
specific  answer.    lb. 

Disbarment — ^Misappropriation  of  Money. — ^In  a  disbarment  pro- 
ceeding against  an  attorney  at  law  for  appropriating  to  his  own  use 
money  received  to  be  loaned  for  the  benefit  of  his  client,  the  youth  and 
inexperience  of  respondent  is  no  defense.  Neither  is  it  a  defense  that 
since  the  wrong  was  done  he  has  repaid  to  his  client  the  larger  part  of 
the  deficit  The  People  ex  rel.  The  Colorado  Bar  Association  v,  Wal- 
dron  249. 

Disbarment. — For  obtaining  money  under  false  pretenses ;  taking  ad- 
vantage of  those  who  employed  him  in  his  professional  capacity  to 
defraud  them  of  money  which  came  into  his  hands  by  virtue  of  such 
employment;  and  making  misrepresentations  to  a  client  for  the  pur- 
pose of  inducing  him  to  advance  money  which  he  appropriated  t<?  his 
own  use,  the  respondent  is  disbarred.  The  People  ex  rel.  The  Colorado 
Bar  Association  v.  Sindlinger  258. 

Attorney  and  Client— Legal  Advice — Fees. — Where  a  party  called 
twice  upon  an  attorney  at  law  at  the  attome/s  invitation  and  upon 
other  business  than  that  connected  with  the  legal  profession,  and  while 
in  the  attorney's  ofiice  casually  asked  some  questions  relating  to  matters 
of  law,  there  was  no  such  employment  or  asking  for  legal  advice  as 
would  authorize  the  attorney  to  charge  a  fee  therefor.  The  People  ex 
rel.  The  Colo.  Bar  Association  v.  Vamum  349. 

Fictitious  Bill — Blackmail — ^Disbarment. — ^Where  an  attorney  at 
law  made  a  fictitious  charge  for  legal  services  against  an  officer  of  the 
regular  army  and  rendered  a  bill  therefor  itemized  as  follows:  "To 
consultation  in  re  evading  pawnbrokers'  act,  city  ordinances,  state  laws, 
etc.  In  loaning  money  on  pledges,  criminal  liability  under  state  law^ 
for  acts  done  on  U.  S.  reservation,"  the  wording  of  the  bill  clearly  indi- 
cates a  purpose  upon  the  part  of  the  attorney,  unless  his  bill  was  paid, 
to  make  an  accusation  against  the  officer  or  to  disclose  the  fact  that 
he  had  been  engaged  in  questionable  practices  in  violating  or  attempting 
to  evade  the  laws  of  the  state,  which  were  of  a  character  that  would 
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have  tended  to  lower  him  in  the  estimation  of  his  brother  officers, 
friends  and  the  public,  and  constitutes  blackmail  as  defined  in  section 
1304  Mills  Ann.  Stats.  For  such  conduct  the  attorney  will  be  dis- 
barred, lb, 

ATTORNEY'S  FEES: 

Mechanics'  Liens — CoNSTmmoNAL  Law.— That  part  of  the  Me- 
chanics' lien  act  (Session  Laws  1893,  p.  325,  section  18)  which  pro- 
vides for  attorneys'  fees  to  be  taxed  as  costs  in  all  suits  for  foreclosure 
in  case  plaintiff  obtains  a  judgment  is  unconstitutional  and  void. 
Campbell  v.  The  Los  Angeles  Gold  Mine  Co.  256. 

County  G)urts — ^Jurisdiction. — Under  a  statute  providing  for  an 
attorney's  fee  to  be  taxed  as  costs  an  allegation  in  the  complaint  that  a 
certain  sum  is  a  reasonable  attorney's  fee  does  not  make  that  sum  a 
part  of  plaintiff's  claim  and  cannot  be  added  to  the  amount  sued  for 
so  as  to  make  the  amount  involved  exceed  the  jurisdiction  of  the 
county  court    The  Eagle  Gold  Mining  Co.  v.  Bryarly  et  al.  262. 

Attorney  and  Client — ^Legal  Advice. — Where  a  party  called  twice 
upon  an  attorney  at  law  at  the  attorney's  invitation  and  upon  other 
business  than  that  connected  with  the  legal  profession,  and  while  in 
the  attorney's  office  casually  asked  some  questions  relating  to  matters 
of  law,  there  was  no  such  employment  or  asking  for  legal  advice  as 
would  authorize  the  attorney  to  charge  a  fee  therefor.  The  People  ex 
rel.  The  Colo,  Bar  Association  v.  Vttrnum  349. 

Contkacts — ^Attorney  and  Client. — Plaintiff  procured  contracts  with 
some  of  the  heirs  of  a  decedent  whereby  he  was  to  employ  counsel 
and  prosecute  a  suit  for  them  for  their  interest  in  a  mine,  and  was  to 
receive  as  compensation  two-thirds  of  whatever  they  recovered.  He 
employed  defendant,  a  lawyer,  to  prosecute  the  suit  and  assigned  to 
him  one-half  of  his  interest  in  the  contracts.  At  the  time  he 
employed  defendant  plaintiff  was  negotiating  with  the  surviving  widow 
of  the  deceased  for  a  similar  contract  as  the  one  made  with  the  other 
heirs  of  which  he  informed  defendant.  Plaintiff  failed  to  procure  a 
contract  from  the  widow,  and  afterwards  defendant  without  the  knowl- 
edge of  plaintiff  entered  into  a  contract  with  her  whereby  he  agreed 
to  prosecute  the  suit  for  her  for  one-third  of  what  he  recovered.  Held 
that  whether  plaintiff  placed  his  action  upon  a  contract  with  defend- 
ant or  upon  the  fiduciary  relations  existing  between  them  as  attorney 
and  client,  the  trial  court  having  resolved  the  facts  against  plaintiff 
upon  conflicting  evidence,  there  was  no  legal  obligation  on  the  part  of 
defendant  to  divide  with  plaintiff  the  amount  received  on  his  cootract 
with  the  widow  such  as  would  support  plaintiff's  action  lor  one-half 
thereof.    CasserUigh  v.  Green  392. 
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Private  Funds — ^Liabzuty  of  Bailee. — ^The  extraordinary  liability 
which  attaches  to  the  receiver  of  public  moneys  for  their  safety  does 
not  prevail  as  against  a  bailee  of  private  funds.  Such  bailee  is  only 
bound  to  exercise  that  degree  of  care  which  a  reasonably  prudent  man 
would,  under  lik*e  circumstances,  exercise  for  the  safety  of  his  own 
funds.    Gartley  et  al.  v.  The  People  227. 

Public  Funds — Estates  of  Decedents — Unknown  Heirs — ^Monet 
OF  Estate  Paid  into  Treasury. — Money  paid  into  a  county  treasury 
under  section  2804  Mills  Ann.  Stats,  by  the  administrator  of  an  estate 
to  be  held  for  unknown  heirs,  does  not  become  the  property  of  the 
county.  The  county  through  its  treasurer  becomes  the  mere  bailee 
of  such  money  with  the  obligation  imposed  to  pay  it  without  interest 
to  such  person  as  the  county  court  having  administration  of  the  estate 
shall  direct.  In  an  action  on  the  official  bond  of  a  county  treasurer 
for  the  failure  of  the  treasurer  to  turn  over  such  a  fund  to  his  suc- 
cessor, an  answer  that  the  fund  was  deposited  in  a  solvent  bank  in  good 
repute,  which  subsequently  failed  whereby  the  fund  was  lost  without 
any  negligence  on  the  part  of  the  treasurer,  states  a  good  defense  to  the 
action.    lb, 

BANKS: 

Corporations — Reduction  of  Capital  Stock — Distribution  of  As- 
sets.— ^The  fact  that  the  capital  stock  of  a  bank  is  reduced  does  not 
of  itself  authorize  a  distribution  of  the  assets  of  the  bank  in  any  form 
among  the  stockholders  in  a  sum  equal  to  the  difference  between  the 
original  and  the  reduced  amount  of  capital.  Such  a  distribution  would 
be  limited  to  the  extent  that  there  would  still  be  left  with  the  bank, 
assets  equal  in  value  to  the  par  value  of  its  capital  stock,  as  reduced, 
after  the  liabilities  were  discharged.  Kassler  v,  Kyle  374. 

Same — Burden  of  Proof. — ^Where  a  bank  reduced  the  amotmt  of  its 
capital  stock  and  issued  in  lieu  thereof  to  its  stockholders  one-half  the 
amount  of  the  original  stock  in  new  stock  and  the  other  half  in  cer- 
tificates of  deposit  and  shortly  thereafter  made  an  assignment  for  the 
benefit  of  creditors,  the  burden  was  on  one  claiming  under  such  cer- 
tificate of  deposit  to  show  that  the  distribution  made  of  the  assets  in 
lieu  of  the  reduced  stock  was  such  as  could  legally  be  made.    lb. 

Corporations — ^Reduction  of  Capital  Stock— Purchase  by  Bank 
or  ITS  Capttal  Svock. — ^Where  a  bank  rednced  its  capital  stock  one-half 
and  distributed  issets  of  the  bank  amongst  the  stockholders  equal  to 
one-half  the  par  value  of  the  original  stock,  such  a  transaction  was  in 
effect  a  sale  of  one-half  of  the  capital  stock  of  the  bank  to  itself  which 
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is  prohibited  by  law  except  in  specified  instances,  and  its  agreement 
to  pay  for  such  stock  is  therefore  in  violation  of  its  charter  powers  and 
cannot  be  enforced  to  the  detriment  of  the  rights  of  general  credit- 
ors,   lb. 

Same — Innocent  Purchaser. — Where  a  party  who  held  bank  stock 
as  collateral  security  was  notified  by  the  owner  of  the  stock  that  the 
bank  was  reducing  its  stock  and  at  the  request  of  such  owner  he  re- 
turned the  original  stock  and  received  in  lieu  thereof  one-half  the 
amount  in  new  stock  and  the  other  half  in  deposit  certificates  he  was 
not  an  innocent  purchaser  of  such  certificates.  lb. 

Assignment  for  the  Benefit  of  Creditors — ^Bank  Stock  of  Insol- 
vent Bank — Duty  and  Liability  of  Assignee. — An  assignee  for  the 
benefit  of  creditors  is  not  bound  to  accept,  but  is  bound  to  decline  to 
accept,  assets  which  will  prove  onerous  and  a  burden  to  the  estate, 
and  where  an  tissignment  for  the  benefit  of  creditors  mentioned  amongst 
the  assets  of  the  assignor  certain  bank  stock  of  an  insolvent  bank  the 
assignee  does  not  thereby  become  a  stockholder  of  the  bank  subject 
to  the  statutory  liability.    Graham  v.  Piatt  421. 

Same — Liabiuty  of  Stockholders — Claim  Against  Assignee. — 
Where  a  national  bank  becomes  insolvent  and  closes  its  doors  for 
business  a  stockholder  at  once  becomes  the  debtor  of  the  creditors  of 
the  bank  in  such  sum  as  may  be  assessed  by  the  comptroller  to  the 
extent  of  the  par  value  of  his  stock,  and  he  cannot  avoid  such  liability 
by  a  transfer  of  his  stock.  And  where  after  a  national  bank  became 
insolvent  a  stockholder  made  an  assignment  for  the  benefit  of  his 
creditors  the  sum  afterwards  assessed  against  him  by  the  comptroller 
under  the  statute  was  a  valid  claim  against  the  estate  of  the  stockholder 
and  when  filed  by  the  receiver  of  the  bank  with  the  assignee  and  proven 
it  must  be  allowed.     lb, 

BILLS  AND  NOTES : 

Mortgages — Foreclosure  Without  Request  of  Holder  of  Note- 
Interest  Coupons. — Where  a  securities  company  transferred  a  note 
with  interest  coupons  secured  by  deed  of  trust  and  upon  representation 
of  the  securities  company  that  certain  of  the  coupons  would  be  paid 
they  were  detached  from  the  note  by  the  holder  and  sent  to  the  com- 
pany, who  failed  to  pay  them  but  assuming  to  own  the  coupons  and 
without  any  request  or  authority  from  the  holder  proceeded  to  foreclose 
the  deed  of  trust  and  purchase  the  property  in  its  own  name,  the  fore- 
closure was  voidable  at  the  option  of  the  holder  of  the  note.  Cheney 
V.  Crandell  383. 

Trust  Deeds — Fraudulent  Foreclosure — Ownsr  of  Equity  of  Re- 
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XKEUPTioN  May  Object  to  Sale. — ^Whcre  a  deed  of  trust  is  fraudulently 
foreclosed,  without  the  consent  of  the  holder  of  the  note  the  owner 
of  the  equity  of  redemption  as  well  as  the  holder  of  the  note  may  assail 
the  validity  of  the  foreclosure  sale.    lb. 

Mortgages — Failure  to  Pay  Taxes — Foreclosure — Option  of  Mort- 
CAGEE. — Where  a  mortgage  provided  that  if  default  be  made  in  the  pay- 
ment of  taxes  the  note  should  at  the  option  of  the  mortgagee  become 
due  and  the  mortgage  be  foreclosed,  also  that  if  the  mortgagor  failed 
to  pay  taxes  when  due  the  mortgagee  might  pay  them  and  the  amount 
thus  paid  become  an  additional  indebtedness  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises,  the  mortgagee  by  paying 
the  taxes  did  not  waive  his  right  to  declare  the  note  due  on  account 
of  the  mortgagor's  default  in  the  payment  of  taxes  and  to  foreclose 
the  mortgage,  but  the  meaning  of  the  mortgage  is  that  in  the  event 
the  mortgagor  neglected  to  pay  the  taxes  the  mortgagee  could  declare 
the  note  due  and  at  once  proceed  to  foreclose  and  in  addition  to  this 
right  if  he  chose  he  might  pay  the  taxes  and  include  the  amount  in 
the  action  to  foreclose.    Rasmussen  et  al.  v.  Levin  448. 

Mortgages — Condition  in  Mortgage  as  to  Maturity  of  Note — 
Foreclosure. — A  condition  in  a  mortgage  giving  to  the  mortgagee  an 
option  to  declare  the  note  due  upon  a  default  in  the  payment  of  taxes 
by  the  mortgagor  can  be  taken  advantage  of  to  declare  the  note  due, 
only  for  the  purpose  of  foreclosing  the  mortgage.     lb. 

Estates  of  Decedents — Wills — Advancements. — Where  a  decedent 
during  her  lifetime  advanced  to  some  of  her  heirs  sums  of  money  for 
which  they  executed  their  notes  and  on  which  they  paid  interest  and 
in  her  will  these  sums  were  not  mentioned,  in  distributing  the  estate 
amongst  the  heirs  under  the  will  these  sums  so  advanced  are  to  be  ac- 
counted for  as  debts  to  the  estate  and  not  as  gifts.  Haines  v.  Christie 
€t  al,  502. 

Same. — ^Where  a  son  of  decedent  had  received  money  from  her  dur- 
ing her  lifetime  for  which  he  had  given  his  note  and  in  her  will  ap- 
peared this  clause  "As  long  as  my  son  lives  and  his  heirs  whatever 
received  from  my  estate  is  his,"  and  a  codicil  to  the  will  specially 
mentioned  the  note  directing  that  if  presented  he  should  appropriate 
so  much  thereof  as  would  compensate  him  for  his  services  in  the  settle- 
ment of  the  estate  and  if  more  than  enough  to  pay  him  fhe  balance 
to  be  paid  to  another  heir  named,  the  clause  referring  to  whatever 
was  received  by  him  had  reference  to  what  he  received  from  the  estate 
under  the  will  and  not  to  money  received  as  a  loan  during  the  life 
of  decedent    lb. 

Estates  of  Decedents — Indorsements  of  Ctedit — Evidence. — 
Where  during  the  life  of  decedent  her  son  had  the  handling  and  man* 
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agement  of  her  money  and  kept  in  his  own  possession  a  note  given  to 
her  for  money  loaned  to  him  by  her,  after  her  death,  in  an  action  for 
an  accounting  and  settlement  of  the  estate,  indorsements  of  credits 
made  on  the  back  of  the  note  in  his  own  handwriting  were  not  admis- 
sible as  evidence  of  payments  made  on  the  note.    lb, 

BILLS  OF  EXCEPTION :  See  APPELLATE  PRACTICE. 

BLACKMAIL: 

Attorneys  at  Law — Fictitious  Bill — ^Disbarment. — ^Where  an  at- 
torney at  law  made  a  fictitious  charge  for  legal  services  against  an 
officer  of  the  regular  army  and  rendered  a  bill  therefor  itemized  as 
follows:  "To  consultation  in  re  evading  pawnbrokers'  act,  city  ordi- 
nances, state  laws,  etc.  In  loaning  money  on  pledges,  criminal  liability 
under  state  laws  for  acts  done  on  U.  S.  reservation,"  the  wording  of 
the  bill  clearly  indicates  a  purpose  upon  the  part  of  the  attorney,  unless 
his  bill  was  paid,  to  make  an  accusation  against  the  officer  or  to  disclose 
the  fact  that  he  had  been  engaged  in  questionable  practices  in  violating 
or  attempting  to  evade  the  laws  of  the  state,  which  were  of  a  character 
that  would  have  tended  to  lower  him  in  the  estimation  of  his  brother* 
officers,  friends  and  the  public,  and  constitutes  blackmail  as  defined  in 
section  1304  Mills  Ann.  Stats.  For  such  conduct  the  attorney  will  be 
disbarred.  The  People  ex  rei  The  Colo.  Bar  Association  v,  Var* 
num  349. 

BOARD  OF  PUBLIC  WORKS  ? 

Cities  and  Towns — City  Council — Mandamus — ^Jurisdiction. — ^In 
a  mandamus  proceeding  against  the  board  of  public  works  of  the  city 
of  Denver  to  compel  the  board  to  grant  permission  to  a  telephone  com- 
pany to  excavate  a  trench  in  one  of  the  public  alleys  in  which  to  place 
conduits  for  laying  wires,  the  board  has  no  right  to  question  the  con- 
stitutionality of  the  ordinance  or  resolution  of  the  city  council  granting 
to  the  telephone  company  the  privilege  of  occupying  the  streets  and 
alleys  of  the  city  for  the  purpose  of  constructing  and  operating  a  tele- 
phone system  on  the  ground  that  it  attempted  to  make  an  irrevocable 
grant  of  a  special  privilege.  And  the  attempt  by  the  board  to  set  up 
in  its  answer  such  invalidity  as  a  defense  does  not  give  the  supreme 
court  appellate  jurisdiction  on  the  ground  that  a  franchise  or  a  con- 
stitutional question  is  involved  for  the  reason  that  the  board  may  not 
raise  that  question.  The  Board  of  Public  Works  v.  The  Denver  Teli^ 
phone  Co.  401. 
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Same — Parties. — In  an  action  of  mandamas  against  the  board  of 
public  works  of  the  city  of  Denver  to  compel  said  board  to  grant  per- 
mission to  a  telephone  company  to  excavate  a  trench  in  one  of  the  public 
alleys  of  the  city  in  which  to  place  conduits  for  its  wires,  the  fact  that 
the  city  attorney  appears  for  the  respondent  does  not  make  the  city  in 
its  municipal  capacity  a  party  so  as  to  authorize  the  determination  of 
the  validity  of  petitioner's  privilege  or  franchise.    /K 


30NDS: 

OFFiaAL  Bonds — Statutory  Requirements. — ^Wherc  the  statute  docs 
not  prescribe  a  form  for  an  official  bond,  a  bond  that  substantially  con- 
forms to  the  stiftute  is  all  tliat  is  required.  Cooper  et  al.  v.  The 
People  87. 

Same — Obugee. — ^Where  the  statute  provides  that  an  official  bond 
shall  run  to  the  "people  of  the  state  of  Colorado"  a  bond  in  which  the 
obligee  is  the  "state  of  Colorado"  is  a  substantial  compliance.    lb. 

Official  Bonds — Clerk  of  the  District  Court — ^Judicial  District — 
Counties — ^Judicial  Notice. — The  court  will  take  judicial  notice  that 
the  second  judicial  district  of  Colorado  is  composed  of  Arapahoe 
<:ounty  alone,  and  a  clerk's  bond  that  describes  him  as  "clerk  of  the 
^district  court  of  the  second  judicial  district"  is  equivalent  to  a  descrip- 
tion as  "clerk  of  the  district  court  of  Arapahoe  county." 

Official  Bonds — Statutory  Requirements — Conditions  Less  Oner- 
ous.— ^The  fact  that  an  official  bond  as  executed  has  conditions  less 
onerous  than  the  statute  prescribes  would  not  deprive  the  bond  of  its 
forr'  as  a  statutory  bond  nor  exempt  the  sureties  from  liability  for  a 
breach  of  the  conditions  named  in  the  bond.    Ih. 

Official  Bonus — Cle»k  of  District  Court — Condihon  to  Pay  Over 
'Money. — ^A  eonditon  in  the  official  bond  of  a  clerk  of  the  district  court 
that  he  "shall  pay  over  all  moneys  that  may  come  into  his  hands  as 
said  clerk  and  shall  deliver  to  his  successor  all  books,  moneys  and 
papers  and  other  things  pertaining  to  his  office,  which  may  be  required 
hy  law,"  substantially  conforms  to  the  statute  and  does  not  require  the 
•clerk  to  violate  the  statute  requiring  him  to  pay  over  to  the  county 
treasurer  certain  fees.    lb. 

Same. — ^The  fact  that  the  statute  requires  the  clerk  of  the  district 
<ourt  to  "punctually"  pay  over  to  the  person  legally  authorized  to  re- 
ceive the  same  all  moneys  that  may  come  to  his  hand  by  virtue  of  his 
•office,  and  that  the  condition  of  a  clerk's  bond  to  pay  over,  omitted  the 
word  "punctually"  does  not  destroy  its  character  as  a  statutory  bond 
nor  relieve  the  sureties  from  liability.    lb. 
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Official  Bonds — Action  on — Parties. — An  action  on  the  official 
bond  of  a  district  court  clerk  for  moneys  belong^ing  to  a  county  is 
properly  brought  in  the  name  of  the  people  of  the  state  of  G>lorado 
for  the  use  of  the  board  of  county  commissioners  of  the  county.  The 
fact  that  the  county  treasurer  is  the  person  legally  authorized  to  receive 
the  money  does  not  make  it  necessary  that  he  should  be  named  as  the 
obligee  of  the  bond,  nor  that  a  suit  thereon  should  be  brought  for  his 
use.    lb. 

Evidence — ^District  G)urt  Clerks — Register  of  Actions — Fe» 
Book. — In  an  action  upon  the  official  bond  of  a  clerk  of  the  district 
court  for  fees  collected  and  not  paid  over,  where  it  appears  that  he 
made  entries  of  fees  collected  by  him  in  his  register  of  actions  such 
roister  is  admissible  in  evidence  and  the  entries  therein  are  prima  facie 
evidence  against  the  clerk  and  also  against  the  sureties  on  his  bond.    Ib» 

Cities  and  Towns — Creating  Indebtedness — Submission  to  Elect- 
ors.— Under  the  constitution  and  statutes  prohibiting  cities  and  towns 
from  creating  any  indebtedness  until  it  has  been  voted  in  favor  of  by 
the  electors  thereof  and  enumerating  several  purposes  for  which  such 
indebtedness  may  be  contracted,  an  election  at  which  all  the  several 
purposes  enumerated  and  the  amount  of  indebtedness  to  be  created  are 
submitted  as  one  proposition  so  that  the  electors  must  vote  for  or 
against  them  as  a  whole,  is  invalid,  and  bonds  issued  thereunder  are 
void.  Only  one  purpose  for  which  the  indebtedness  is  to  be  created 
should  be  submitted  at  one  time,  or  if  more  than  one  is  submitted  they 
should  be  submitted  as  separate  propositions  with  the  several  amounts, 
of  indebtedness  proposed  for  each,  so  that  an  elector  can  vote  for  any 
one  or  more  of  the  propositions  he  may  favor  and  against  such  as  he 
opposes.    The  City  of  Denver  et  a/,  v.  Hayes  et  al.  no. 

Interest — Deposit  for  Invalid  City  Bonds. — Where  the  successful 
bidders  for  an  issue  of  city  bonds  made  a  deposit  as  a  bonus  and  the 
bonds  proving  to  be  invalid  the  bidders  demanded  the  reti^m  of  their 
deposit,  they  are  not  entitled  to  interest  on  such  deposit  after  the  date 
of  such  demand.    lb. 

Principal  and  Surety — Administrator's  Bond^Dismissal  of 
Action  Against  Principal — Liability  of  Surety. — Under  the  statutes 
of  Colorado  the  obligee  in  an  administrator's  bond  may  sue  all  or  any 
one  or  more  of  the  obligors,  and  where  an  action  was  brought  against 
the  principal  and  surety  on  such  bond  the  action  could  be  dismissed 
as  to  the  principal  and  continued  as  to  the  surety  without  discharging 
the  surety  from  liability.    McAllister  v.  The  People  156. 

A»ministrator's  Bond — ^Action  Upon — Itemized  Statement—Aih 
aciKiSTRATOR^s  Report. — In  an  action  against  the  surety  on  an  admin- 
istrator's bond  for  failure  of  the  administrator  to  account  for  certain 
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moneys  which  came  to  his  hand,  in  response  to  a  demand  of  defendant 
for  an  itemized  account,  the  administrator's  report  filed  in  the  county 
court  showing  the  balance  due  as  it  appeared  from  an  itemized  state- 
ment of  his  receipts  and  expenditures  is  a  sufficient  itemized  account 
to  be  furnished.    lb. 

Administrators — Action  Upon  Bonb — Evidence — Book  Entries. — In 
an  action  upon  an  administrator's  bond  the  fact  that  the  administrator 
de  bonis  non  was  permitted  to  testify  from  a  book  given  him  by  his 
predecessor  in  which  was  kept  the  accounts  of  his  predecessor  as  ad- 
ministrator, without  introducing  the  book  in  evidence,  was  immaterial 
where  the  record  of  the  county  court,  in  which  precisely  the  same  items 
of  account  appeared,  was  afterwards  introduced  in  evidence.    lb. 

Public  Moneys — Deposit  in  Bank — Liabiutv  of  County  Treasurer. 
— A  receiver  of  public  funds  should  be  held  to  strict  accountability  for 
their  safety.  In  an  action  against  a  county  treasurer  and  the  sureties 
on  his  official  bond  to  recover  money  collected  in  his  official  capacity 
and  which  he  failed  to  turn  over  to  his  successor,  an  answer  that  the 
treasurer  deposited  the  money  in  a  solvent  banking  institution  in  good 
repute,  which  subsequently  failed  whereby  the  money  was  lost  without 
any  negligence  on  the  part  of  the  treasurer,  states  no  defense  to  the^ 
action.    Gartley  et  al.  v.  The  People  227. 

Public  Funds — Estates  of  Decedents — Unknown  Heirs — Money  of 
Estate  Paid  Into  Treasury. — Money  paid  into  a  county  treasury 
under  section  2804  Mills  Ann.  Stats,  by  the  administrator  of  an  estate 
to  be  held  for  unknown  heirs,  does  not  become  the  property  of  the 
county.  The  county  through  its  treasurer  becomes  the  mere  bailee  of 
such  money  with  the  obligation  imposed  to  pay  it  without  interest  to 
such  person  as  the  county  court  having  administration  of  the  estate 
shall  direct.  In  an  action  on  the  official  bond  of  a  coanty  ircasiircr 
for  the  failure  of  the  treasurer  to  turn  over  such  a  fund  to  his  suc- 
cessor, an  answer  that  the  fund  was  deposited  in  a  solvent  bank  in 
good  repute,  which  subsequently  failed  whereby  the  fund  was  lost  with- 
out any  negligence  on  the  part  of  the  treasurer,  states  a  good  defense 
to  the  action.    lb. 

Public  Moneys — ^Liabiuty  of  County  Treasurer — Interest. — 
Money  in  the  hands  of  a  county  treasurer  belonging  to  a  county  and 
not  turned  over  to  his  successor  at  the  time  the  latter  assumed  the 
duties  of  the  office,  would  draw  interest  at  the  legal  rate  from  that 
date,  and  the  sureties  on  his  official  bond  are  liable  to  the  county  for 
such  money  with  interest,    lb. 
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• 
Mandamus — State  Warrants. — An  alternative  writ  of  mandamus 
against  a  state  treasurer  to  compel  the  payment  of  a  warrant  must 
clearly  allege  all  the  facts  which  make  it  the  duty  of  the  treasurer  to 
pay  the  warrant,  and  when  put  in  issue  by  the  answer  the  burden  of 
proof  is  on  the  relator  to  affirmatively  establish  these  facts,  and  not 
on  the  treasurer  to  negative  their  existence.  Kephart,  State  Treasurer 
V.  The  People  ex  rel.  The  American  Savings  Bank  73. 

Water  Rights — Tributary  Streams — Burden  of  Proof. — In  an 
action  where  plaintiff  sought  to  restrain  defendants  from  diverting 
water  from  a  source  alleged  to  be  tributary  to  the  stream  from  which 
plaintiff  was  entitled  to  a  prior  appropriation  and  where  defendants 
denied  that  the  source  from  which  they  diverted  water  was  tributary 
to  the  stream  from  which  plaintiff  took  water  the  burden  of  proof  was 
on  plaintiff  to  show  that  it  was  a  tributary  and  not  on  the  defendant  to 
show  that  it  was  not.  The  Buckers  Irrigation,  Milling  and  Improvement 
Co.  et  al.  V.  The  Platte  Valley  Irrigation  Co.  187. 

Appellate  Practice. — Where  in  the  trial  of  a  cause  the  evidence  was 
conflicting  and  the  trial  court  placed  the  burden  of  proof  on  the  wrong 
party  the  error  will  be  held  to  be  prejudicial  although  the  evidence  was 
sufficient  to  have  sustained  the  finding  if  the  court  had  adopted  the 
proper  tlieory  as  to  the  burden  of  proof.    lb. 

Mandamus — State  Warrants — Pleading. — In  a  proceeding  by  man- 
damus to  compel  the  state  treasurer  to  pay  a  warrant,  the  alternative 
writ  must  allege  all  the  facts  which  make  it  the  duty  of  the  treasurer 
to  pay  the  same,  and  when  such  facts  are  put  in  issue  by  an  answer, 
the  burden  of  proof  is  on  the  petitioner  affirmatively  to  establish  them 
and  not  or.  the  treasurer  to  negative  their  existence,  whether  it  be  a 
preferred  or  non-preferred  warrant,  drawn  upon  a  fund  created  by  a 
continuing  or  biennial  appropriation.    Stuart  v.  Nance  194. 

Corporations — Contracts. — Where  one  attempts  to  enforce  a  con- 
tract made  with  an  officer  of  a  corporation,  the  burden  of  proof  is  on 
him  to  establish  that  the  contract  is  binding  on  the  corporation.  The 
Extension  Gold  Mining  &  Milling  Co.  v.  Skinner  et  al.  237. 

Life  Insurance — Husband  and  Wife — Presumption. — Where  a  cer- 
tificate of  life  insurance  designates  the  beneficiary  as  the  wife  of  the 
assured,  she  is  presumed  to  be  a  legal  wife,  and  the  burden  of  proof 
rests  with  one  disputing  such  relationship  to  establish  by  a  preponder- 
ance of  evidence  that  she  is  not  his  legal  wife.  Pittinger  v.  Pittin- 
ger  308. 

Banks — Capital  Stock. — ^Where  a  bank  reduced  the  amount  of  its 
capital  stock  and  issued  in  lieu  thereof  to  its  stockholders  one-half  the 
amount  of  the  original  stock  in  new  stock  and  the  other  half  in  cer- 
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tificates  of  deposit  and  shortly  thereafter  made  an  assignment  for  the 
•1>eDefit  of  creditors,  the  burden  was  on  one  claiming  under  such  cer- 
tificate of  deposit  to  show  that  the  distribution  made  of  the  assets  in 
lieu  of  the  reduced  stock  was  such  as  could  legally  be  made.  Kasslcr 
■V.  Kyle  374. 

Mines  and  Mining — Adverse  Suits — Evidence- -Trespass. — In  an 
Miction  in  support  of  an  adverse  against  the  issuance  of  a  patent  to  a 
mining  claim  it  is  incumbent  on  plaintiff  to  show  as  one  of  the  u'.atcrial 
facts  necessary  to  establish  the  validity  of  his  location,  that  it  was  on 
•unoccupied  and  unappropriated  mineral  domain  subject  to  location. 
Title  to  a  mining  claim  cannot  be  initiated  by  an  entry  upon  a  prior 
valid,  c.visting  location.     Kirk  ct  al.  v.  Mcldrum  ct  al.  453. 

Same. — In  an  adverse  suit  where  the  defendants  were  in  possession 
•and  occupancy  of  the  land  in  controversy  at  the  time  plaintiffs  claimed 
to  have  made  their  location  and  it  was  claimed  that  defendants'  original 
location  did  not  include  the  land  in  controversy  and  that  after  plain- 
tiffs had  made  their  location  defendants  amended  their  location  certifi* 
•cate  so  as  to  include  the  controverted  land  the  burden  is  on  the  plain- 
tiffs to  show  that  their  location  was  prior  to  the  amendment  and  that 
"by  the  amendment  defendants  extended  their  boundaries  to  plaintiffs* 
prejudice.  And  in  the  absence  of  such  showing  il.  cannot  be  presumed 
that  defendants  changed  their  boundaries  to  plaintiffs'  prejudice  ancr 

plaintiff^/  location  was  made.    lb. 

• 

CERTIORARI : 

Final  Orders. — The  writ  of  certiorari  can  be  used  to  review  only 
linal  orders.  Neither  a  ruling  on  a  motion  to  vacate  an  order  of  dis- 
missal nor  one  denying  an  application  to  file  a  referee's  report  after 
the  cause  was  dismissed  was  a  final  order  reviewable  by  certiorari.  The 
Feople  ex  rel,  Sullivan  v.  The  District  Court  of  Lake  County  218. 

Discretion  of  Court. — The  right  to  a  writ  of  certiorari  from  the 
supreme  court  is  not  absolute  but  rests  in  the  sound  discretion  of  the 
•court.    lb. 

Laches. — The  fact  that  a  respondent  on  an  application  for  a  writ  Ov 
certiorari  fails  to  plead  laches  is  not  conclusive  on  the  court,  but  the 
•court  may  sua  sponte  raise  the  point.    lb. 

Laches — ^Dismissal  of  Case. — Where  a  case  was  dismissed  for  want 
•of  prosecution  and  the  plaintiff  had  notice  of  the  order  of  dismissal 
three  months  prior  to  the  expiration  of  the  time  within  which  he  might 
have  sued  out  a  writ  of  error  to  the  order,  but  failing  to  sue  out  a 
writ  of  error,  he  applied  for  a  writ  of  certiorari  nearly  a  year  after  tht 
time  for  a  writ  of  error  had  expired  without  offering  any  sufficient 
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excuse  for  the  unreasonable  delay  in  filing  the  application  or  for  his^ 
faihire  to  sue  out  a  writ  of  error,  the  certiorari  will  be  denied  because 
of  the  applicant's  laches.    lb. 

Jurisdiction. — Where  the  court  of  appeals  had  jurisdiction  to  review 
the  judgment  of  the  lower  court  and  had  jurisdiction  to  determine  the 
question  of  the  validity  or  invalidity  of  certain  chattel  mortgages  and 
deed  of  trust  in  issue  in  the  case,  the  supreme  court  will  not  upon 
certiorari  review  the  action  of  the  court  of  appeals  in  holding  the  chat- 
tel mortgages  and  deed  of  trust  invalid,  on  the  ground  that  the  facts 
were  insufficient  in  law  to  sustain  the  conclusion  of  that  court  or  that 
such  facts  were  immaterial  under  the  issues  made  by  the  pleadings. 
The  People  ex  rel.  Wilson  Bros.  v.  The  Court  of  Appeals  ^\2. 

Same, — Where  the  court  of  appeals  had  jurisdiction  of  the  case  and 
authority  to  determine  the  several  questions  passed  upon  by  it,  its  action, 
thereon  will  not  be  reviewed  by  the  supreme  court  upon  certiorari  un- 
less it  clearly  appears  that  that  court  has  refused  to  be  guided  or  con- 
trolled by  the  law,  relative  to  the  questions  determined,  as  laid  down 
by  the  prior  decisions  of  the  supreme  court.  The  mere  fact  that  the 
court  may  have  erred  in  applying  the  rules  of  law  to  the  facts  pre- 
sented, or  erred  in  the  decision  of  the  questions  raised  is  not  open  to- 
enquiry  upon  certiorari.    Ih. 

Jurisdiction — Validity  of  Securities — Fraud^Pleading. — ^Where 
the  tnain  issue  between  the  parties  was  as  to  the  validity  of  certain 
securities,  and  the  court  of  appeals  had  jurisdiction  to  determine  that 
issue,  it  also  had  jurisdiction  to  determine  whether  or  not  the  pleadings 
presented  the  issue  of  fraud,  and  the  court  having  held  the  securities- 
invalid  on  the  ground  that  they  were  fraudulent,  the  supreme  court  will 
not  upon  certiorari  review  the  ruling  of  the  court  of  appeals  on  the 
ground  that  fraud  was  not  made  an  issue  by  the  pleadings,    lb. 

CHANGE  OF  VENUE:  Sec  VENUE. 


CITIES  AND  TOWNS: 

Creating  Indebtedness — Submission  to  Electors. — ^Under  the  con- 
stitution and  statutes  prohibiting  cities  and  towns  from  creating  any 
indebtedness  until  it  has  been  voted  in  favor  of  by  the  electors  thereof 
and  enumerating  several  purposes  for  which  such  indebtedness  may  be 
contracted,  an  election  at  which  all  the  several  purposes  enumerated 
and  the  amount  of  indebtedness  to  be  created  are  submitted  as  one 
proposition  so  that  the  electors  must  vote  for  or  against  them  as  a 
whole,  is  invalid,   and   bonds  issued  thereunder  are  void.     Only  one- 
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purpose  for  which  the  indebtedness  is  to  be  created  should  be  sub- 
mitted at  one  time,  or  if  more  than  one  is  submitted  they  should  be 
submitted  as  separate  propositions  with  the  several  amounts  of  indebted- 
ness proposed  for  each,  so  that  an  elector  can  vote  for  any  one  or  more 
of  the  propositions  he  may  favor  and  against  such  as  he  opposes.  The 
City  of  Denver  et  al.  v.  Hayes  et  al.  no. 

Interest — Deposit  for  Invalid  City  Bonds. — Where  the  successful 
bidders  for  an  issue  of  city  bonds  made  a  deposit  as  a  bonus  and  the 
bonds  proving  to  be  invalid  the  bidders  demanded  the  return  of  their 
deposit,  they  are  not  entitled  to  interest  on  such  deposit  after  the  date 
of  such  demand.    lb. 

Necligencc — Defective  Sidewalks — Notice — Pleading. — In  an  ac- 
tion against  a  city  for  damages  for  personal  injuries  caused  by  a  de- 
fective sidewalk  a  complaint  which  alleges  that  the  defect  was  plainly 
visible  and  existed  for  more  than  two  months  prior  to  the  accident  is 
sufficient  to  charge  defendant  with  constructive  notice  of  the  defect  and 
a  demurrer  on  that  ground  should  be  overruled.  The  city  of  Denver 
V.  Hyatt  129. 

Xegligence — Defective  Sidewalks — Evidence — Street  Lights. — In 
an  action  against  a  city  for  damages  for  personal  injuries  caused  by  a 
defective  sidewalk  where  the  accident  occurred  at  night,  evidence  that 
there  was  no  light  at  the  intersection  of  the  streets  adjacent  to  the  de- 
fective sidewalk  was  competent  and  admissible  to  show  tnat  at  the  time 
of  the  accident  the  defect  was  not  visible,  as  tending  to  prove  that 
plaintiff  was  in  the  exercise  of  due  care.    lb. 

Negligence — Defective  Sidewalks — Notice — Instructions. — In  an 
action  against  a  city  for  damages  for  injuries  caused  by  a  defective 
sidewalk,  mere  notice,  on  the  part  of  defendant,  of  the  existence  of  the 
defect  wouM  not  be  sufficient  to  render  it  liable,  but  its  negligence 
would  depend  on  its  failure  to  exercise  reasonable  diligence  in  repair- 
ing such  defect  after  knowledge  of  its  existence.  An  instruction  which 
in  substance  stated  that  notice  of  the  defect  would  be  sufficient  to 
establish  defendant's  negligence  is  erroneous,  but  where  the  uncontra- 
dicted evidence  shows  that  the  defect  was  plainly  visible  and  had 
existed  for  so  long  a  time  as  to  clearly  establish  negligence  in  failing 
to  repair  it,  the  error  was  without  prejudice.     lb. 

Negligence — Defective  Sidewalks — Question  for  Jury. — In  an 
action  against  a  city  for  damages  for  injuries  caused  by  a  defective 
sidewalk  where  the  defect  was  a  break  or  hole  about  20  inches  long 
and  of  an  irregular  width  averaging  about  three  inches,  the  question 
as  to  whether  or  not  it  was  such  a  defect  that  a  failure  to  repair  would 
constitute  negligence  was  a  question  for  the  jury  and  a  non-suit  on. 
that  ground  was  properly  denied.    Ih, 
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City  Council — Board  of  Public  Works — ^Mandamus — ^Jurisdiction. 
— In  a  mandamus  proceeding  against  the  board  of  public  works  of  the 
city  of  Denver  to  compel  the  board  to  grant  permission  to  a  telephone 
company  to  excavate  a  trench  in  one  of  the  public  alleys  in  which  to 
place  conduits  for  laying  wires,  the  board  has  no  right  to  question 
the  constitutionality  of  the  ordinance  or  resolution  of  the  city  council 
granting  to  the  telephone  company  the  privilege  of  occupying  the  streets 
and  alleys  of  the  city  for  the  purpose  of  constructing  and  operating 
a  telephone  system  on  the  ground  that  it  attempted  to  make  an  irre- 
vocable grant  of  a  special  privilege.  And  the  attempt  by  the  board 
to  set  up  in  its  answer  such  invalidity  as  a  defense  does  not  give  t^»e 
supreme  court  appellate  jurisdiction  on  the  ground  that  a  franchise 
or  a  constitutional  question  is  involved  for  the  reason  that  the  board  may 
not  raise  that  question.  The  Board  of  Public  Works  v.  The  Denver 
Telephone  Co.  401. 

Same — I'arties. — In  an  action  of  mandamus  against  the  board  of 
public  works  of  the  city  of  Denver  to  compel  said  board  to  grant  per- 
mission to  a  telephone  company  to  excavate  a  trench  in  one  of  the 
public  alleys  of  the  city  in  which  to  place  conduits  for  its  wires,  the 
fact  that  the  city  attorney  appears  for  the  respondent  does  not  make 
the  city  in  its  municipal  capacity  a  party  so  as  to  authorize  the  determin- 
ation of  the  validity  of  petitioner's  privilege  or  franchise,     lb. 

Street  Commissioner — Negligence — Liability  of  Town. — Where  a 
street  commissioner  had  control  and  direction  of  the  improvements  and 
repairs  to  be  made  on  the  streets  of  the  town  and  had  charge  of  the 
town  teams  and  was  engaged  in  hauling  gravel  from  a  pit  for  the 
purpose  of  improving  and  repairing  the  streets  the  town  was  liable 
for  damages  caused  by  the  negligence  of  the  commissioner  which  re- 
sulted in  injury  to  a  person  employed  by  the  commissioner  while 
working  in  the  gravel  pit,  whether  or  not  the  cojnmissioner  had  express 
direction  from  the  board  of  trustees  to  excavate  in  that  particular  pit 
The  Town  of  Colorado  City  v.  Liafe  468. 

Negligence — Pleading — Waiver, — In  an  action  against  a  town  for 
damages  for  personal  injuries,  a  complaint  which  alleged  that  plaintiff 
was  employed  by  the  proper  officers  of  the  town,  and  that  through  the 
negligence  of  the  officers  of  the  town  he  was  injured,  should  have  been 
more  specific  and  should  have  alleged  by  what  particular  officer  he 
was  employed  and  that  he  was  employed  to  work  for  the  town,  and 
should  have  alleged  what  particular  officer's  necrligence  caused  the 
injury,  but  by  answering,  the  defendant  waived  its  right  to  questkn 
the  sufficiency  of  the  complaint  on  that  ground.    lb. 

Negligence — Notice  of  Dangerous  Condition — Evidence. — ^In  an 
action  against  a  town   for  damages  caused  to  plaintiff  by  the  caving 


Ind£X.  557 

CITIES  AND  TOWNS— C<m«nw«i. 

in  of  a  gravel  pit  while  plaintiff  was  working  therein  under  the  em- 
ployment and  direction  of  the  street  commissioner  a  conversation  had 
by  a  witness  with  the  street  commissioner  a  few  minutes  before  the 
injury  in  which  witness  informed  the  commissioner  of  the  dangerous 
condition  of  the  pit  was  admissible  in  evidence  to  show  notice  to  the 
commissioner  of  such  dangerous  condition.     lb. 

Same. — Where  a  street  commissioner  in  charge  of  the  work  of  exca- 
vating gravel  from  a  pit  was  informed  by  an  employee  of  the  dangerous 
condition  of  the  pit,  it  was  his  duty  to  inform  other  employees  of  what 
he  had  heard  of  the  condition  of  the  pit  and  to  make  an  inspection  and 
if  the  pit  was  found  dangerous  to  protect  the  workmen  therein,  and 
his  failure  to  make  such  inspection  and  to  give  employees  in  the  pit 
the  information  he  had  received  of  its  condition  was  negligence  which 
would  render  the  town  liable  for  injuries  to  an  employee,  who  had 
no  notice  of  the  danger,  caused  by  the  caving  in  of  the  pit,  whether  the 
commissioner  directed  the  employee  what  particular  place  in  the  pit 
to  work  or  whether  the  employee  selected  the  place  for  himself.    lb. 

Costs — State  Revenue. — A  statute  directing  the  clerk  of  the  su- 
preme court  to  collect  from  each  party,  to  a  cause  or  proceeding  in 
that  court,  in  addition  to  the  fees  already  provided,  a  fee  of  five  dollars 
for  the  purpose  of  state  revenue,  does  not  apply  to  counties  and 
municipal  corporations  when  parties  to  suits.  The  City  of  Denver  v, 
Bonesteel  483. 

Withdrawal  of  Territory  from  Corporation — Statutes — Repeal.— 
Section  2742  Gen.  Laws  1877  as  amended  in  1879  (Mills  Ann.  Stats. 
sec.  4530)  so  far  as  it  applied  to  cities  and  incorporated  towns  was 
superseded  and  repealed  by  the  act  of  1891  (Laws  1891,  page  392) 
providing  for  the  disconnection  of  territory  from  cities  and  towns  and 
the  act  of  1891  was  expressly  repealed  by  the  act  of  1893  (Laws  of  1893, 
page  461)  so  that  there  is  no  statute  in  the  state  authorizing  the  dis- 
connection of  territory  from  a  city  or  incorporated  town.  Rice  v.  The 
Colorado  Smelting  Co,  519. 

Corporations — Ultra  Vires — Damages — Purchase  of  Claim. — A 
corporation  organized  and  incorporated  for  the  purpose  of  buying,  sell- 
ing and  improving  real  estate  has  not  the  power  to  purchase  a  claim 
for  damages  so  as  to  maintain  an  action  thereon.  And  where  such 
corporation  purchased  and  took  an  assignment  of  a  claim  for  damages 
to  town  lots  caused  by  building  a  viaduct  by  a  city,  which  damage 
accrued  prior  to  the  time  the  corporation  acquired  title  to  the  lots  the 
act  was  ultra  vires  and  the  corporation  coiild  not  maintain  an  action 
against  the  city  for  stich  damages.  The  City  of  Pueblo  v.  The  Shutt 
Investment  Co.  524. 

Viaducts — Damage  to  Lots — Assignment  of  Claim  for  Damage.— 
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Where  a  corporation  purchased  certain  town  lots,  damaged  by  the 
building  of  a  viaduct,  after  the  viaduct  had  been  built,  and  afterwards 
took  an  assignment  from  its  grantor  of  his  claim  against  the  city  for 
damage  to  some  of  the  lots  purchased,  it  could  not  maintain  an  action 
against  the  city  for  damage  to  the  lots  not  mentioned  in  the  assignment 
of  the  claim  for  damages.    lb, 

CITY  BONDS :  See  BONDS. 

CLAIMS  AGAINST  COUNTIES: 

Disallowance  in  Part — Warrants — ^Acceptance — Satisfaction- 
Estoppel. — Where  a  party  presented  a  claim  against  a  county  upon  a 
form  generally  used  for  that  purpose  on  which  was  a  blank  indorse- 
ment to  the  effect  that  the  amount  allowed  was  in  full  payment  of  the 
claim,  and  the  claimant  knew  that  it  was  the  custom  of  the  board, 
whenever  a  claim  was  disallowed  in  part,  to  indorse  the  amount  al- 
lowed on  the  back  of  the  claim  as  in  full  thereof,  and  his  claim  was 
allowed  in  part  and  the  balance  rejected  and  the  amount  allowed  was 
indorsed  upon  the  claim  as  in  full  thereof,  and  he  accepted  a  warrant 
therefor,  his  acceptance  was  in  full  satisfaction  of  the  claim  and  he 
was  estopped  to  sue  the  county  for  the  balance  of  the  claim,  and  the 
fact  that  he  protested  to  the  board  against  the  rejection  of  any  part 
of  his  claim,  either  before  or  after  its  action  thereon,  is  immaterial. 
The  Board  of  County  Commissioners  of  La  Plata  County  v.  Mor- 
gan 322, 

County  Commissioners — Discretionary  Powers — Allowance  op 
Claim — Care  of  Indigent  Sick. — Section  3391  Mills  Ann.  Stats,  which 
provides  that  when  any  one  not  coming  within  the  definition  of  a 
pauper  shall  fall  sick  in  any  county  of  this  state,  not  having  money  or 
property  to  pay  his  board,  nursing  or  medical  attendance,  that  the 
county  commissioners  shall  give  such  assistance  to  such  person  as  they 
may  deem  just  and  necessary,  and  may  make  such  allowance  therefor 
as  they  shall  deem  just  and  equitable,  vests  in  the  board  a  discretion 
to  allow  and  pay  in  cases  of  this  character  what  may  be  deemed 
reasonable  and  fair.  And  where  a  bill  was  presented  to  the  board  for 
furnishing  board,  lodging,  caring  for  and  nursing  such  sick  person 
and  the  account  was  allowed  in  part,  in  order  to  maintain  an  action 
against  the  board  for  the  balance  of  the  account  the  plaintiff'  must 
show  that  the  board  abused  its  discretion  in  making  the  allowance  it 
did.  The  Board  of  County  Commissioners  of  Rio  Grande  County  v, 
Lewis  378. 

Tax  Sales — No  Taxes  Due — Liabilities  of  Counties. — Section  3776 
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Mills  Ann.  Stats,  which  provides  that  when  land  is  wrongfully  sold 
•on  which  no  tax  is  at  the  time  due,  the  county  shall  refund  to  the  pur- 
•chaser  the  principal  with  interest  at  twenty-five  per  cent  per  annum 

is  not  limited  to  sales  which  are  valid  in  all  other  respects  except  that 
mentioned  in  the  section.  Merely  because  the  sale  is  also  void  for  some 
other  reason  than  the  one  mentioned  in  this  particular  section  makes  it 

none  the  less  void  because  at  the  time  no  tax  was  due.    The  Board  of 

County  Comrs.  of  Rio  Grande  County  v.  Whelen  et  al,  435. 

Same — Assignment  of  Certificate. — The  assigment  of  a  tax  sale 
•certificate  carries  with  it  and  vests  in  the  assignee  all  the  rights  of  the 
original  purchaser.  And  where  the  original  purchaser  had  a  right  of 
•action  against  the  county  to  recover  back  the  purchase  money,  the  same 
right  vests  in  the  assignee  without  a  sp'^cific  assignment  of  the  right 
-of  action.  And  where  land  is  bid  in  by  the  county  an  assignee  of  the 
certificate  has  the  same  right  of  action  against  the  county  to  recover 
•back  the  purchase  money  as  though  he  were  an  original  purchaser.    lb. 

Tax  Sales — No  Tax  Due — Liability  of  County — Constitutional 
Law. — That  part  of  section  3776  Mills  Ann.  Stats,  which  provides  for 
the  recovery  of  interest  at  the  rate  of  twenty-five  per  cent  per  annum 
from  the  coimty  by  the  purchaser  at  tax  sale  where  land  is  sold  on 
which  no  tax  is  due  is  in  the  nature  of  a  penalty  and  to  the  extent 
that  it  provides  for  the  payment  of  such  interest  is  not  germane  to  the 
subject  matter  as  declared  in  the  title  of  the  act  and  I'  ^unconstitutional 
-and  void.   lb. 

-CONSERVATORS : 

Insanity — Appellate  Practice — Parties. — Ordinarily  one  adjudged 

non  compos  mentis  can  only  act  through  a  recognized  representative, 

but  this  is  not  the  case  where  the  object  of  the  action  is  to  determine 

the  legality  of  the  judgment,  adjudging  him  incapable  of  managing 

his  own  affairs.    Where  in  a  proceeding  for  that  purpose  in  the  cotmty 

•court  a  party  is  adjudged  incapable  of  managing  his  own  affairs  on 

account  of  his  insanity  and  a  conservator  is  appointed  he  may  in  his 

own  name  prosecute  error  to  such  judgment  in  the  supreme  court. 

So  long  as  the  action  for  that  purpose  is  undisposed  of,  the  judgment 

-of  the  trial    court   regarding   his   mental   capacity   is   not  conclusive. 

•Shapter  v.  Pillar  209. 

Insanity. — In  a  proceeding  to  have  a  party  adjudged  incapable  of 
managing  his  own  affairs  and  to  have  a  conservator  appointed,  it  is  not 
necessary  to  show  that  the  party  is  absolutely  insane  and  entirely 
bereft  of  reason,  but  if  a  mental  infirmity  exists  of  such  character 
and  to  such  a  degree  that  the  person  so  afflicted  is  for  that  reason 
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unable  to  act  intelligently  with  respect  to  his  business  aflFairs,  or  is 
affected  with  mental  imbecility  not  strictly  insanity,  but  to  such  an 
extent  that  he  is  deprived  of  the  power  to  act  in  a  proper  and  provident 
manner  in  the  management  of  his  property  interests,  a  conservator 
may  be  appointed.  On  the  other  hand,  although  the  mind  may  not 
be  sound,  if  the  person  retains  sufficient  reasoning  capacity  to  man- 
age his  business  affairs,  although  the  management  might  not  be  such 
as  intellectual  vigor  and  skill  might  approve,  he  would  not  come  within* 
the  purview  of  the  statute  as  requiring  a  conservator.    lb. 

Same — Degree  of  Insanity. — ^The  degree  of  insanity  necessary  to- 
warrant  the  appointment  of  a  conservator  must  be  such  as  incapacitates 
from  properly  and  safely  managing  ordinary  business  affairs.    lb. 

Insanity — Natural  and  Constitutional  Rights. — ^Our  statute 
authorizing  the  appointment  of  conservators  as  herein  construed  is  not 
in  violation  of  any  natural  or  constitutional  rights  of  acquiring,  pos- 
sessing and  protecting  property.     lb. 

Insanity — Evidence — Opinions  of  Witnesses. — In  a  proceeding  to- 
have  a  person  declared  insane  and  to  appoint  a  conservator,  witnesses 
who  have  seen  and  conversed  with  the  person  can  properly  give  their 
opinion  on  the  question  of  his  insanity,  but  it  is  error  to  admit  the 
opinion  of  witnesses  as  to  the  degree  of  his  insanity,  or  as  to  whether 
he  is  thereby  incapacitated  from  managing  his  business.  Whether  or 
not  he  is  so  incapacitated  is  for  the  jury  to  determine  from  the  pro- 
bative facts  bearing  thereon.    lb. 

Insanity — Evidence — Interest  of  Witnesses. — In  a  proceeding  for 
the  appointment  of  a  conservator,  a  witness  may  be,  within  reasonable 
limits,  cross-examined  for  the  purpose  of  showing  his  motive  or  in- 
terest in  the  case  that  might  have  some  influence  upon  his  state- 
ments,   lb. 

Insanity — Physical  Condition. — In  a  proceeding  for  the  appoint- 
ment of  a  conservator  the  physical  condition  of  the  person  for  whon 
a  conservator  is  requested  can  be  considered  only  so  far  as  it  affects 
his  mental  condition.    lb. 

Insanity — Character  of  Business. — In  a  proceeding  for  the  ap- 
pointment of  a  conservator,  in  determining  the  degree  of  incapability 
of  the  person,  the  character  and  extent  of  his  business  should  be  takea 
into  consideration.  A  person  might  by  reason  of  mental  disturbance 
be  incapacitated  from  properly  and  safely  attending  to  a  complicated 
business,  but  capable  of  managing  one  not  complicated.     lb. 

Insanity — Wishes  of  Ward. — In  the  appointment  of  a  conservator^ 
all  things  being  equal,  the  court  should  so  far  as  consonant  with  duty^ 
select  a  conservator  agreeable  to  the  wishe*;  of  the  ward  if  he  is  not 
too  insane  to  exercise  a  sensible  opinion  upon  that  question.    lb. 
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Statutory  Construction — Retrospective  Law.- -The  act  of  April 
If  1^97  (Session  Laws,  1897,  p.  259) ,  providing  a  mode  of  ascertaining 
the  average  number  of  cars  in  use  in  the  state  belonging  to  individuals 
or  corporations  other  than  railroad  companies  operating  a  line  of  rail- 
road, is  not  retrospective  as  to  taxes  for  the  year  1897  as  such  cars 
were  already  subject  to  taxation  and  this  act  merely  provides  a  method 
of  ascertaining  the  average  number  in  use  during  the  year.  The 
American  Refrigerator  Transit  Co.  v.  Adams  ei  al.  119. 

Taxes  and  Taxation — Railroad  Cars  Owned  Outside  the  State — 
Uniformity. — ^The  act  (Session  Laws  1897,  page  259)  providing  a 
method  for  ascertaining  the  average  number  of  cars  in  use  in  the  state 
and  owned  by  individuals  or  corporations  other  than  railroad  com* 
panies  operating  a  line  of  railroad,  is  not  in  violation  of  the  rule  of 
uniformity  of  taxes  enjoined  by  section  3  article  10  of  the  constitu- 
tion because  it  excepts  from  its  operation  cars  belonging  to  railroad 
companies  operating  a  line  of  railroad.     lb. 

Same. — ^The  act  (Session  Laws  1897,  page  259)  is  not  in  violation  of 
the  14th  amendment  of  the  constitution  of  the  United  States  because 
it  fails  to  provide  an  opportunity  for  the  owners  of  cars  to  be  heard 
as  such  an  opportunity  is  afforded  by  the  act  of  1891  (Session  Laws 
1891,  page  293).     lb. 

Juries — Verdict. — The  act  of  1899  (Session  Laws  1899,  page  244) 
providing  that  in  all  civil  cases  tried  by  a  jury  a  verdict  may  be  re- 
turned by  three- fourths  of  the  number  of  jurors  sitting  in  such 
case  is  in  contravention  of  section  23  of  the  bill  of  rights  and  is  un- 
constitutional and  void.     The  City  of  Denver  v,  Hyatt  129. 

Ejectment — New  Trial  as  of  Right — Repeal  of  Law. — The  act 
(Session  Laws  1899,  page  161)  amending  code  section  272  and  re- 
pealing that  part  of  the  section  which  gave  to  the  defeated  party  in 
an  action  for  possession  of  real  property  a  new  trial  as  matter  of 
right  upon  application  and  payment  of  costs  before  the  first  day  of  the 
next  term,  is  constitutional  and  applicable  to  causes  pending  but  in 
which  there  had  been  no  trial  at  the  time  the  repealing  act  took  effect, 
and  the  supreme  court  will  issue  a  writ  of  prohibition  to  prevent  a 
district  court  from  granting  a  new  trial  as  matter  of  right  in  such 
case.    The  People  v.  The  District  Court  of  Boulder  County  161. 

Insanity — Conservators — Natural  and  Constitutional  Rights. 

Our  statute  authorizing  the  appointment  of  conservators  as  herein  con- 
strued is  not  in  violation  of  any  natural  or  constitutional  rights  of 
acquiring,  possessing  and  protecting  property.    Shapter  v.  Pillar  209. 

Mechanics'  Liens — Attorneys'  Fees. — ^That  part  of  the  Mechanics* 
lien  act  (Session  Laws  1893,  page  325,  section  18)  which  provides  for 
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attorneys'  fees  to  be  taxed  as  costs  in  all  stiits  for  foreclosure  in 
case  plaintiff  obtains  a  judgment  is  unconstitutional  and  void.  CamP' 
bell  V.  The  Los  Angeles  Gold  Mine  Co.  256. 

Question  from  Senate. — A  bill  requiring:  corporations  to  pay  their 
employees  semi-monthly  in  lawful  money  of  the  United  States,  pro- 
hibiting contracts  in  violation  thereof  and  providing  penalties  for  its 
violation  involves  private  rights  and  a  question  from  the  senate  as  to 
the  constitutionality  of  such  bill  does  not  invoke  the  jurisdiction  of  the 
supreme  court  so  as  to  require  an  opinion  thereon  under  section  3, 
article  6  of  the  constitution.    In  Re  Senate  Bill  No,  27,  359. 

Tax  Sales — No  Tax  Due — ^Liability  op  County. — ^That  part  of 
section  3776  Mills  Ann.  Stats,  which  provides  for  the  recovery  of  inter- 
est at  the  rate  of  twenty-five  per  cent  per  annum  from  the  county 
by  the  purchaser  at  tax  sale  where  land  is  sold  on  which  no  tax  is  due 
is  in  the  nature  of  a  penalty  and  to  the  extent  that  it  provides  for  the 
payment  of  such  interest  is  not  germane  to  the  subject  matter  as 
declared  in  the  title  of  the  act  and  is  unconstitutional  and  void.  The 
Board  of  County  Comrs.  of  Rio  Grande  County  v.  Whelen  et  al.  435. 

Water  Rights — Eminent  Domain — Right  of  Way  for  Ditch. — 
That  part  of  the  statute  relating  to  proceedings  to  condemn  lands  for 
right  of  way  for  irrigating  ditches  and  reservoirs,  which  permits  the 
question  of  necessity  for  taking  the  lands  sought  to  be  condemned 
to  be  enquired  into,  is  not  unconstitutional.    Gibson  v.  Cann  499. 

Statutes — ^Unconstitutional  Section — Amendment. — ^Where  an 
act  of  the  legislature  containing  a  section  obnoxious  to  section  2i» 
article  5  of  the  constitution  as  not  coming  within  the  subject  matter 
expressed  i&  the  title  is  amended  by  an  act  ientitled  an  act  to  amend 
the  act,  repeating  the  title  thereof,  which  amendatory  act  amends  the 
void  secticm  by  adding  thereto  a  clause  that  brings  it  within  the  meaning 
of  the  subject  matter  of  the  title,  the  rule  that  a  void  section  of  a 
statute  cannot  be  amended  has  no  application  since  the  title  of  the 
amendatory  act  makes  it  an  amendment  of  the  act  and  not  an  amend- 
ment  of  the  section.    Rice  v.  The  Colorado  Smelting  Co,  519. 

CONTRACTS : 

Mining  Companies — Rights  of  Stockholders. — ^Where  one  mining 
corporation  gets  control  of  the  majority  of  the  stock  of  another  and 
thereby  is  enabled  and  does  select  a  directory  under  its  control  through 
which  directory  it  secures  a  bond  and  lease  on  the  property  of  the 
second  company,  such  contract  is  void  and  will  be  set  aside  at  the  suit 
of  the  minority  stockholders  of  the  second  company  without  regard 
to  whether  or  not  the  controlling  company  was  guilty  of  any  actual 
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fraud  in  securing  the  contract    The  Glengary  Consolidated  Mining  Co, 
4t  al.  V.  Boehmer  et  al.  i. 

Partnership — Presumptions. — ^Where  a  partnership  agreement  is  in 
writing  it  is  presumed  that  all  previous  negotiations  concerning  the 
tame  were  merged  in  the  writing.     Mackey  v,  Magnon  lOO. 

Evidence — Parol  and  Written. — ^A  parol  agreement  directly  re- 
pugnant and  contrary  to  the  terms  of  a  written  agreement  does  not 
come  within  the  exception  that  sometimes  permits  parol  evidence  of 
other  and  further  agreements  than  the  one  expressed  in  the  writ- 
ing,   lb. 

Agency — Authority  Delegated  to  Committee  May  be  Executed  by 
Majority. — Where  the  water  right  owners  in  a  ditch  delegated  to  a 
committee  authority  to  reorganize  the  company  and  the  instrument 
creating  the  committee  authorized  a  majority  to  act,  it  is  immaterial 
that  one  of  the  committee  did  not  participate  in  its  deliberations  where 
a  majority  of  the  committee  concurred  in  the  action.  D aland  v.  The 
Crand  Valley  Irrigation  Co.  150. 

Infants  —  Member  of  Fa  mily  —  Services  —  Com  pen  s  ation  —  Pre- 
SUMPTION — ^Evidence. — Where  a  minor  enters  a  family,  receiving  those 
attentions  and  care,  and  the  ordinary  necessaries  which  would  be  fur- 
nished a  natural  member,  he  cannot  recover  for  services  rendered  the 
head  of  the  family  unless  an  agreement  be  shown  to  that  effect.  The 
presumption  of  law  is  that  his  support  compensates  for  the  services, 
and  to  overcome  this  presumption  an  agreement  for  compensation  must 
be  established  by  clear,  positive  and  direct  evidence.  Walker  v, 
Taylor  233. 

Corporations — Authority  of  Agent — Notice. — A  corporation  can 
only  act  through  its  authorized  agents,  and  one  contracting  with  a 
corporation  is  bound  to  take  notice  of  the  extent  of  authority  of  its 
agents  and  officers  with  whom  he  contracts.  The  Extension  Gold 
Mining  &  Milling  Co,  v.  Skinner  et  aL  237. 

Same — Board  of  Directors. — Where  the  by-laws  of  a  corporation 
vested  the  board  of  directors  and  president  with  the  general  manage- 
ment of  its  affairs  the  directors  could  only  act  as  a  board  and  not 
individually,  and  a  contract  made  with  the  secretary  and  treasurer 
who  was  also  a  director  was  not  binding  on  iJje  corporation.    lb. 

Corporations — ^Burden  of  Proof. — Where  one  attempts  to  enforce  a 
contract  made  with  an  officer  of  a  corporation,  the  burden  of  proof  is 
on  him  to  establish  that  the  contract  is  binding  on  the  corpora- 
tion,   lb. 

CoRP(»LATioNS — Commissions — Ratification. — Where  after  a  corpor- 
ation had  made  an  assignment  for  the  benefit  of  creditors  the  secretary 
And  treasurer,  who  was  also  a  director,  contracted  with  agents  to  pay  a 
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commission  for  the  sale  of  the  corporation  property,  the  contract  was 
not  binding  on  the  corporation.  And  the  fact  that  the  president  joined 
the  assignee  in  a  petition  to  the  court  for  leave  to  sell  the  property  to 
the  purchasers  furnished  by  the  agents  was  not  a  ratification  of  the 
contract  for  commission  where. the  president  and  other  officers  of  the 
corporation  had  no  knowledge  of  the  contract  made  with  the  secre- 
tary,   lb. 

Pleading — Statute  of  Frauds — Specific  Performance — Possession 
AND  Improvements  Under  Contract  of  Purchase. — In  an  action  for 
possession  of  real  estate  an  answer  which  attempts  to  set  up  a  defense 
under  a  contract  of  purchase  inhibited  by  the  statute  of  frauds,  on  the 
ground  of  possession  and  improvements  made  under  such  contract^ 
which  fails  to  allege  that  defendant  entered  into  possession  of  the 
premises  under  and  in  pursuance  of  such  contract,  or  that  the  improve- 
ments were  placed  thereon  in  furtherance  of  and  in  reliance  on  the 
contract  is  insufficient  to  state  a  defense  to  the  action.  Ebervillc  v. 
The  Leadville  Tunneling,  Mining  and  Drainage  Co.  241. 

Pleading — Trusts  and  Trustees. — In  an  action  for  possession  where 
defendant  attempted  to  defend  on  the  ground  that  plaintiff  was  trustee 
of  the  legal  title  for  defendant's  benefit,  an  answer  which  alleges  a 
contract  between  defendant  and  another  party  whereby  defendant  with- 
drew his  protest  to  a  patent  applied  for  by  the  other  party  to  a  placer 
claim  including  the  land  in  controversy  of  which  defendant  was  at  the 
time  an  actual  occupant  and  in  consideration  of  which  defendant  was 
to  have  a  deed  to  the  land  he  occupied  as  soon  as  a  patent  issued 
thereto,  but  which  fails  to  connect  plaintiff  with  the  contract  or  to 
charge  plaintiff  with  notice  thereof,  and  shows  that  the  party  with 
whom  the  contract  was  made  was  not  the  patentee  of  the  land,  is 
insufficient  to  state  a  defense  to  the  action.    lb. 

Alternative — Penalty — Specific  Performance. — Where  a  contract 
stipulates  for  one  of  two  things  in  the  alternative,  as  for  the  convey- 
ance of  land  or  the  payment  of  a  certain  sum  of  money  in  lieu  thereof, 
equity  will  not  interfere  to  decree  a  specific  performance  but  will  leave 
the  injured  party  to  his  remedy  of  damages  at  law.  But  where  a 
contract  stipulates  for  the  conveyance  of  land  and  adds  a  penalty  for 
the  purpose  of  securing  its  performance,  if  the  contract  is  one  that 
otherwise  calls  for  its  interposition,  equity  will  compel  a  specific  per- 
formance. The  Amanda  Gold  M.  &  M.  Co.  v.  The  People's  M.  &  M. 
Co.  et  al.    251. 

Same. — Where  a  contract  to  convey  land  adds  a  provision  to  pay  a 
certain  sum  in  case  of  failure  to  convey,  in  case  of  doubt  as  to  whether 
the  sum  so  fixed  is  a  penalty  or  liquidated  damages,  courts  lean  toward 
the  former.    lb. 
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Alternative — Election — Specific  Performance. — Where  a  contract 
to  convey  land  or,  in  case  of  failure,  to  pay  a  certain  sum  of  money 
is  susceptible  of  the  construction  that  it  is  in  the  alternative,  giving 
the  promisor  the  option  to  convey  or  pay  as  he  chooses,  if  the  lime 
lapses  within  which  he  agrees  to  do  the  one  or  the  other,  the  right  of 
election  shifts  to  the  promisee,  and  he  may  sue  for  the  one  or  the  other 
as  he  sees  fit    lb. 

Proposition  and  Acceptance. — ^To  constitute  a  contract  the  minds 
of  the  contracting  parties  must  meet  and  assent  to  the  same  thing  in 
the  same  sense.  A  party  to  whom  a  proposition  is  made  must  accept 
or  reject  the  proposition  as  a  whole.  An  offer  to  accept  under  modifica- 
tion is  a  rejection  of  the  offer.    Davis  v.  Thomas  303, 

Same — Evidence. — Defendant,  the  locator  of  a  mining  claim,  pro- 
posed to  plaintiff  that  if  he  would  pay  the  expenses  of  a  survey  and 
the  assessment  work  he  would  give  him  a  half  interest  in  the  claim. 
Plaintiff  answered  that  if  the  claim  was  in  conflict  with  certain  other 
claims  he  would  have  nothing  to  do  with  it  but  that  he  would  employ 
a  surveyor  to  make  the  survey.  He  employed  a  surveyor  that  had 
already  been  engaged  by  defendant  to  make  the  survey.  Defendant 
refused  to  permit  the  surveyor  to  place  plaintiff's  name  on  the  location 
stake  and  paid  for  the  survey.  Held  that  there  was  no  such  acceptance 
of  defendant's  proposition,  by  plaintiff,  as  would  constitute  an  en- 
forceable contract.    Ih. 

Attorney  and  Client. — Plaintiff  procured  contracts  with  some  of 
the  heirs  of  a  decedent  whereby  he  was  to  employ  counsel  and  prosecute 
a  suit  for  them  for  their  interest  in  a  mine,  and  was  to  receive  as  com- 
pensation two-thirds  of  whatever  they  recovered.  He  employed  de- 
fendant, a  lawyer,  to  prosecute  the  suit  and  assigned  to  him  one-half 
of  his  interest  in  the  contracts.  At  the  time  he  employed  defendant 
plaintiff  was  negotiating  with  the  surviving  widow  of  the  deceased 
for  a  similar  contract  as  the  one  made  with  the  other  heirs  of  which 
he  informed  defendant.  Plaintiff  failed  to  procure  a  contract  from 
the  widow,  and  afterwards  defendant  without  the  knowledge  of  plain- 
tiff entered  into  a  contract  with  her  whereby  he  agreed  to  prosecute  the 
suit  for  her  for  one- third  of  what  he  recovered.  Held  that  whether 
plaintiff  placed  his  action  upon  a  contract  with  defendant  or  upon  the 
fiduciary  relations  existing  between  them  as  attorney  and  client,  the 
trial  court  having  resolved  the  facts  against  plaintiff  upon  conflicting 
evidence,  there  was  no  legal  obligation  on  the  part  of  defendant  to 
divide  with  plaintiff  the  amount  received  on  his  contract  with  the 
widow  such  as  would  support  plaintiff's  action  for  one-half  thereof. 
Casserleizh  v.  Green  392. 
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Contracts  —  Alternative  —  Penalty  —  Sfcofic  Perform.»j«?ce.  — 
Where  a  contract  stipulates  for  one  of  two  things  in  the  alternative,  as 
for  the  conveyance  of  land  or  the  payment  of  a  certain  sum  of  money 
in  lieu  thereof,  equity  will  not  interfere  to  decree  a  specific  performance 
but  will  leave  the  injured  party  to  his  remedy  of  damages  at  law.  But 
where  a  contract  stipulates  for  the  conveyance  of  land  and  adds  a 
penalty  for  the  purpose  of  securing  its  performance,  if  the  contract  is 
one  that  otherwise  calls  for  its  interposition,  equity  will  compel  a  specific 
performance.  The  Amanda  Gold  M.  &  M.  Co,  v.  The  People's  Af.  & 
M,  Co.  251. 

Same. — Where  a  contract  to  convey  land  adds  a  provision  to  pay  a 
certain  sum  in  case  of  failure  to  convey,  in  case  of  doubt  as  to 
whether  the  sum  so  fixed  is  a  penalty  or  liquidated  damages,  courts 
lean  toward  the  former.    lb. 

Contracts  —  Alternative  —  Election  —  Specific  Perform  ance.  — 
Where  a  contract  to  convey  land  or,  in  case  of  failure,  to  pay  a  certain 
sum  of  money  is  susceptible  of  the  construction  that  it  is  in  the  alterna- 
tive, giving  the  promisor  the  option  to  convey  or  pay  as  he  chooses, 
if  the  time  lapses  within  which  he  agrees  to  do  the  one  or  the  other, 
the  right  of  election  shifts  to  the  promisee,  and  he  may  sue  for  the 
one  or  the  other  as  he  sees  fit.    lb. 

Water  Rights — Pleading — ^Easement. — ^Where  a  ditch  company  in- 
corporated for  the  purpose  of  building  a  certain  ditch,  and  which 
owned  no  other  ditch,  issued  a  certificate  to  the  effect  that  the  party 
to  whom  it  was  issued  was  the  owner  of  a  water  right  of  a  certain 
amount  in  the  company  and  that  the  same  was  free  from  all  due^ 
and  assessments,  the  certificate  was  a  sufficient  conveyance  in  writing 
of  a  perpetual  and  non-assessable  water  right  and  easement  in  the 
ditch  of  the  company,  and  where  the  company  issuing  the  certificate 
as  well  as  its  successor  had  ever  since  the  issuance  of  such  certificate 
delivered  water  to  the  certificate  holder  through  his  headgate  and 
lateral  ditches,  it  was  an  interpretation  of  the  certificate,  and  in  an 
action  by  such  certificate  holder  against  a  company,  which  succeeded 
by  purchase  to  the  ownership  of  the  ditch  and  rights  of  the  issuing 
company,  to  quiet  title  to  such  water  right  and  easement,  a  complaint 
that  alleges  the  foregoing  facts  states  a  cause  of  action.  The  Grand 
Valley  Irrigation  Co.  v.  Lesher  et  al.  273. 

Consideration — Written  Instruments — ^Waiver. — A  written  instru- 
ment imports  a  consideration,  and  in  an  action  to  quiet  title  to  a  water 
right  evidenced  by  a  written  certificate,  a  consideration  need  not  be 
proven  in  the  first  instance.  And  where  the  plaintiff  offered  to  show 
the  whole  transaction  which  resulted  in  the  execution  of  the  certifi- 
cate, which  evidence  was  excluded  on  the  objection  of  defendant,  the 
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defendant     cannot    afterwards    object    that    no    consideration     was 
shown.    lb. 

Water  Rights — Easements — Notice, — ^Where  an  irrigation  com- 
pany purchased  the  ditch  and  rights  of  another  company  through  the 
foreclosure  of  a  deed  of  trust  that  expressly  reserved  certain  perpetual 
and  non-assessable  water  rights,  and  the  county  records  disclosed  that 
the  articles  of  incorporation  of  the  grantor  company  provided  for  such 
water  rights,  and  that  certificates  had  been  issued  therefor,  and  along 
the  line  of  the  ditch  were  the  headgates,  lateral  ditches  and  cultivated 
lands  of  the  owners  of  such  water  rights,  the  purchaser  was  charged 
with  notice  and  took  the  ditch  burdened  with  the  easement  of  such  per- 
petual water  rights.     lb. 

Pleading — Negative  Pregnant. — In  an  action  to  quiet  title  to  and 
enforce  a  perpetual  non-assessable  water  right,  a  denial  that  such  con- 
veyances were  executed  to  plaintiff  "as  operated  to  convey  perpetual 
or  non-assessable  water  rights"  is  a  mere  negative  pregnant.    lb. 

Water  Rights — Contracts — Notice — Innocent  Purchaser. — Secret 
trusts  or  equities  in  land  antagonistic  to  the  title  as  disclosed  by  the 
record,  do  not  bind  a  bona  fide  purchaser  without  notice.  And  where 
a  party  by  a  quit-claim  deed  conveyed  all  his  right  to  the  prior  use  of 
certain  water  for  irrigation  and  at  the  same  time  by  a  separate  con- 
tract the  use  of  the  water  was  limited  to  a  certain  tract  of  land  and 
when  not  so  used  was  to  revert  to  the  grantor,  a  purchaser  from  the 
grantee  without  notice  of  the  separate  contract  was  not  bound  by  the 
limitation  and  the  grantor  being  a  junior  appropriator  of  the  water  the 
fact  that  he  constructed  ditches  and  made  preparation  for  the  use  of 
the  water  was  no  notice  to  the  purchaser  of  the  limitation.  King  v. 
Ackroyd  488. 

Water  Rights — Appurtenance. — Where  a  water  right  is  used  in 
irrigating  land  it  will  pass  with  a  conveyance  of  the  land  under  the 
word  appurtenances  without  any  specific  conveyance  or  description  in 
the  deed,  where  it  appears  that  it  was  the  intention  of  the  grantor  that 
it  should  pass.    lb. 

Water  Rights — Transfer  of  Use  to  Other  Lands. — Where  a  party 
conveyed  a  priority  of  right  to  the  use  of  water  he  retaining  the  rights 
of  a  junior  appropriator  and  the  land  originally  irrigated  by  his  grantee 
with  the  water  conveyed  became  saturated  and  boggy  so  that  the 
water  could  no  longer  be  used  thereon  with  profit,  the  grantee  or 
his  successor  in  title  could  transfer  the  use  of  the  water  to  other  lands 
or  could  transfer  it  to  other  persons  to  be  used  in  irrigating  their 
lands  in  exchange  for  water  from  another  ditch,  if  by  the  transfer  or 
exchange  no  more  water  was  used  than  was  originally  used  and  no 
other  right  of  the  junior  appropriator  was  injuriously  affected.     lb. 
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Trusts  and  Trustees. — ^The  title  to  property  belonging  to  a  cor- 
poiation  is  vested  in  it  for  the  use  and  benefit  of  its  stockholders  and 
it  holds  the  property  as  a  trustee.  The  Glengary  Consolidated  Mining 
Co.  ct  al,  V.  Boehmer  et  al.  i. 

Stockholders — Management  of  G)RPOration  Affairs. — Ordinarily 
the  majority  of  the  stockholders  of  a  corporation  have  the  right  to 
control  its  affairs,  but  this  must  de  done  through  its  proper  representa- 
tives in  the  interest  of  all  the  stockholders.  No  combination  of  stock- 
holders less  than  the  whole  will  be  permitted  to  control  the  affairs  of 
the  corporation  in  their  interest  alone  to  the  injury  of  the  minority.  lb. 

Mining  Companies — Contracts — Rights  of  Stockholders. — Where 
one  mining  corporation  gets  control  of  the  majority  of  the  stock  of 
another  and  thereby  is  enabled  and  does  select  a  directory  tmder  its 
control  through  which  directory  it  secures  a  bond  and  lease  on  the 
property  of  the  second  company,  such  contract  is  void  and  will  be  set 
aside  at  the  suit  of  the  minority  stockholders  of  the  second  com- 
pany without  regard  to  whether  or  not  the  controlling  company  was 
guilty  of  any  actual  fraud  in  securing  the  contract.     lb. 

Foreign  Corporations — Doing  Business  in  State — State  War- 
rants— Suit  on. — A  suit  brought  in  this  state  by  a  foreign  corpora- 
tion to  enforce  the  collection  of  state  warrants  bought  at  its  place  of 
business  outside  the  state,  is  not  doing  business  in  the  state  such  as 
is  contemplated  by  our  statute  which  prohibits  foreign  corporations 
from  doing  business  in  the  state  until  they  have  paid  a  prescribed  fee 
to  the  secretary  of  state.  Kephart,  State  Treasurer  v.  The  People  ex  rel. 
The  American  Savings  Bank  73. 

Pleading — Demurrer — Foreign  Corporations. — A  plea  in  bar  to  an 
action  on  the  ground  that  plaintiffs  are  foreign  corporations  and  have 
failed  to  comply  with  the  requirements  of  the  constitution  and  statutes 
to  authorize  them  to  do  business  in  the  state  which  fails  to  allege  that 
plaintiffs  are  corporations  having  capital  stock  divided  into  shares  is 
insufficient  and  subject  to  demurrer  on  that  ground  as  it  fails  to  bring 
them  within  the  class  of  corporations  designated  in  the  statute.  The 
American  Refrigerator  Transit  Co.  v.  Adams  et  al.  119. 

Contracts — Authority  of  Agent — Notice. — A  corporation  can  only 
act  through  its  authorized  agents,  and  one  contracting  with  a  corpora- 
tion is  bound  to  take  notice  of  the  extent  of  authority  of  its  agents 
and  officers  with  whom  he  contracts.  The  Extension  Gold  Mining  & 
Milling  Co.  v.  Skinner  et  al.  237. 

Same — Board  of  Directors. — Where  the  by-laws  of  a  corporation 
vcj^ted  the  board  of  directors  and  president  with  the  general  manage- 
ment of  its  affairs  the  directors  could  only  act  as  a  board  and  not  in- 
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dividually,  and  a  contract  made  with  the  secretary  and  treasurer  who 
was  also  a  director  was  not  binding  on  the  corporation.    lb. 

Contracts — BxntDEN  of  Proof. — ^Where  one  attempts  to  enforce  a  con- 
tract made  with 'an  officer  of  a  corporation,  the  burden  of  proof  is  on 
him  to  establish  that  the  contract  is  binding  on  the  corporation.    lb. 

CoKtracts — Commissions — Ratification. — Where  after  a  corpora- 
tion had  made  an  assignment  for  the  benefit  of  creditors  the  secretary 
arid  treasurer,  who  was  also  a  director,  contracted  with  agents  to  pay 
a  commission  for  the  sale  of  the  corporation  property,  the  contract 
was  not  binding  on  the  corporation.  And  the  fact  that  the  president 
joined  the  assignee  in  a  petition  to  the  court  for  leave  to  sell  the  prop- 
erty to  the  purchasers  furnished  by  the  agents  was  not  a  ratification 
of  the  contract  for  commission  where  the  president  and  other  officers 
of  the  corporation  had  no  knowledge  of  the  contract  made  with  the 
secretary.    lb. 

Water  Rights — Transfer  of  Certificates. — ^Where  a  ditch  com- 
pany had  issued  certain  certificates  for  perpetual  water  rights  and 
recognized  the  transfer  of  said  certificates  without  requiring  a  sur- 
render of  the  certificates  or  that  the  transfers  be  made  on  the  books 
of  the  company,  it  waived  that  requirement  and  a  subsequent  purchaser 
of  the  ditch  and  rights  of  the  company  under  a  deed  that  expressly  re- 
served said  certificates  cannot  object  to  such  transfers.  The  Grand 
Valley  Irrigation  Co.  v.  Lesher  et  al.  273. 

Canal  Companies — Receivers. — A  canal  company  incorporated  under 
the  laws  of  Colorado  for  the  purpose  of  irrigating  its  own  lands  and 
lands  of  its  grantees  is  not  a  quasi  public  corporation  in  the  sense  that 
the  equitable  doctrine  of  preference  should  apply  to  it  as  in  case  of 
insolvent  railroad  corporations.  The  court  has  no  power  to  appoint 
a  receiver  to  conduct  the  business  of  such  insolvent  canal  company 
and  to  authorize  receiver's  certificates  for  such  purpose  and  to  give 
such  certificates  a  preference  over,  or  co-ordinate  lien  with,  prior 
mortgage  bonds,  without  the  consent  of  the  bondholders.  The  Belknap 
Savings  Bank  v.  The  Lamar  Land  and  Canal  Co.  et  al.  326. 

Banks — Reduction  of  Capital  Stock — Distribution  of  Assets. — 
The  fact  that  the  capital  stock  of  a  bank  is  reduced  does  not  of  itself 
authorize  a  distribution  of  the  assets  of  the  bank  in  any  form  among 
the  stockholders  in  a  sum  equal  to  the  difference  between  the  original 
and  the  reduced  amount  of  capital.  Such  a  distribution  would  be 
limited  to  the  extent  that  there  would  still  be  left  with  the  bank,  assets 
equal  in  value  to  the  par  value  of  its  capital  stock,  as  reduced,  aiter  the 
liabilities   were   discharged.     Kassler  v.   Kyle  374. 

Same — Burden  of  Proof. — Where  a  bank  reduced  the  amotmt  of  its 
capital  stock  and   issued  in  lieu  thereof  to   its  stockholders  one-half 
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the  amount  of  the  original  stock  in  new  stock  and  the  other  half  in 
certificates  of  deposit  and  shortly  thereafter  made  an  assignment  for 
the  benefit  of  creditors,  the  burden  was  on  one  claiming  under  such 
certificate  of  deposit  to  show  that  the  distribution  made  of  the  assets 
in  lieu  of  the  reduced  stock  was  such  as  could  legally  be  made.    lb. 

Banks — Reduction  of  Capital  Stock — Purchase  by  Bank  op  ns 
Cartal  Stock. — Where  a  bank  reduced  its  capital  stock  one-half  and 
distributed  assets  of  the  bank  amongst  the  stockholders  equal  to  one- 
half  the  par  value  of  the  original  stock,  such  a  transaction  was  in  effect 
a  sale  of  one-half  of  the  capital  stock  of  the  bank  to  itself  which  is 
prohibited  by  law  except  in  specified  instances,  and  its  agreement  to 
pay  for  such  stock  is  therefore  in  violation  of  its  charter  powers  and 
cannot  be  enforced  to  the  detriment  of  the  rights  of  general  credit- 
ors,   lb. 

Same — Innocent  Pubchaser. — ^Where  a  party  who  held  bank  stock 
as  collateral  security  was  notified  by  the  owner  of  the  stock  that  the 
bank  was  reducing  its  stock  and  at  the  request  of  such  owner  he  re- 
turned the  original  stock  and  received  in  lieu  thereof  one-half  the 
amount  in  new  stock  and  the  other  half  in  deposit  certificates  he  was 
not  an  innocent  purchaser  of  such  certificates.    lb. 

Failure  to  File  Annual  Statement — ^Venue. — ^The  proper  place 
for  trial  of  an  action  against  the  directors  of  a  corporation  to  recover 
the  statutory  penalty  for  failure  to  file  the  annual  statement  required 
by  section  491  Mills  Ann.  Stats,  is  in  the  county  where  the  corpora- 
tion had  its  general  office  and  carried  on  its  principal  business  and 
where  the  annual  statement  should  have  been  filed.  Woodworth  et  aL 
V.  Henderson  381. 

Ditch  Companies — Mortgages. — ^Where  a  ditch  company  mortgaged 
its  entire  line  of  ditch,  with  all  laterals  and  reservoirs,  then  in  exist- 
ence or  thereafter  to  be  constructed,  its  pump,  boiler,  pipes  and  all 
appliances  and  fixtures  used  in  the  operation  of  the  ditch  together  with 
all  rights,  privileges,  franchises  and  water  rights  of  the  mortgagor, 
and  after  constructing  several  miles  of  ditch  and  using  all  the  money 
borrowed  from  the  mortgagee  in  the  construction  thereof  the  pumping 
plant  proved  to  be  inadequate  to  supply  the  ditch  with  water  and  the 
work  was  abandoned,  and  the  principal  officers  of  the  mortgagor  com- 
pany organized  another  company  and  with  their  own  money,  and 
without  using  any  of  the  mortgagor's  money  for  the  purpose,  con- 
structed another  ditch  at  great  cost  to  conduct  water  to  the  mortgagor's 
ditch  and  through  it  to  water  the  lands  intended  to  be  watered  by 
mortgagor's  ditch,  and  with  the  intention  of  deeding  the  last  ditch 
to  the  mortgagor  when  completed,  the  mortgagor  company  had  neither 
a  legal  nor  equitable  interest  in  the  ditch  constructed  by  the  new  com- 
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pany  and  the  mortgage  lien  did  not  extend  to  such  ditch,  and  the  fact 
that  the  officers  of  the  mortgagor  company  were  also  officers  of  the 
new  company  did  not  estop  the  new  company  from  acquiring  a  separate 
and  distinct  appropriation  of  water  from  that  of  the  mortgagor  com- 
pany. The  Farm  Investment  Co.  et  al,  v.  The  Alta  Land  and  Water 
Co.  et  al.  408. 

Ultra  Vires — Damages — Purchase  op  Claim. — A  corporation  or- 
ganized and  incorporated  for  the  purpose  of  buying,  selling  and  improv- 
ing real  estate  has  not  the  power  to  purchase  a  claim  for  damages  so 
as  to  maintain  an  action  thereon.  And  where  such  corporation  pur- 
chased and  took  an  assignment  of  a  claim  for  damages  to  town  lots 
caused  by  building  a  viaduct  by  a  city  which  damage  accrued  prior 
to  the  time  the  corporation  acquired  title  to  the  lots  the  act  was  ultra 
vires  and  the  corporation  could  not  maintain  an  action  against  the  city 
for  such  damages.  The  City  of  Pueblo  v.  The  Shutt  Investment 
Co.  524. 

COSTS 

Counties — Municipal  Corporations — ^S'tate  Revenue. — A  statute  di- 
recting the  clerk  of  the  supreme  court  to  collect  from  each  party,  to  a 
cause  or  proceeding  in  that  court,  in  addition  to  the  fees  already  pro- 
vided, a  fee  of  five  dollars  for  the  purpose  of  state  revenue,  does  not 
apply  to  counties  and  municipal  corporations  when  parties  to  suits. 
TJie  City  of  Denver  v.  Bonesteel  483. 

COUNTY  JUDGE : 

Practice — Authority  of  County  Judge  to  Act  as  Clerk — Sum- 
mons.— ^A  count>'  judge  may  elect  to  perform  the  duties  of  clerk  of  his 
court  and  when  he  does  so  elect  is  authorized  to  issue  and  sign  aU 
processes  from  his  court  But  when  a  clerk  has  been  appointed  by  a 
cotmty  judge,  so  long  as  the  appointment  is  not  revoked,  the  clerk  or 
his  deputy  alone  has  power  to  discharge  the  clerical  duties  of  the  office, 
and  a  summons  issued  and  signed  by  the  judge  is  void  notwithstand- 
ing the  disqualification  of  the  clerk  to  act  on  account  of  absence  or 
sickness.    McNevins  v,  McNevins  245. 

COUNTY  TREASURER: 

Pusuc  Moneys — Deposit  in  Bank — Liability  of  County  Treas- 
urer.— ^A  receiver  of  public  funds  should  be  held  to  strict  accountability 
for  their  safety.  In  an  action  against  a  county  treasurer  and  the  sure- 
ties on  his  official  bond  to  recover  money  collected  in  his  official  ca- 
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pacity  and  which  he  failed  to  ttim  over  to  his  successor,  an  answer  that 
the  treasurer  deposited  the  money  in  a  solvent  banking  institution  in 
good  repute,  which  subsequently  failed  whereby  the  money  was  lost 
without  any  negligence  on  the  part  of  the  treasurer,* states  no  defense 
to  the  action.    Gartley  et  a/,  v.  The  People  227. 

PuBuc  Funds — ^Estates  of  Decedents — Unknown  Heirs — Money 
OF  Estate  Paid  into  Treasuby. — Money  paid  into  a  county  treasury 
under  section  2804  Mills  Ann.  Stats,  by  the  administrator  of  an  estate 
to  be  held  for  unknown  heirs,  does  not  become  the  property  of  the 
•county.  The  county  through  its  treasurer  becomes  the  mere  bailee 
of  such  money  with  the  obligation  imposed  to  pay  it  without  interest 
to  such  person  as  the  county  court  having  administration  of  the  estate 
shall  direct.  In  an  action  on  the  official  bond  of  a  county  treasurer 
for  the  failure  of  the  treasurer  to  turn  over  such  a  fund  to  his  suc- 
-cessor,  an  answer  that  the  fund  was  deposited  in  a  solvent  bank  in 
^ood  repute,  which  subsequently  failed  whereby  the  fund  was  lost 
without  any  negligence  on  the  part  of  the  treasurer,  states  a  good  de- 
fense to  the  action.    lb. 

PuBuc  Moneys — Liability  of  County  Treasurer — Interest.— 
Money  in  the  hands  of  a  county  treasurer  t>elonging  to  a  county  and 
not  turned  over  to  his  successors  at  the  time  the  latter  assumed  the 
-duties  of  the  office,  would  draw  interest  at  the  legal  rate  from  that 
date,  and  the  sureties  on  his  official  bond  are  liable  to  the  county  for 
such  money  with  interest.    lb, 

COUNTY  WARRANTS: 

Claims  Against  County — Disallowance  in  Part — ^Acceptance- 
Satisfaction — Estoppel. — Where  a  party  presented  a  claim  against  a 
•county  upon  a  form  generally  used  for  that  purpose  on  which  was  a 
blank  indorsement  to  the  effect  that  the  amount  allowed  was  in  full 
payment  of  the  claim,  and  the  claimant  knew  that  it  was  the  custom 
-of  the  board,  whenever  a  claim  was  disallowed  in  part,  to  indorse  the 
amount  allowed  on  the  back  of  the  claim  as  in  full  thereof,  and  his 
claim  was  allowed  in  part  and  the  balance  rejected  and  the  amount 
allowed  was  indorsed  upon  the  claim  as  in  full  thereof,  and  he  accepted 
a  warrant  therefor,  his  acceptance  was  in  full  satisfaction  of  the  claim 
and  he  was  estopped  to  sue  the  county  for  the  balance  of  the  claim, 
and  the  fact  that  he  protested  to  the  board  against  the  rejection  of 
any  part  of  his  claim,  either  before  or  after  its  action  thereon,  is  im- 
material. The  Board  of  County  Commissioners  of  La  Plata  County 
-v.  Morgan  322. 
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Records — Presumption. — Where  the  journal  kept  by  the  clerk  of  the 
district  court  shows  that  the  court  was  regularly  convened  on  the  first 
day  of  a  regular  term  thereof  in  the  proper  county,  district  and  state, 
all  orders  appearing  in  the  book  after  that  date  will  be  presumed  to  have 
been  entered  in  due  course  and  by  the  proper  officials  of  the  court  at 
that  term  unless  the  contrary  appears  from  the  record.  The  Lake 
Fork  Ditch  Co.  v,  Haley  et  al.  513. 

Same. — Where  the  district  court  at  a  regular  term  entered  an  order 
requiring  parties  to  serve  notice  of  an  application  and  that  the  notice 
should  be  made  returnable  at  a  certain  date  to  an  adjourned  term  to 
be  holden  at  that  date  and  on  the  date  mentioned  in  the  order  the  records 
recited  that  the  court  convened  pursuant  to  adjournment  the  same  being 
a  special  term,  the  records  were  sufficient  to  show  thai  the  judge  of  the 
court  adjourned  the  term  until  that  date  although  there  was  no  order 
of  adjournment  to  that  date  entered  of  recofd,  and  the  term  held  was 
an  adjourned  term  and  not  a  special  term.    lb, 

CRIMINAL  LAWS 

Assault — Self-Detense — Defense  of  Property — Instructions. — In 
a  prosecution  for  assault  with  intend  to  murder  and  of  assault  with  a 
deadly  weapon,  where  the  difficulty  gre^  out  of  a  dispute  as  to  the 
amount  of  water  defendant  was  entitled  to  take  from  a  joint  irrigating 
ditch,  where  the  prosecuting  witness  was  threatening  to  remove  a  board 
defendant  had  placed  across  the  ditch  to  increase  the  flow  through  his 
headgate  and  where  the  evidence  shows  that  defendant  threatened  to 
strike  the  prosecuting  witness  with  an  irrigating  shovel  which  he  held 
in  his  hand  if  he  interfered  with  the  board,  whereupon  the  prosecutin*g 
witness  seized  hold  of  the  shovel  and  attempted  to  wrest  it  from  de- 
fendant's hands  and  struck  defendant  several  blows  and  defendant 
after  retreating  several  steps  drew  a  revolver  and  told  his  adversary 
that  he  would  shoot  him  if  he  did  not  loosen  his  hold  of  the  shovel 
and  quit  striking  him  and  fired  the  pistol  twice  in  the  air  and  the  prose- 
cuting witness  continuing  to  strike  defendant  and  continuing  his  ef- 
forts to  get  possession  of  the  shovel  defendant  shot  him,  claiming  that 
he  did  so  to  protect  his  own  life  and  to  escape  great  bodily  harm 
which  he  apprehended;  an  instruction  that  a  bare  trespass  against  the 
property  of  imother  was  not  sufficient  provocation  to  warrant  the  owner 
in  using  a  deadly  weapon  in  its  defense  and  if  he  did  so  and  killed 
the  trespasser  it  would  be  murder,  although  such  killing  were  necessary 
to  prevent  the  trespass,  whatever  may  be  said  of  it  as  an  abstract 
proposition  of  law,  was  inapplicable  to  the  facts  of  the  case  and  was 
misleading  and  erroneous,  even  though  elsewhere  the  jury  were  cor- 
rectly instructed  as  to  self-defense.    Newby  v.  The  People  16. 
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Same. — In  a  prosecution  for  assault  with  intent  to  murder  and  of 
asasult  with  a  deadly  weapon  where  the  difficulty  grew  out  of  a  dispute 
as  to  the  relative  rights  of  the  defendant  and  the  prosecuting  witness 
to  the  use  of  water  from  a  joint  irrigating  ditch  and  there  was  evi- 
dence that  the  prosecuting  witness  was  storing  water  in  a  fish  pond 
while  defendant  needed  it  for  irrigation,  although  the  only  legitimate 
defense  the  defendant  had  was  the  defense  of  his  person,  yet  where 
the  court  had  told  the  jury  hy  other  instructions  that  defendant  fired 
the  shot  to  protect  his  property,  he  should  have  given  an  instruction 
asked  by  defendant  to  the  effect  that  when  needed  for  immediate  use 
for  irrigating  lands  hy  others  having  such  right,  one  might  not  divert 
irater  from  a  natural  stream  for  storage  purposes.    lb. 

Assault  With  a  Deadly  Weapon — Instructions — Inference. — ^In 
a  prosecution  for  assault  with  intent  to  murder  and  for  assault  with 
deadly  weapon  an  instruction  that  told  the  jury  in  ordinary  and  ap- 
propriate language  that  from  the  use  of  a  deadly  weapon  by  defendant 
they  might  infer  malice  had  death  resulted  is  not  objectionable  as  tell- 
ing the  jury  as  matter  of  law  what  the  inference  was,  nor  does  the  fact 
that  death  did  not  result  make  the  instruction  inapplicable.    lb. 

Assault — Carrying  Concealed  Weapons — Practice — ^Improper  Re- 
marks BY  Counsel. — In  a  prosecution  for  assault  with  intent  to  murder 
and  with  a  deadly  weapon,  lyhere  the  prosecuting  attorney  upon  cross- 
examination  of  the  defendant  attempted  to  draw  from  the  witness  the 
fact  that  he  had  been  in  the  habit  of  carrying  a  revolver  and  had  at 
other  times  shot  at  men  which  being  objected  to,  the  attorney  stated: 
"This  testimony  is  offered  as  to  the  defendant's  habits,  to  find  out 
whether  he  is  in  the  habit  of  carrying  a  gun  to  shoot  people,  which  he 
has  done  in  that  neighborhood  promiscuously  for  several  years,"  it 
was  not  a  sufficient  protection  of  defendant's  rights  for  the  court, 
merely  to  sustain  the  objection  to  the  testimony.  He  should  have 
strongly  rebuked  counsel  and  have  cautioned  the  jury  against  being 
influenced  by  such  improper  statements  and  such  method  of  interroga- 
tion,  lb. 

Homicide — Evidence — Res  Gestae. — In  a  prosecution  for  murder 
where  it  was  claimed  that  deceased  died  from  a  blow  on  the  head  in- 
flicted the  day  preceding  her  death  by  defendant,  her  husband,  it  was 
error  to  admit  as  a  part  of  the  res  gestae  a  statement  by  deceased  that 
defendant  had  knocked  her  down  and  nearly  knocked  her  cold,  made 
in  answer  to  inquiries  as  to  what  was  the  matter,  at  a  mill  where  she 
had  gone  about  200  feet  from  her  home  where  the  blow  was  alleged 
to  have  been  inflicted,  and  about  two  hours  after  the  time  it  was  sup- 
posed to  have  been  inflicted  and  where  in  going  to  the  mill  she  passed 
by  two  groups  of  people,  some  of  whom  she  knew,  without  speaking 
of  the  matter  and  where  there  was  an  entire  absence  of  evidence  as 
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to  the  time   when,    if  ever,    the   stroke    was    given.    Herren   v.    The 
People  23. 

Practice  in  Criminal  Cases — Evidence — Improper  Argument  op 
Counsel. — In  a  prosecution  of  defendant  for  the  alleged  murder  of 
his  wife,  a  brother-in-law  of  defendant,  a  witness  for  the  prosecution, 
in  response  to  a  question  which  called  for  no  such  answer,  got  before 
the  jury  a  statement  that  defendant  had  killed  his  wife's  sister,  wife 
•of  witness,  which  statement  was  stricken  from  the  evidence,  but  in 
argument  after  defendant's  counsel  had  referred  to  the  prejudice  of 
said  witness  the  prosecuting  attorney  in  reply  in  his  closing  argument 
referred  to  the  matter  in  violent  manner  stating  that  the  witness  had 
good  cause  for  his  prejudice  and  if  permitted  to  do  so  he  would  be 
glad  to  tell  the  jury  the  cause  and  challenged  defendant's  cotmsel  to 
allow  him  to  tell  the  jury  why  the  witness  was  prejudiced.  Defend- 
ant's counsel  promptly  objected  to  the  language  of  the  prosecuting  at- 
torney, but  the  court  refused  to  sustain  the  objection  and  in  the  hear- 
ing of  the  jury  stated  that  the  remarks  of  the  prosecuting  attorney 
were  justified.  Held,  that  the  conduct  of  the  prosecuting  attorney  was 
a  flagn'ant  violation  of  defendant's  rights  and  that  the  trial  court  should 
have  severely  reprimanded  the  attorney  and  should  have  set  aside  a 
verdict  of  conviction  because  of  such  conduct.    lb. 

Practice  in  Criminal  Cases — Evidence  of  Previous  Offense — In- 
structions.— ^Where  a .  defendant  testifies  in  his  own  behalf  and  evi- 
dence of  conviction  of  previous  crime  is  admitted  as  tending  to  affect 
his  credibility,  it  is  the  duty  of  the  court  to  instruct  the  jury  for  what 
purpose  such  evidence  is  admitted  and  that  it  must  be  considered  for 
no  other  purpose.    lb. 

Homicide — Evidence — Cause  of  Death. — In  a  prosecution  for 
murder  where  it  was  claimed  that  deceased  died  from  a  blow  inflicted 
by  defendant,  and  the  two  surgeons  who  performed  an  autopsy  differed 
in  their  testimony  as  to  the  cause  of  death  it  was  error  to  refuse  to 
permit  the  physician  who  testified  for  defendant  to  answer  the  inter- 
rogatory as  to  whether  or  not  he  found  any  evidence  of  violence  having 
been  applied  to  deceased,  the  other  physician  having  given  evidence 
similar  for  the  people.    lb. 

Homicide — Evidence — Insufficieni. — In  a  prosecution  of  defendant 
for  the  murder  of  his  wife,  a  son  testified  that  defendant  and  deceased 
were  quarreling  when  he  left  for  school  the  morning  preceding  death 
but  that  defendant  did  not  strike  deceased  or  use  any  physical  violence 
while  he  was  present.  About  two  hours  later  deceased  left  her  tent 
and  went  about  200  feet  to  a  mill  where  in  answer  to  inquiries  she  said 
defendant  knocked  her  down.  In  going  to  the  mill  she  passed  im- 
mediately by  a  group  of  people,  some  of  whom  she  knew,  without 
speaking  to  them.    While  at  the  mill  she  seemed  in  a  dazed  condition 
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and  held  one  hand  on  her  head  and  the  other  on  her  breast.  She  made 
no  request  to  have  a  physician  or  officer  called.  After  staying  at  the 
mill  about  ten  minutes  she  returned  to  her  tent  and  shortly  after  took 
a  street  car  for  another  part  of  the  city  and  went  to  the  house  of  her 
daughter  where  she  remained  during  the  night  and  part  of  the  next 
day  but  made  no  complaint  of  any  injury.  She  sent  for  an  express 
wagon  and  without  assistance  walked  down  a  flight  of  stairs  and  out  to 
the  street  and  got  into  the  express  wagon.  She  inquired  of  the  driver* 
the  cost  of  removing  a  trunk  from  her  tent  to  her  daughter's  house 
and  on  the  way  to  her  tent  she  fell  forward  and  died.  The  physicians 
who  performed  the  autopsy  disagreed  as  to  the  cause  of  death.  Held^ 
insufficient  to  prove  the  corpus  delicti.    lb. 

Practice  in  Criminal  Cases — Misnomer — ^Variance, — Where  a  de- 
fendant was  informed  against  as  Mrs.  James  Burns  and  no  plea  of 
misnomer  was  interposed  and  the  record  does  not  show  any  change 
made  in  the  name  by  order  of  court  nor  that  she  was  equally  welf 
known  by  both  names,  a  verdict  and  sentence  against  Nora  Bums  is 
a  fatal  variance  and  void.  There  is  no  presumption  in  favor  of  the 
authority  to  change  the  name  but  the  record  must  affirmatively  show 
the  fact  authorizing  the  change.    Burns  v.  The  People  84. 

DAMAGES : 

Instructions — Measure  of  Damages. — Where  in  an  action  for  dam- 
ages for  personal  injuries  occasioned  by  defendant's  negligence,  the 
evidence  was  undisputed  that  plaintiff  from  the  time  of  the  injury- 
down  to  the  trial  of  the  cause  was  wholly  incapacitated  from  performing 
any  labor  whatever  and  that  she  would  probably  be  prevented  from 
performing  any  labor  whatever  and  that  she  would  probably  be  pre- 
vented from  performing  her  duties  as  nurse  for  some  time  to  come, 
and  that  her  abilities  in  this  respect  might  be  more  or  less  impaired 
ki  the  future,  an  instruction  that,  in  estimating  plaintiffs  damage^ 
the  jury  should  take  into  consideration  her  loss  of  time  resulting  from 
the  in j  uries  and  also  the  loss  of  time,  if  any,  she  would  be  compelled  to 
sustain  in  the  future,  as  well  as  her  impaired  ability  to  earn  money  in 
consequence  of  the  injury  both  past  and  present,  and  that  the  amount 
of  earnings  lost  in  consequence  of  the  injury  were  proper  elements  to 
consider  in  estimating  the  amount  of  damages,  was  not  objectionable 
as  authorizing  the  jury  to  assess  double  damages  by  directing  them  to 
award  damages  for  both  loss  of  time  and  impaired  ability  to  earn  money^ 
covering  the  same  period.    The  City  of  Denver  v.  Hyatt  129. 

Negligence — Instructions — Aggravation  of  Pre-existing  Disease. 
— In  an  action  for  damages  for  personal  injuries  occasioned  by  de- 
fendant's negligence,  where  it  appeared  that  since  the  accident  plain- 
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tiff  had  suffered  from  latent  disease  of  internal  organs  and  it  did  nov 
clearly  appear  whether  or  not  the  disease  was  caused  by  the  accident, 
an  instruction  that  states,  in  effect,  that  if  plaintiff  was  predisposed 
to  a  disease  which  was  aggravated  or  accelerated  by  reason  of  the 
accident,  she  was  entitled  to  recover  the  damages  necessarily  resulting 
from  such  aggravation  or  acceleration,  was  proper.  And  a  statement 
in  such  instruction  that  the  jury  should  take  into  consideration  any  pr 
disposition  to  disease  aggravated  by  the  iiyury  "both  in  the  determina- 
tion of  your  verdict  and  in  estimating  the  amotmt  of  the  plaintiff's 
damages"  is  not  erroneous  as  informing  the  jury  that  the  determina- 
tion of  their  verdict  depended  upon  the  fact  instead  of  the  negligence 
of  defendant,  although  it  would  have  been  better  to  have  limited  it  to 
the  question  of  estimating  the  amount  to  be  awarded.    lb. 

Exemplary  Damages. — In  an  action  by  plaintiff  against  the  agents 
of  the  owner  of  the  house  in  which  plaintiff  resided  and  a  contractor 
employed  by  the  agents,  where  it  appears  that  the  agents  had  served 
notice  on  plaintiff  to  vacate  the  house  within  ten  days,  but  for  the  pur- 
pose of  causing  plaintiff  to  vacate  before  the  expiration  of  the  ten  days 
the  agents  employed  the  contractor  to  begin  work  at  once  to  tear  down 
the  wall  so  as  to  render  the  house  uninhabitable  and  the  contractor 
without  knowledge  of  the  scheme  of  the  agent  put  men  to  work 
tearing  away  part  of  the  wall  of  the  house  and  the  workmen  refused 
to  quit  work  upon  request  of  plaintiff's  wife  but  continued  until  they 
made  a  large  hole  in  the  wall  and  until  they  were  stopped  by  an  officer, 
the  contractor  was  liable  for  such  actual  damage  as  plaintiff  suffered 
on  account  of  the  acts  of  his  workmen  but  was  not  liable  for  ex- 
emplary damage.    Page  et  al.  v.  Yool  464. 

Exemplary  Damages — Excessive. — In  an  action  by  a  tenant  against 
the  agents  of  the  owner  of  the  house  occupied  by  him  for  damages  for 
unlawfully  and  maliciously  tearing  down  the  wall  of  the  house  for  the 
purpose  of  rendering  it  uninhabitable  in  order  to  force  him  to  vacate 
before  the  expiration  of  the  time  within  which  he  was  notified  to  va- 
cate, where  the  evidence  shows  that  plaintiff  was  by  reason  of  the 
tearing  down  of  the  wall  compelled  to  expend  $25  for  medicine  and 
medical  a'ttendance  for  his  children  and  was  kept  away  from  his  work 
for  two  days,  a  verdict  for  $4,950  exemplary  damages  is  unreasonable 
and  excessive  and  will  not  be  sustained.    Ih. 

Corporations — Ultra  Vires — Damages — Purchase  of  Claim. — ^A 
corporation  organized  and  incorporated  for  the  purpose  of  buying,  sell- 
ing and  improving  real  estate  has  not  the  power  to  purchase  a  claim 
for  damages  so  as  to  maintain  an  action  thereon.  And  where  such 
corporation  purchased  and  took  an  assignment  of  a  claim  for  damages 
to  town  lots  caused  by  building  a  viaduct  by  a  city,  which  damage  ac- 
crued prior  to  the  time  the  corporation  acquired  title  to  the  lots  the 
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act  was  ultra  vires  and  the  corporation  could  not  maintain  an  action 
against  the  city  for  such  damages.  The  City  of  Pueblo  v.  The  Shutt 
Investment  Co,  524. 

Cities  and  Towns — ^Viaducts — ^Damage  to  Lots — ^Assignment  of 
Claim  for  Damage. — Where  a  corporation  purchased  certain  town  lots, 
damaged  by  the  building  of  a  viaduct,  after  the  viaduct  had  been  built, 
and  afterwards  took  an  assignment  from  its  grantor  of  his  claim  against 
the  city  for  damage  to  sotfie  of  the  lots  purchased,  it  could  not  main- 
tain an  action  against  the  city  for  damage  to  the  lots  not  mentioned 
in  the  assignment  of  the  claim  for  damages.    lb. 

Practice — Commissioners  to  Assess  Damages. — ^Where  in  an  action 
for  damages  to  town  lots,  by  stipulation  of  the  parties,  commissioners 
were  appointed  to  assess  the  damages,  although  not  appointed  in  pur- 
suance of  any  statute,  when  appointed,  they  constituted  a  judicial  body 
and  their  conduct  must  be  controlled  by  the  same  rules  which  control 
the  conduct  of  juries  and  other  like  bodies.  And  where  such  com- 
missioners in  assessing  the  damages  took  the  unsworn  and  ex  parte 
opinions  of  various  persons  as  expressed  to  the  individual  commis- 
sioners and  without  notice  to  the  parties  to  the  action,  such  conduct 
must  result  in  setting  aside  the  award  of  the  commissioners.    lb. 

Practice — Law  of  the  Case — Opinion  of  Court  of  Appeals. — ^Where 
in  an  action  for  damages  judgment  was  for  defendant  from  which 
judgment  plaintiff  appealed  to  the  court  of  appeals  where  the  judg- 
ment was  reversed  and  remanded  for  a  new  trial  and  upon  retrial 
plaintiff  recovered  judgment  from  which  the  defendant  appealed  to  the 
supreme  court,  the  opinion  of  the  court  of  appeals  was  not  the  law 
of  the  case  and  binding  on  the  supreme  court  and  the  fact  that  de- 
fendant did  not  except  to  or  assign  error  upon  the  opinion  of  tht 
court  of  appeals  was  immaterial.     lb. 

DEEDS:  See  CONVEYANCES. 

DEEDS  OF  TRUST :  See  MORTGAGES. 

DISBARMENT:  See  ATTORNEYS  AT  LAW. 

DIVORCE  AND  ALIMONY. 

Practice — Cross-Complaint — Verdict — Instructions. — ^Tn  an  actio, 
for  divorce  where  the  defendant  by  cross-complaint  sets  up  affirmative 
grounds  for  divorce  against  plaintiff,  and  the  jury  returns  a  verdict 
upon  the  complaint,  without  making  any  findings  upon  the  cross-com- 
plaint, it  is  the  duty  of  the  court  to  direct  the  jury  to  find  a  verdict 
upon  the  cross-complaint.     Saterlee  v,  Saterlee  290. 
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Extreme  Cruelty — Charge  of  Infideuty. — ^A  charge  of  infidelity  by 
a  wife  against  her  husband  becomes  an  act  of  cruelty  only  when  wan- 
tonly or  maliciojisly  made.  Such  accusations,  though  untrue,  if  not 
made  through  hatred  or  ill-will,,  but  in  good  faith  and  for  the  purpose 
of  inducing  the  husband  to  observe  his  marital  duties  are  not  grounds 
for  divorce,    lb. 

Cruelty — Failure  of  Wife  to  Converse  with  Husband. — An  action 
for  divorce  by  a  husband  against  his  wife  on  the  grounds  of  cruelty 
is  not  sustained  by  evidence  of  a  failure  of  conversation  between  them 
where  it  does  not  appear  that  the  failure  to  carry  on  conversation 
was  due  to  a  neglect  of  duty  on  the  part  of  the  wife,  but  might  have 
been  wholly  due  to  the  husband's  neglect  of  duty.    lb. 

Duty  of  Court. — In  an  action  for  divorce  if  facts  are  developed  at 
the  trial  which  make  it  inequitable  or  unjust  for  a  divorce  to  be 
granted,  the  court  must  see  to  it  that  a  decree  is  not  granted.    lb. 

Cruelty — Attempt  to  Kill — Evidence, — In  an  action  for  divorce 
by  a  husband  against  his  wife,  a  charge  in  the  complaint  that  de- 
fendant attempted  to  kill  plaintiff  is  not  supported  by  the  evidence  of 
plaintiff  that  defendant  put  a  drug  in  his  coifee  the  nature  of  which 
he  could  not  give,  and  the  evidence  of  another  witness  that  defendant 
had  stated  that  she  had  given  him  a  dose  and  intended  to  break  him 
from  drinking  in   that  way.     lb. 

Cruelty — Evidence. — Repeated  urging  of  the  husband  by  the  wife 
to  insure  his  life  for  her  benefit  cannot  be  considered  as  an  act  of 
cruelty  and  is  not  a  ground  for  divorce.    lb. 

Husband  and  Wife — Presumption  of  Legality  of  Marriage — Evi- 
dence.— Where  a  regular  marriage  ceremony  is  shown  to  have  been 
solemnized  the  presumption  of  its  legality  is  not  overcome  by  proof 
of  the  existence  of  a  former  marriage  of  the  husband  and  the  testi- 
mony of  the  former  wife  that  she  had  taken  no  steps  herself  to  pro- 
cure a  divorce  and  that  no  process  had  been  served  on  her  in  any 
divorce  proceedings  instituted  by  her  husband,  where  the  second  mar- 
riage took  place  in  Colorado  six  years  after  the  husband  had  left  his 
former  wife  for  cause  iii  Pennsylvania  and  whore  the  evidence  shows 
chat  before  the  second  marriage  of  the  husband,  the  former  wife  had 
remarried  or  gone  through  the  form  of  a  marriage  ceremony  with  an- 
other man.     Pittinger  v.  Pittinger  308. 

Same — Harmless  Error. — Where  the  evidence  is  insufficient  to  over- 
:ome  the  presumption  of  legality  of  the  second  marriage  of  a  deccnsed 
husband,  the  admission  of  testimony  of  the  second  wife  that  her  hus- 
band had  told  her  he  had  been  divorced  from  his  former  wife,  if  er- 
roneous, was  not  prejudicial.    lb. 
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Water  Rights. — A  perpetual  right  to  have  a  certain  quantity  of 
water  flow  through  an  irrigating  ditch  is  an  easement  in  the  ditch. 
The  Grand  Valley  Irrigation  Co,  v,  Lesher  et  aL  273. 

Water  Rights — Notice, — Where  an  irrigation  company  purchased  the 
ditch  and  rights  of  another  company  through  the  foreclosure  of  a  deed 
of  trust  that  expressly  reserved  certain  perpetual  and  non-assessable 
water  rights,  and  the  county  records  disclosed  that  the  articles  of  in- 
corporation of  the  grantor  company  provided  for  such  water  rights, 
and  that  certificates  had  been  issued  therefor,  and  along  the  line  of 
the  ditch  were  the  headgates,  lateral  ditches  and  cultivated  lands  of 
the  owners  of  such  water  rights,  the  purchaser  was  charged  with 
notice  and  took  the  ditch  burdened  with  the  easement  of  such  per- 
petual water  rights.    lb. 

Water  Rights — Pleading — Conveyance. — ^Wherc  a  ditch  company 
incorporated  for  the  purpose  of  building  a  certain  ditch,  and  which 
owned  no  other  ditch,  issued  a  certificate  to  the  effect  that  the  party 
to  whom  it  was  issued  was  the  owner  of  a  water  right  of  a  certain 
amount  in  the  company  and  that  the  same  was  free  from  all  dues  and 
assessments,  the  certificate  was  a  sufficient  conveyance  in  writing  of 
a  perpetual  and  non-assessable  water  right  and  easement  in  the  ditch 
of  the  company,  and  where  the  company  issuing  the  certificate  as  well 
as  its  successor  had  ever  since  the  issuance  of  such  certificate  delivered 
water  to  the  certificate  holder  through  his  headgate  and  lateral  ditches, 
it  was  an  interpretation  of  the  certificate,  and  in  an  action  by  such 
certificate  holder  against  a  company,  which  succeeded  by  purchase 
to  the  ownership  of  the  ditch  and  rights  of  the  issuing  company,  to 
quiet  title  to  such  water  right  and  easement,  a  complaint  that  alleges 
the  foregoing  facts  states  a  cause  of  action.    lb. 

EJECTMENT : 

New  Trial  as  Right — Repeal  of  Law — Prohibition. — The  act  (Ses- 
sion Laws  1899,  page  161)  amending  code  section  272  and  repealing 
that  part  of  the  section  which  gave  to  the  defeated  party  in  an  action 
for  possession  of  real  property  a  new  trial  as  matter  of  right  upon 
application  and  payment  of  costs  before  .the  first  day  of  the  next  term, 
is  constitutional  and  applicable  to  causes  pending  but  in  which  there 
had  been  no  trial  at  the  time  the  repealing  act  took  effect,  and  the 
supreme  court  will  issue  a  writ  of  prohibition  to  prevent  a  district 
court  from  granting  a  new  trial  as  matter  of  right  in  such  case.  The 
People  V.  The  District  Court  of  Boulder  County  161. 

Practice — Pleading — Equitable  Defense. — ^Under  section  59  of  our 
code  an  equitable  defense  may  be  interposed  to  a  legal  cause  of  action* 
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including   what   under   the  old    practice    is   denominated    ejectment 
Cheney  v.  Crandell  383. 

Peactice — New  Trial — Waiver. — Under  our  former  statute  grant- 
ing a  new  trial  as  matter  of  right  to  the  losing  party  in  an  ejectment 
suit  the  party  did  not  waive  his  right  to  such  new  trial  as  matter  of 
right  by  first  moving  for  a  new  trial  for  cause,  which  was  denied,  and 
giving  notice  of  appeal  which  was  not  perfected,  where  his  application 
for  new  trial  as  of  right  was  made  within  the  time  and  under  the  con- 
ditions prescribed  by  statute.    lb. 

Vendor  and  Vendee — Purchasing  Outstanding  Title. — In  an  action 
for  possession  of  real  estate  where  plaintiff  claimed  that  defendant 
went  into  possession  tmder  contract  of  purchase  from  plaintiff  and 
was  therefore  estopped  to  deny  plaintiff's  title,  and  defendant  denied 
going  into  possession  under  such  contract  and  alleged  that  having  dis- 
covered plaintiff's  fraud  she  repudiated  the  contract  with  plaintiff  and 
purchased  an  outstanding  equity  of  redemption  and  entered  into  pos- 
session thereunder,  and  upon  conflicting  evidence  that  issue  was  de- 
cided in  favor  of  defendant,  the  finding  of  the  jury  disposed  of  plain- 
tiff's contention  and  it  was  unnecessary  to  determine  whether  a  vendee 
who  takes  possession  of  real  estate  under  contract  of  purchase  is 
estopped  to  deny  the  title  of  the  vendor,    lb. 

ELECTIONS : 

PouTicAL  Conventions — ^Nominees^Official  Ballots — A  conven- 
tion of  a  political  party  was  duly  called  for  a  judicial  district  com- 
posed of  four  counties.  Thirteen  delegates  were  entitled  to  seats,  of 
which  one  county  was  entitled  to  seven.  The  county  entitled  to  seven 
delegates  sent  two  contesting  delegations.  The  delegates  from  the 
other  counties,  being  uncontested,  met  and  perfected  a  temporary  or- 
ganization and  appointed  a  credentials  committee,  to  whom  was  sub- 
mitted the  claims  of  both  contesting  delegations,  and  its  report  seating 
one  delegation  was  adopted,  and  the  successful  delegation,  together 
with  the  delegates  from  other  counties,  proceeded  to  permanent  or- 
ganization and  nominated  a  candidate  for  judge.  Six  of  the  unsuc- 
cessful delegates  retired  to  another  place  and  organized  and  nominated 
a  candidate.  Held,  that  the  convention  first  organized  was  the  regu- 
lar convention  of  the  party  and  its  nominee  was  entitled  to  be  placed 
on  the  official  ballot  as  the  nominee  of  the  party.    Beckwith  v.  Rucker  31. 

Same — Estoppel. — ^Where  a  contesting  delegation  to  a  political  con- 
vention recognized  the  authority  of  the  committee  to  call  the  conven- 
tion an4  submitted  their  claims  to  the  convention  without  questioning 
its  authority  in  the  premises  they  are,  in  the  absence  of  fraud  or 
some  such  consideration,  estopped  to  deny  its  regularity.    lb. 
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commission  for  the  sale  of  the  corporation  property,  the  contract  was 
not  binding  on  the  corporation.  And  the  fact  that  the  president  joined 
the  assignee  in  a  petition  to  the  court  for  leave  to  sell  the  property  to 
the  purchasers  furnished  by  the  agents  was  not  a  ratification  of  the 
contract  for  commission  where. the  president  and  other  officers  of  the 
corporation  had  no  knowledge  of  the  contract  made  with  the  secre- 
tary,   lb. 

Pleading — Statute  of  Frauds — Specific  Performance — Possession 
AND  Improvements  Under  Contract  of  Purchase. — In  an  action  for 
possession  of  real  estate  an  answer  which  attempts  to  set  up  a  defense 
under  a  contract  of  purchase  inhibited  by  the  statute  of  frauds,  on  the 
ground  of  possession  and  improvements  made  under  such  contract^ 
which  fails  to  allege  that  defendant  entered  into  possession  of  the 
premises  under  and  in  pursuance  of  such  contract,  or  that  the  improve- 
ments were  placed  thereon  in  furtherance  of  and  in  reliance  on  the 
contract  is  insufficient  to  state  a  defense  to  the  action.  Eberville  v. 
The  Leadville  Tunneling,  Mining  and  Drainage  Co,  241. 

Pleading — Trusts  and  Trustees. — In  an  action  for  possession  where 
defendant  attempted  to  defend  on  the  ground  that  plaintiff  was  trustee 
of  the  legal  title  for  defendant's  benefit,  an  answer  which  alleges  a 
contract  between  defendant  and  another  party  whereby  defendant  with- 
drew his  protest  to  a  patent  applied  for  by  the  other  party  to  a  placer 
claim  including  the  land  in  controversy  of  which  defendant  was  at  the 
time  an  actual  occupant  and  in  consideration  of  which  defendant  was 
to  have  a  deed  to  the  land  he  occupied  as  soon  as  a  patent  issued 
thereto,  but  which  fails  to  connect  plaintiff  with  the  contract  or  to 
charge  plaintiff  with  notice  thereof,  and  shows  that  the  party  with 
whom  the  contract  was  made  was  not  the  patentee  of  the  land,  is 
^sufficient  to  state  a  defense  to  the  action.    Ih. 

Alternative — Penalty — Specific  Performance. — ^Where  a  contract 
stipulates  for  one  of  two  things  in  the  alternative,  as  for  the  convey- 
ance of  land  or  the  payment  of  a  certain  sum  of  money  in  lieu  thereof, 
equity  will  not  interfere  to  decree  a  specific  performance  but  will  leave 
the  injured  party  to  his  remedy  of  damages  at  law.  But  where  a 
contract  stipulates  for  the  conveyance  of  land  and  adds  a  penalty  for 
the  purpose  of  securing  its  performance,  if  the  contract  is  one  that 
otherwise  calls  for  its  interposition,  equity  will  compel  a  specific  per- 
formance. The  Amanda  Gold  M.  &  M,  Co.  v.  The  People's  M.  &  M. 
Co.  et  al.    251. 

Same. — Where  a  contract  to  convey  land  adds  a  provision  to  pay  a 
certain  sum  in  case  of  failure  to  convey,  in  case  of  doubt  as  to  whether 
the  sum  so  fixed  is  a  penalty  or  liquidated  damages,  courts  lean  toward 
the  former.    lb. 
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Alternative — Election— Specific  Performance, — Where  a  contract 
to  convey  land  or,  in  case  of  failure,  to  pay  a  certain  sum  of  money 
is  susceptible  of  the  construction  that  it  is  in  the  alternative,  giving 
the  promisor  the  option  to  convey  or  pay  as  he  chooses,  if  the  time 
lapses  within  which  he  agrees  to  do  the  one  or  the  other,  the  right  of 
election  shifts  to  the  promisee,  and  he  may  sue  for  the  one  or  the  other 
as  he  sees  fit    lb. 

Proposition  and  Acceptance. — To  constitute  a  contract  the  minds 
of  the  contracting  parties  must  meet  and  assent  to  the  same  thing  in 
the  same  sense.  A  party  to  whom  a  proposition  is  made  must  accept 
or  reject  the  proposition  as  a  whole.  An  offer  to  accept  under  modifica- 
tion is  a  rejection  of  the  offer.    Davis  v.  Thoinas  303. 

Same — Evidence. — Defendant,  the  locator  of  a  mining  claim,  pro- 
posed to  plaintiff  that  if  he  would  pay  the  expenses  of  a  survey  and 
the  assessment  work  he  would  give  him  a  half  interest  in  the  claim. 
Plaintiff  answered  that  if  the  claim  was  in  conflict  with  certain  other 
claims  he  would  have  nothing  to  do  with  it  but  that  he  would  employ 
a  surveyor  to  make  the  survey.  He  employed  a  surveyor  that  had 
already  been  engaged  by  defendant  to  make  the  survey.  Defendant 
refused  to  permit  the  surveyor  to  place  plaintiffs  name  on  the  location 
stake  and  paid  for  the  survey.  Held  that  there  was  no  such  acceptance 
of  defendant's  proposition,  by  plaintiff,  as  would  constitute  an  en- 
forceable contract.    Ih. 

Attorney  and  Client. — Plaintiff  procured  contracts  with  some  of 
the  heirs  of  a  decedent  whereby  he  was  to  employ  counsel  and  prosecute 
a  suit  for  them  for  their  interest  in  a  mine,  and  was  to  receive  as  com- 
pensation two-thirds  of  whatever  they  recovered.  He  employed  de- 
fendant, a  lawyer,  to  prosecute  the  suit  and  assigned  to  him  one-half 
of  his  interest  in  the  contracts.  At  the  time  he  employed  defendant 
plaintiff  was  negotiating  with  the  surviving  widow  of  the  deceased 
for  a  similar  contract  as  the  one  made  with  the  other  heirs  of  which 
he  informed  defendant.  Plaintiff  failed  to  procure  a  contract  from 
the  widow,  and  afterwards  defendant  without  the  knowledge  of  plain- 
tiff entered  into  a  contract  with  her  whereby  he  agreed  to  prosecute  the 
suit  for  her  for  one- third  of  what  he  recovered.  Held  that  whether 
plaintiff  placed  his  action  upon  a  contract  with  defendant  or  upon  the 
fiduciary  relations  existing  between  them  as  attorney  and  client,  the 
trial  court  having  resolved  the  facts  against  plaintiff  upon  conflicting 
evidence,  there  was  no  legal  obligation  on  the  part  of  defendant  to 
divide  with  plaintiff  the  amount  received  on  his  contract  with  the 
widow  such  as  would  support  plaintiff's  action  for  one-half  thereof. 
Casserleigh  v.  Green  392. 
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Nominations — Protest — Party  Name — DisQUALincATioN  of  Judge. 
— Where  a  list  of  nominations  for  county  officers  filed  with  the  county 
clerk  was  protested  on  the  ground  that  the  party  name  assumed  was 
an  infringement  on  the  name  of  another  political  party  and  tended  to 
deceive  the  voters,  a  district  judge  who  had  been  nominated  under 
the  same  party  name  and  the  nomination  filed  with  the  secretary  of 
state  was  interested  in  the  result  and  disqualified  to  try  the  cause,  al- 
though the  judgment  in  the  cause  would  not  directly  affect  his  own 
nomination,  since  it  involved  the  determination  of  a  question  which 
if  raised  in  the  proper  tribunal  would  determine  the  validity  of  his 
own  nomination  on  the  ticket.     Phillips  v.  Curley  et  al.  54. 

Nominations — Protest — Practice. — Proceedings  to  protest  the  plac- 
ing of  nominations  upon  the  official  ballots  are  summary  and  the  for- 
malities required  in  ordinary  civil  actions  need  not  be  strictly  ob- 
served,   lb. 

Same — ^Authority  of  Petitioner. — In  a  proceeding  to  protest  the 
placing  of  nominations  upon  the  official  ballot,  an  objection  that  the 
petition  failed  to  show  the  authority  of  the  petitioner  to  make  the- 
protest,  if  not  raised  before  the  county  clerk,  cannot  be  raised  on 
review.    lb. 

Same — Defect  Cured. — In  a  proceeding  to  protest  nominations,  an 
objection  that  the  petition  fails  to  show  the  authority  of  the  petitioner 
cannot  be  raised  by  the  respondent  where  his  answer  clearly  raises 
the  issue  and  evidence  is  introduced  establishing  •  the  authority.     lb. 

Party  Names. — A  political  party  making  nominations  by  conven- 
tion or  petition  is  entitled  to  adopt  any  name  it  may  see  fit,  provided  it 
does  not  interfere  with  the  rights  of  another  party  which  has  pre- 
viously adopted  the  name,  in  whole  or  in  part.  If  the  name  adopted 
tends  to  confuse  or  mislead  the  adherents  of  any  other  party  having 
the  better  right  to  such  name,  it  cannot  be  permitted.  A  political  party 
will  not  be  permitted  to  adopt  a  name  which  merely  qualifies  the  name- 
of  another  political  party  by  adding  to  the  name  cfi  such  other  party 
the  name  of  its  candidate  for  president  as  "The  Bryan  Democratic 
Party."    lb. 

Party  Conventions — Rival  Factions — Nominees — Official  Bal- 
lots— ^Jurisdiction. — ^Under  the  amended  section  13  of  the  Australian 
ballot  act  passed  in  1897  (Session  Laws  1897,  page  154)  the  filing 
officers  in  the  first  instance  and  the  courts  upon  review  have  jurisdic- 
tion to  determine  the  regularity  of  party  conventions  and  the  claims 
of  rival  factions  of  the  same  political  party  to  have  their  nominees 
placed  on  the  official  ballot    Spencer  v.  Moloney  et  aL  38. 

Political  Parties — County  Committee— Authority  to  Cal»  Con- 
ventions.— ^Under  the  customs  of  the  Democratic  party  the  county 
central  committee  has  authority  through  its  chairman  to  call  a  county 


Index.  33S 


XLScnolfS^CoiUiMtMii. 


<;onventioa  and  the  primary  elections  for  selecting  delegates  thereto^ 
and  the  chairman  is  authorized  to  prepare  a  preliminary  roll  call  of 
delegates  elected  at  the  primaries  and  entitled  to  participate  in  the 
temporary  organization  of  the  convention,  which  temporary  roll  call 
cannot  be  changed  till  the  organization  is  effected.     lb. 

Same — Peace  Committee — Delegated  Powers. — Where  there  were 
two  factions  of  a  political  party  in  a  county,  each  faction  having  a 
central  committee  claiming  to  represent  the  party  in  the  county,  and 
the  two  rival  committees  agreed  to  surrender  to  another  committee 
called  a  peace  committee  power  over  and  concerning  the  calling  and 
holding  of  primary  elections  and  the  county  convention,  and  the  nature 
of  the  powers  conferred  upon  the  peace  committee  and  the  manner  in 
which  they  were  to  be  performed  were  stipulated  by  a  written  agree- 
ment under  which  it  was  appointed,  the  powers  of  such  peace  com- 
mittee were  measured  and  limited  by  the  written  agreement  and  it 
could  act  only  in  accordance  with  its  terms.  And  where  such  com- 
mittee of  five  together  with  the  chairman  of  the  central  committee 
were  to  receive  and  canvass  the  returns  from  the  primaries  and  make 
up  a  preliminary  roll  call  for  the  temporary  organization  of  the  con> 
vention  such  roll  call  could  not  be  made  up  by  less  than  a  majority 
thereof  or  by  four  of  the  six  members,  and  a  roll  call  made  up  alone 
by  the  chairman  of  the  peace  committee,  and  sanctioned  by  only  two 
other  members  thereof  was  without  authority  and  a  convention  called 
to  order  by  the  chairman  of  the  peace  committee,  while  the  agreement 
provided  that  it  should  be  called  to  order  by  the  chairman  of  the  cen- 
tral committee,  and  which  was  organized  upon  the  unauthorized  roll 
caU  was  not  the  regular  party  convention  and  was  not  binding  on  the 
party  of  the  county.    lb. 

Party  G)nventions — Powers  of  Chairman  of  Central  Committee. 
— The  chairman  of  the  county  central  committee  of  a  political  party 
with  power  to  call  a  convention,  has  authority  to  exclude  from  the 
meeting  place  persons  not  having  proper  credentials  and  to  prevent  the 
assembling  thereat  of  a  convention  other  than  the  one  called.    lb. 

Same — Peace  Committee. — ^Where  two  rival  factions  of  a  political 
party  by  their  respective  committees  delegated  to  a  peace  committee 
the  power  to  make  up  a  preliminary  roll  call  for  the  county  conven- 
tion in  accordance  with  the  written  agreement  appointing  such  com- 
mittee and  the  peace  committee  violated  the  terms  of  the  agreement 
and  attempted  to  call  and  organize  a  convention  upon  an  unauthorized 
roll  call  of  delegates,  such  committee  thereby  forfeited  its  rights  to  act 
for  the  party,  and  the  chairman  of  the  county  central  committee  had  a 
right  to  resume  his  authority,  prepare  a  roll  call  and  organize  the 
convention,  and  the  convention  so  organized  would  be  the  regular 
cottYcntion  of  the  party  in  preference  to  one  organized  by  the  peace 
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committee  and  one  faction  of  the  party  in  violation  of  the  agreement 
constituting  such  peace  committee.    lb, 

POUTICAL   G)NVENTI0NS — REGULARITY — MAJORITIES    AND    MINORITIES. 

— ^Where  a  political  convention  has  been  duly  called  to  order  by  the 
person  having  the  power  to  do  so,  and  the  convention  has  been  or- 
ganized by  him,  such  a  convention  is  the  regular  one,  though  a  ma- 
jority of  those  elected  as  delegates  thereto  may  not  participate  therein, 
and  the  fact  that  a  majority  of  those  claiming  to  be  delegates  to  a  con- 
vention left  the  hall  designated  in  the  call  before  the  convention  was 
called  to  order  or  organized  by  the  proper  person,  and  went  to  another 
place  and  organized  a  convention  would  not  make  the  convention  or- 
ganized by  such  majority  the  regular  convention  of  the  party,  nor 
would  it  deprive  the  convention  organized  in  the  proper  place  by  the 
proper  authority  of  its  regularity  even  though  a  majority  of  those 
entitled  to  do  so  did  not  participate  in  such  convention.    lb. 

Political  Conventions — Rival  Factions — Recognition  by  State 
G)NVENTiON. — ^Where  there  were  two  rival  county  conventions  both 
claiming  to  be  the  regular  party  convention,  the  fact  that  the  state 
convention  recognized  and  seated  delegates  from  one  of  them  was  not 
conclusive  of  the  question  as  to  which  was  the  regular  county  con- 
vention when  there  was  no  contest  before  the  state  convention  and  no 
delegates  were  sent  to  the  state  convention  by  the  other  rival  coimty 
convention.    lb. 

Political  Conventions — Power  of  Delegates  to  Bind. — Delegates  of 
a  convention  acting  in  their  individual  capacity  cannot  bind  the  con- 
vention by  taking  part  in  a  rival  convention.  Such  action  could  not 
estop  the  convention  of  which  they  were  delegates  to  afterwards  as- 
sert its  regularity  as  against  the  rival  convention  in  which  they  par- 
ticipated,   lb. 

PouTiCAL  Conventions — Adjourned  Meetings — REsassiON  of  For- 
mer Action. — Where  a  political  convention  after  organization  adjourns 
to  meet  at  some  future  day  they  may  at  the  second  meeting  rescind  any 
action  taken  at  the  former  meeting  and  the  fact  that  such  convention 
at  its  first  meeting  appointed  a  committee  with  authority  to  ratify 
the  action  of  a  rival  convention  would  not  preclude  such  convention 
at  its  subsequent  meeting  from  proceeding  to  nominate  candidates  or 
from  appointing  a  committee  with  power  to  make  such  nomina- 
tions,   lb. 

Political  Conventions — Rival  Factions — Estoppel. — Where  two 
rival  conventions  claiming  to  represent  the  same  party  make  nomina- 
tions for  office  one  of  such  factions  may  not  claim  an  estoppel  against 
the  other  to  assert  the  regularity  of  its  own  convention  and  nominees 
by  reason  of  certain  alleged  actions  of  the  convention  and  its  delegates. 
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where  it  is  not  claimed  that  such  inequitable  action  had  any  influence 
ill  inducing  the  faction  seeking  the  estoppel  to  make  nominations  nor 
that  it  would  have  made  any  different  nominations  but  for  such 
action.    lb. 

Political  Conventions — Preliminary  Roll  Call.— The  chairman  of 
the  committee  whose  duty  it  is  to  call  a  convention  of  a  political  party 
in  a  jtidicial  district,  with  the  co-operation  of  his  committee  has  au- 
thority to  prepare  a  preliminary  roll  call  for  the  temporary  organiza- 
tion of  the  convention.    Gerry  et  aL  v,  Beckwith  60. 

Saue — Protest. — Where  a  protest  was  filed  to  the  seating  of  a 
county  delegation  in  a  judicial  district  convention  but  no  contesting 
delegation  appeared  and  the  protest  did  not  attack  the  regularity  of 
the  county  convention  sending  such  delegation  but  merely  set  forth 
certain  alleged  irregularities  that  occurred  at  some  of  the  precinct 
primaries  that  sent  delegate^  to  the  county  convention  and  the  delegation 
was  duly  accredited  by  certified  credentials  from  the  county  conven- 
tion, the  chairman  of  the  judicial  district  committee  correctly  placed 
such  county  delegation  on  the  preliminary  roll  call  of  the  judicial  dis- 
trict convention.    lb. 

Same — Contesting  Delegations. — Where  two  sets  of  delegates  from 
the  same  county  claimed  seats  in  a  judicial  district  convention,  and 
each  set  presented  credentials  regular  on  their  face  and  each  purport- 
ing to  be  from  the  regular  county  convention  and  a  decision  of  the 
matter  involved  the  determination  of  which  county  convention  was 
the  regularly  organized  convention  of  the  party,  the  chairman  of  the 
judicial  district  committee  properjly  refused  to  place  either  set  on  the 
preliminary  roll  call  and  left  the  question  to  be  determined  by  the  con- 
vention,   lb. 

Same — ^Temporary  Organization. — In  proceeding  to  the  temporary 
organization  of  a  political  convention  on  a  preliminary  roll  call  pre- 
pared by  the  chairman  of  the  committee  whose  duty  it  was  to  call  such 
convention,  a  motion  made  by  an  uncontested  delegate,  whose  name 
appeared  on  the  roll,  to  place  on  the  preliminary  roll  one  of  two  sets 
of  contesting  delegates  from  a  county  as  the  regular  delegates  from 
tliat  county,  was  properly  ruled  out  of  order  by  the  chairman,  the  com- 
mittee having  made  a  preliminary  roll  call  it  was  its  province  to  per- 
fect the  temporary  organization  upon  that  roll  call.    lb. 

Nominations — Protests — Authority  of  Petitioner. — In  a  proceed- 
ing to  protest  nominations  of  candidates  for  office  where  no  objection 
is  made  before  the  secretary  of  state  to  the  authority  of  petitioner  to 
make  the  protest,  such  objection  cannot  be  raised  on  review  in  the 
iistrict  court.    DuW  v.  Beckwith  71. 

NoMi»i\rn>Ns — Party  Name. — Nominations  of  candidates  for  office 
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under  the  name  "Bryan  Democratic  Party"  will  not  be  permitted  where 
it  appears  that  nominations  of  candidates  for  the  same  offices  have 
already  been  made  under  the  name  "Democratic"  and  Mr.  Bryan  was 
the  Democratic  candidate  for  president.     lb. 

Nominations — Protests — Disquaufication  of  Judgb. — ^Where  a 
protest  was  made  against  the  filing  of  a  list  of  nominations  by  petition 
under  the  name  of  the  "Republican  Ticket"  on  the  ground  that  a  list 
of  nominations  for  the  same  offices  had  already  been  made  by  the  Re> 
publican  party  and  filed  under  the  name  "Republican  Party"  and  that 
the  nominations  in  controversy  if  filed  would  tend  to  confuse  and 
mislead  voters,  a  judge  of  the  district  court  who  was  a  candidate  of 
the  Republican  party  for  re-election  and  whose  name  appeared  on  their 
list  of  nominations  was  personally  interested  and  disqualified  to  try 
the  protest.     MacMillan  v,  Spencer  80. 

Paxty  Names. — ^Where  the  Republican  par^  had  met  in  convention 
and  made  and  filed  nominations  under  the  name  "Republican  Party'' 
a  different  list  of  nominations  under  the  name  of  "Republican  Ticket"' 
would  tend  to  confusion  and  should  not  be  placed  upon  the  official- 
ballot.    Ih. 

Nominations — Protests — Review. — The  supreme  court  will  not 
exercise  its  discretion  to  review  the  action  of  the  district  court  sustain- 
ing the  ruling  of  the  secretary  of  state  upon  a  protest  made  to  the 
placing  of  certain  nominations  on  the  official  ballot  when  that  dis- 
cretion is  invoked  only  nine  days  before  election,  as  under  the  require- 
ments of  the  law  the  secretary  of  state  should  not  later  than  that  date 
send  to  the  county  clerks  the  certificates  of  nominations.  Ford  et  aL 
V.  Beckwith  95. 

Party  Names — Fusion. — Where  three  political  parties  for  a  number 
of  years  have  generally  at  elections  tmited  upon  the  same  set  of 
nominees  who  were  all  nominated  under  the  party  names  of  the  parties 
united,  bilt  whose  ticket  was  popularly  called  the  fusion  ticket  although 
neither  party  had  appropriated  the  name  "Fusion"  as  a  distinctive  party 
name  and  the  same  parties  have  united  In  nominating  one  ticket,  the 
fact  that  the  persons  so  nominated  are  the  nominees  of  parties  gen- 
erally known  as  Fusionists  does  not  of  itself  give  them  the  right  to- 
have  their  names  placed  upon  the  official  ballot  under  the  name  of 
Fusion  Party  when  neither  of  the  parties  nominating  them  has  selected 
that  name  and  when  there  are  nominations  by  other  combinations  of 
parties.  And  as  the  placing  of  any  nominations  on  the  official  ballot 
under  the  name  Fusion  Party  would  under  the  circumstances  tend 
to  confuse  and  mislead  the  voters,  no  list  of  nominations  will  be  per> 
mitted  under  that  name.    Beckwith  v.  Winters  et  a/.  96. 

Cities  and  Towns — Creating  Indebtedness — Submission  to  Elect- 
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ORS. — ^Under  the  constitution  and  statutes  prohibiting  cities  and  towns 
from  creating  any  indebtedness  until  it  has  been  voted  in  favor  of  by 
the  electors  thereof  and  enumerating  several  purposes  for  which  such. 
indebtedness  may  be  contracted,  an  election  at  which  all  the  several* 
purposes  enumerated  and  the  amount  of  indebtedness  to  be  created  are 
submitted  as  one  proposition  so  that  the  electors  must  vote  for  or 
against  them  as  a  whole,  is  invalid,  and  bonds  issued  thereunder  are 
void.  Only  one  purpose  for  which  the  indebtedness  is  to  be  created' 
should  be  submitted  at  one  time,  or  if  more  than  one  is  submitted 
they  should  be  submitted  as  separate  propositions  with  the  several 
amounts  of  indebtedness  proposed  for  each,  so  that  an  elector  can  vote 
for  any  one  or  more  of  the  propositions  he  may  favor  and  against 
such  as  he  opposes.    The  City  of  Denver  et  al.  v.  Hayes  et  al.  no. 

EMINENT  DOMAIN : 

PuBuc  Lands — Railroads — Right  of  Way — Pre-emption  Rights  or 

Settler. — The  act  of  congress  of  March  3,  1875   (18  U.  S.  Stats,  at 

Large,  pages    482-3)    granting    to    railroad   companies    right   of    way 

through  the  public  lands,  is  not  in  the  nature  of  an  absolute  grant 

in  praesenti  but  is  rather  an  offer  to  all  railroad  companies  and  takes> 
effect  as  a  grant  to  any  particular  company,  only,  when  such  company 

has  complied  with  the  provisions  thereof  by  the  location  of  its  road 

and  by  filing  with  the  register  a  profile  thereof.     And  where  a  settler 

has  secured  a  possessory  right  to  any  part  of  the  public  domain  by 

entering  thereon  and  filing  a  pre-emption  declaratory  statement  before 

a  railroad  company  locates   its  road   and  files  a  profile  thereof,  the 

rights  of  the  settler  are  superior  to  those  of  the  railroad  company  and 

such  company  can  only  establish  its  right  of  way  across  such  land  by 

condemning  the  possessory  right  of  the  settler.     The  Denver  &  Rio 

Grande  Railroad  Co,  v.  Wilson  6. 

PxTBUC  Lands — Railroads — ^Right  of  Way — Pre-emption  Settler- 
Estoppel. — ^Wherc  a  pre-emption  settler  upon  public  land  notified  & 
railroad  company  of  his  claim  and  protested  against  the  company  enter- 
ing upon  his  land  and  building  its  road  across  the  same  unless  com- 
pensation be  given  him,  but  the  company  notwithstanding  such  protest 
proceeded  to  take  possession  of  and  build  its  road  on  a  strip  of  land 
across  the  pre-emptor's  claim,  the  fact  that  such  settler  took  no  further 
action  to  protect  his  possession  against  the  encroachments  of  the  com- 
pany until  after  he  had  acquired  a  patent  would  not  estop  him  from- 
bringing  an  action  in  the  nature  of  ejectment  against  the  railroad^ 
company  to  recover  possession  of  the  land  appropriated,  after  the 
patent  was  issued  and  within  the  time  prescribed  by  the  statute  oi 
limitation.     lb. 
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Water  Rights. — A  perpetual  right  to  have  a  certain  quantity  of 
water  flow  through  an  irrigating  ditch  is  an  easement  in  the  ditch. 
The  Grand  Valley  Irrigation  Co,  v.  Lesher  et  al.  273. 

Water  Rights — Notice. — Where  an  irrigation  company  purchased  the 
ditch  and  rights  of  another  company  through  the  foreclosure  of  a  deed 
of  trust  that  expressly  reserved  certain  perpetual  and  non-assessable 
water  rights,  and  the  county  records  disclosed  that  the  articles  of  in- 
corporation of  the  grantor  company  provided  for  such  water  rights, 
and  that  certificates  had  been  issued  therefor,  and  along  the  line  of 
the  ditch  were  the  headgates,  lateral  ditches  and  cultivated  lands  of 
the  owners  of  such  water  rights,  the  purchaser  was  charged  with 
notice  and  took  the  ditch  burdened  with  the  casement  of  such  per- 
petual water  rights.    lb. 

Water  Rights — Pleading — Conveyance. — ^Wherc  a  ditch  company 
incorporated  for  the  purpose  of  building  a  certain  ditch,  and  which 
owned  no  other  ditch,  issued  a  certificate  to  the  effect  that  the  party 
to  whom  it  was  issued  was  the  owner  of  a  water  right  of  a  certain 

a 

amount  in  the  company  and  that  the  same  was  free  from  all  dues  and 
assessments,  the  certificate  was  a  sufficient  conveyance  in  writing  of 
a  perpetual  and  non-assessable  water  right  and  easement  in  the  ditch 
of  the  company,  and  where  the  company  issuing  the  certificate  as  well 
as  its  successor  had  ever  since  the  issuance  of  such  certificate  delivered 
water  to  the  certificate  holder  through  his  headgate  and  lateral  ditches, 
it  was  an  interpretation  of  the  certificate,  and  in  an  action  by  such 
certificate  holder  against  a  company,  which  succeeded  by  purchase 
to  the  ownership  of  the  ditch  and  rights  of  the  issuing  company,  to 
quiet  title  to  such  water  right  and  easement,  a  complaint  that  alleges 
the  foregoing  facts  states  a  cause  of  action.    lb, 

EJECTMENT : 

New  Trial  as  Right — Repeal  of  Law — Prohibition. — ^The  act  (Ses- 
sion Laws  1899,  page  161)  amending  code  section  272  and  repealing 
that  part  of  the  section  which  gave  to  the  defeated  party  in  an  action 
for  possession  of  real  property  a  new  trial  as  matter  of  right  upon 
application  and  payment  of  costs  before  .the  first  day  of  the  next  term, 
is  constitutional  and  applicable  to  causes  pending  but  in  which  there 
had  been  no  trial  at  the  time  the  repealing  act  took  effect,  and  the 
supreme  court  will  issue  a  writ  of  prohibition  to  prevent  a  district 
court  from  granting  a  new  trial  as  matter  of  right  in  such  case.  The 
People  V,  The  District  Court  of  Boulder  County  161. 

Practice — Pleading — Equitable  Defense. — ^Under  section  59  of  our 
code  an  equitable  defense  may  be  interposed  to  a  legal  cause  of  action. 
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including   what   under   the  old    practice    is   denominated    ejectment 
Cheney  v.  Crandell  383. 

Practice — New  Trial — Waiver. — Under  our  former  statute  grant- 
ing a  new  trial  as  matter  of  right  to  the  losing  party  in  an  ejectment 
suit  the  party  did  not  waive  his  right  to  such  new  trial  as  matter  of 
right  by  first  moving  for  a  new  trial  for  cause,  which  was  denied,  and 
giving  notice  of  appeal  which  was  not  per  fleeted,  where  his  application 
for  new  trial  as  of  right  was  made  within  the  time  and  under  the  con- 
ditions prescribed  by  statute.    Ih, 

Vendor  and  Vendee — Purchasing  Outstanding  Title. — In  an  action 
for  possession  of  real  estate  where  plaintiff  claimed  that  defendant 
went  into  possession  under  contract  of  purchase  from  plaintiff  and 
was  therefore  estopped  to  deny  plaintiff's  title,  and  defendant  denied 
going  into  possession  under  such  contract  and  alleged  that  having  dis- 
covered plaintiffs  fraud  she  repudiated  the  contract  with  plaintiff  and 
purchased  an  outstanding  equity  of  redemption  and  entered  into  pos- 
session thereunder,  and  upon  conflicting  evidence  that  issue  was  de- 
cided in  favor  of  defendant,  the  finding  of  the  jury  disposed  of  plain- 
tiffs contention  and  it  was  unnecessary  to  determine  whether  a  vendee 
who  takes  possession  of  real  estate  under  contract  of  purchase  is 
estopped  to  deny  the  title  of  the  vendor,    lb, 

ELECTIONS : 

Political  G)nventions — NoMiNEES^OpTiaAL  Ballots — A  conven- 
tion of  a  political  party  was  duly  called  for  a  judicial  district  com- 
posed of  four  counties.  Thirteen  delegates  were  entitled  to  seats,  of 
which  one  county  was  entitled  to  seven.  The  county  entitled  to  seven 
delegates  sent  two  contesting  delegations.  The  delegates  from  the 
other  counties,  being  uncontested,  met  and  perfected  a  temporary  or- 
ganization and  appointed  a  credentials  committee,  to  whom  was  sub- 
mitted the  claims  of  both  contesting  delegations,  and  its  report  seating 
one  delegation  was  adopted,  and  the  successful  delegation,  together 
with  the  delegates  from  other  counties,  proceeded  to  permanent  or- 
ganization and  nominated  a  candidate  for  judge.  Six  of  the  unsuc- 
cessful delegates  retired  to  another  place  and  organized  and  nominated 
a  candidate.  Held,  that  the  convention  first  organized  was  the  regu- 
lar convention  of  the  party  and  its  nominee  was  entitled  to  be  placed 
on  the  official  ballot  as  the  nominee  of  the  party.    Beckwith  v,  Rucker  31. 

Same — Estoppel. — Where  a  contesting  delegation  to  a  political  con- 
vention recognized  the  authority  of  the  committee  to  call  the  conven- 
tion and  submitted  their  claims  to  the  convention  without  questioning 
its  authority  in  the  premises  they  are,  in  the  absence  of  fraud  or 
some  such  consideration,  estopped  to  deny  its  regularity.    lb. 
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Nominations — Pbotest — Paety  Name — Disqualification  of  Judge. 
— Where  a  list  of  nominations  for  county  officers  filed  with  the  county 
clerk  was  protested  on  the  ground  that  the  party  name  assumed  was 
an  infringement  on  the  name  of  another  political  party  and  tended  to 
deceive  the  voters,  a  district  judge  who  had  heen  nominated  under 
the  same  party  name  and  the  nomination  filed  with  the  secretary  of 
state  was  interested  in  the  result  and  disqualified  to  try  the  cause,  al- 
though the  judgment  in  the  cause  would  not  directly  affect  his  own 
nomination,  since  it  involved  the  determination  of  a  question  which 
if  raised  in  the  proper  tribtmal  would  determine  the  validity  of  his 
own  nomination  on  the  ticket.     Phillips  v.  Curley  et  al.  34. 

Nominations — Protest — Practice. — Proceedings  to  protest  the  plac- 
ing of  nominations  upon  the  official  ballots  are  summary  and  the  for- 
malities required  in  ordinary  civil  actions  need  not  be  strictly  ob- 
served,   lb. 

Same — ^Authority  of  Petitioner. — In  a  proceeding  to  protest  the 
placing  of  nominations  upon  the  official  ballot,  an  objection  that  the- 
petition  failed  to  show  the  authority  of  the  petitioner  to  make  the^ 
protest,  if  not  raised  before  the  county  clerk,  cannot  be  raised  onr 
review.    lb. 

Same — Defect  Cured. — In  a  proceeding  to  protest  nominations,  zn 
objection  that  the  petition  fails  to  show  the  authority  of  the  petitioner 
cannot  be  raised  by  the  respondent  where  his  answer  clearly  raises- 
the  issue  and  evidence  is  introduced  establishing  •  the  authority.     lb. 

Party  Names. — A  political  party  making  nominations  by  conven- 
tion or  petition  is  entitled  to  adopt  any  name  it  may  see  fit,  provided  it 
does  not  interfere  with  the  rights  of  another  party  which  has  pre- 
viously adopted  the  name,  in  whole  or  in  part.  If  the  name  adopted 
tends  to  confuse  or  mislead  the  adherents  of  any  other  party  having 
the  better  right  to  such  name,  it  cannot  be  permitted.  A  political  party 
will  not  be  permitted  to  adopt  a  name  which  merely  qualifies  the  name 
of  another  political  party  by  adding  to  the  name  cff  such  other  party 
the  name  of  its  candidate  for  president  as  "The  Bryan  Democratic- 
Party."    lb. 

Party  Conventions — Rival  Factions — Nominees — Official  Bal- 
lots— ^Jurisdiction. — Under  the  amended  section  13  of  the  Australian^ 
ballot  act  passed  in  1897  (Session  Laws  1897,  page  154)  the  filing 
officers  in  the  first  instance  and  the  courts  upon  review  have  jurisdic- 
tion to  determine  the  regularity  of  party  conventions  and  the  claims 
of  rival  factions  of  the  same  political  party  to  have  their  nominees 
placed  on  the  official  ballot.    Spencer  v,  Moloney  et  al  38. 

Political  Parties — County  Committee — Authority  to  Cal4  Con- 
ventions.— ^Under  the  customs  of  the  Democratic  party  the  county 
central  committee  has  authority  through  its  chairman  to  call  a  county 
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convention  and  the  primary  elections  for  selecting  delegates  thereto^ 
and  the  chairman  is  authorized  to  prepare  a  preliminary  roll  call  of 
delegates  elected  at  the  primaries  and  entitled  to  participate  in  the 
temporary  organization  of  the  convention,  which  temporary  roll  call 
cannot  be  changed  till  the  organization  is  effected.     lb. 

Same — Peace  Committee — Delegated  Powers. — Where  there  were 
two  factions  of  a  political  party  in  a  county,  each  faction  having  a 
central  committee  claiming  to  represent  the  party  in  the  county,  and 
the  two  rival  committees  agreed  to  surrender  to  another  committee 
called  a  peace  committee  power  over  and  concerning  the  calling  and 
holding  of  primary  elections  and  the  county  convention,  and  the  nature 
of  the  powers  conferred  upon  the  peace  committee  and  the  manner  in 
which  they  were  to  be  performed  were  stipulated  by  a  written  agree- 
ment under  which  it  was  appointed,  the  powers  of  such  peace  com- 
mittee were  measured  and  limited  by  the  written  agreement  and  it 
could  act  only  in  accordance  with  its  terms.  And  where  such  com- 
mittee of  five  together  with  the  chairman  of  the  central  committee 
were  to  receive  and  canvass  the  returns  from  the  primaries  and  make 
up  a  preliminary  roll  call  for  the  temporary  organization  of  the  con- 
vention such  roll  call  could  not  be  made  up  by  less  than  a  majority 
thereof  or  by  four  of  the  six  members,  and  a  roll  call  made  up  alone 
by  the  chairman  of  the  peace  committee,  and  sanctioned  by  only  two 
other  members  thereof  was  without  authority  and  a  convention  called 
to  order  by  the  chairman  of  the  peace  committee,  while  the  agreement 
provided  that  it  should  be  called  to  order  by  the  chairman  of  the  cen- 
tral committee,  and  which  was  organized  upon  the  unauthorized  roll 
call  was  not  the  regular  party  convention  and  was  not  binding  on  the 
party  of  the  county.    lb. 

Party  Conventions — Powers  of  Chairman  of  Central  Committee. 
— The  chairman  of  the  county  central  committee  of  a  political  party 
with  power  to  call  a  convention,  has  authority  to  exclude  from  the 
meeting  place  persons  not  having  proper  credentials  and  to  prevent  the 
assembling  thereat  of  a  convention  other  than  the  one  called.    lb. 

Same — Peace  Committee. — ^Where  two  rival  factions  of  a  political 
party  by  their  respective  committees  delegated  to  a  peace  committee 
the  power  to  make  up  a  preliminary  roll  call  for  the  county  conven- 
tion in  accordance  with  the  written  agreement  appointing  such  com- 
mittee and  the  peace  committee  violated  the  terms  of  the  agreement 
and  attempted  to  call  and  organize  a  convention  upon  an  unauthorized 
roll  call  of  delegates,  such  committee  thereby  forfeited  its  rights  to  act 
for  the  party,  and  the  chairman  of  the  county  central  committee  had  a 
right  to  resume  his  authority,  prepare  a  roll  call  and  organize  the 
convention,  and  the  convention  so  organized  would  be  the  regular 
coBTcntion  of  the  party  in  preference  to  one  organized  by  the  peace 
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committee  and  one  faction  of  the  party  in  violation  of  the  agreement 
constituting  such  peace  committee.    Jb. 

PouTiCAL  Conventions — Regularity — Majorities  and  Minorities. 
— ^Where  a  political  convention  has  been  duly  called  to  order  by  the 
person  having  the  power  to  do  so,  and  the  convention  has  been  or- 
ganized by  him,  such  a  convention  is  the  regular  one,  though  a  ma- 
jority of  those  elected  as  delegates  thereto  may  not  participate  therein, 
and  the  fact  that  a  majority  of  those  claiming  to  be  delegates  to  a  con- 
vention left  the  hall  designated  in  the  call  before  the  convention  was 
called  to  order  or  organized  by  the  proper  person,  and  went  to  another 
place  and  organized  a  convention  would  not  make  the  convention  or- 
ganized by  such  majority  the  regular  convention  of  the  party,  nor 
would  it  deprive  the  convention  organized  in  the  proper  place  by  the 
proper  authority  of  its  regularity  even  though  a  majority  of  those 
entitled  to  do  so  did  not  participate  in  such  convention.    lb. 

Political  Conventions — Rival  Factions — Recognition  by  State 
Convention. — Where  there  were  two  rival  county  conventions  both 
claiming  to  be  the  regular  party  convention,  the  fact  that  the  state 
convention  recognized  and  seated  delegates  from  one  of  them  was  not 
conclusive  of  the  question  as  to  which  was  the  regular  county  con- 
vention when  there  was  no  contest  before  the  state  convention  and  no 
delegates  were  sent  to  the  state  convention  by  the  other  rival  county 
convention.    lb. 

Political  Conventions — Power  of  Delegates  to  Bind. — ^Delegates  of 
a  convention  acting  in  their  individual  capacity  cannot  bind  the  con- 
vention by  taking  part  in  a  rival  convention.  Such  action  could  not 
estop  the  convention  of  which  they  were  delegates  to  afterwards  as- 
sert its  regularity  as  against  the  rival  convention  in  which  they  par- 
ticipated,   lb. 

Political  Conventions — Adjourned  Meetings — ^REsassiON  of  For- 
mer Action. — Where  a  political  convention  after  organization  adjourns 
to  meet  at  some  future  day  they  may  at  the  second  meeting  rescind  any 
action  taken  at  the  former  meeting  and  the  fact  that  such  convention 
at  its  first  meeting  appointed  a  committee  with  authority  to  ratify 
the  action  of  a  rival  convention  would  not  preclude  such  convention 
at  its  subsequent  meeting  from  proceeding  to  nominate  candidates  or 
from  appointing  a  committee  with  power  to  make  such  nomina- 
tions,    lb. 

PouTiCAL  Conventions — Rival  Factions — Estoppel. — Where  two 
rival  conventions  claiming  to  represent  the  same  party  make  nomina- 
tions for  office  one  of  such  factions  may  not  claim  an  estoppel  against 
the  other  to  assert  the  regularity  of  its  own  convention  and  nominees 
by  reason  of  certain  alleged  actions  of  the  convention  and  its  delegates. 
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where  it  is  not  claimed  that  such  inequitable  action  had  any  influence 
tti  inducing  the  faction  seeking  the  estoppel  to  make  nominations  nor 
that  it  would  have  made  any  different  nominations  but  for  such 
action.    lb. 

Political  Conventions — Preliminary  Roll  Call. — ^The  chairman  of 
the  committee  whose  duty  it  is  to  call  a  convention  of  a  political  party 
tn  a  judicial  district,  with  the  co-operation  of  his  committee  has  au- 
thority to  prepare  a  preliminary  roll  call  for  the  temporary  organiza- 
tion of  the  convention.    Gerry  et  aL  v,  Beckwith  60. 

Same — Protest. — Where  a  protest  was  filed  to  the  seating  of  a 
county  delegation  in  a  judicial  district  convention  but  no  contesting 
delegation  appeared  and  the  protest  did  not  attack  the  regularity  of 
the  county  convention  sending  such  delegation  but  merely  set  forth 
certain  alleged  irregularities  that  occurred  at  some  of  the  precinct 
primaries  that  sent  delegate^  to  the  county  convention  and  the  delegation 
was  duly  accredited  by  certified  credentials  from  the  county  conven- 
tion, the  chairman  of  the  judicial  district  committee  correctly  placed 
such  county  delegation  on  the  preliminary  roll  call  of  the  judicial  dis- 
trict convention.    lb. 

Same — Contesting  Delegations. — ^Where  two  sets  of  delegates  from 
the  same  county  claimed  seats  in  a  judicial  district  convention,  and 
each  set  presented  credentials  regular  on  their  face  and  each  purport- 
ing to  be  from  the  regular  county  convention  and  a  decision  of  the 
matter  involved  the  determination  of  which  county  convention  was 
the  regularly  organized  convention  of  the  party,  the  chairman  of  the 
jiidicial  district  committee  properly  refused  to  place  either  set  on  the 
preliminary  roll  call  and  left  the  question  to  be  determined  by  the  con- 
vention,   lb. 

Same — Temporary  Organization. — In  proceeding  to  the  temporary 
organization  of  a  political  convention  on  a  preliminary  roll  call  pre- 
pared  by  the  chairman  of  the  committee  whose  duty  it  was  to  call  such 
convention,  a  motion  made  by  an  tmcontested  delegate,  whose  name 
appeared  on  the  roll,  to  place  on  the  preliminary  roll  one  of  two  sets 
of  contesting  delegates  from  a  county  as  the  regular  delegates  froQi 
tliat  county,  was  properly  ruled  out  of  order  by  the  chairman,  the  com- 
mittee having  made  a  preliminary  roll  call  it  was  its  province  to  per- 
fect the  temporary  organization  upon  that  roll  call.    lb. 

Nominations — Protests — Authority  of  Petitioner. — In  a  proceed- 
ing to  protest  nominations  of  candidates  for  office  where  no  objection 
is  made  before  the  secretary  of  state  to  the  authority  of  petitioner  to 
make  the  protest,  such  objection  cannot  be  raised  on  review  in  the 
district  court    DuW  v,  Beckwith  71. 

NoMi>i\r«)NS — Party  Name, — Nominations  of  candidates  for  office 


586  Index. 

under  the  name  "Bryan  Democratic  Part/'  will  not  be  permitted  where- 
it  appears  that  nominations  of  candidates  for  the  same  ofikes  have 
already  been  made  under  the  name  "Democratic"  and  Mr.  Bryan  was 
the  Democratic  candidate  for  president.     lb. 

Nominations — Protests — Disqualification  of  Judge. — ^Where  a 
protest  was  made  against  the  filing  of  a  list  of  nominations  by  petition 
under  the  name  of  the  "Republican  Ticket"  on  the  ground  that  a  list 
of  nominations  for  the  same  offices  had  already  been  made  by  the  Re- 
publican party  and  filed  under  the  name  "Republican  Party"  and  that 
the  nominations  in  controversy  if  filed  would  tend  to  confuse  and 
mislead  voters,  a  judge  of  the  district  court  who  was  a  candidate  of 
the  Republican  party  for  re-election  and  whose  name  appeared  on  their 
list  of  nominations  was  personally  interested  and  disqualified  to  try 
the  protest.     MacMillan  v,  Spencer  80. 

Pabty  Names. — ^Where  the  Republican  party  had  met  in  convention 
and  made  and  filed  nominations  under  the  name  "Republican  Party" 
a  different  list  of  nominations  under  the  name  of  "Republican  Ticket"^ 
would  tend  to  confusion  and  should  not  be  placed  upon  the  official 
ballot.    lb. 

Nominations — Protests — Review. — The  supreme  court  will  not 
exercise  its  discretion  to  review  the  action  of  the  district  court  sustain- 
ing the  ruling  of  the  secretary  of  state  upon  a  protest  made  to  the 
placing  of  certain  nominations  on  the  official  ballot  when  that  dis- 
cretion is  invoked  only  nine  days  before  election,  as  under  the  require- 
ments of  the  law  the  secretary  of  state  should  not  later  than  that  date 
send  to  the  county  clerks  the  certificates  of  nominations.  Ford  et  a/. 
V.  Beckwith  95. 

Party  Names — Fusion. — Where  three  political  parties  for  a  number 
of  years  have  generally  at  elections  imited  upon  the  same  set  of 
nominees  who  were  all  nominated  under  the  party  names  of  the  parties 
united,  bilt  whose  ticket  was  popularly  called  the  fusion  ticket  although 
neither  party  had  appropriated  the  name  "Fusion"  as  a  distinctive  party 
name  and  the  same  parties  have  united  In  nominating  one  ticket,  the 
fact  that  the  persons  so  nominated  are  the  nominees  of  parties  gen- 
erally known  as  Fusionists  does  not  of  itself  give  them  the  right  to- 
have  their  names  placed  upon  the  official  ballot  under  the  name  of 
Fusion  Party  when  neither  of  the  parties  nominating  them  has  selected 
that  name  and  when  there  are  nominations  by  other  combinations  of 
parties.  And  as  the  placing  of  any  nominations  on  the  official  ballot 
under  the  name  Fusion  Party  would  under  the  circumstances  tend 
to  confuse  and  mislead  the  voters,  no  list  of  nominations  will  be  per- 
mitted under  that  name.    Beckwith  v.  Winters  et  al.  96. 

Cities  and  Towns — Creating  Indebtedness — Submission  to  Elect- 
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ORS. — ^Under  the  constitution  and  statutes  prohibiting  cities  and  towns 
from  creating  any  indebtedness  until  it  has  been  voted  in  favor  of  by 
the  electors  thereof  and  enumerating  several  purposes  for  which  such, 
indebtedness  may  be  contracted,  an  election  at  which  all  the  severaf 
purposes  enumerated  and  the  amount  of  indebtedness  to  be  created  are- 
submitted  as  one  proposition  so  that  the  electors  must  vote  for  or 
against  them  as  a  whole,  is  invalid,  and  bonds  issued  thereunder  are- 
vord.  Only  one  purpose  for  which  the  indebtedness  is  to  be  created' 
should  be  submitted  at  one  time,  or  if  more  than  one  is  submitted 
they  should  be  submitted  as  separate  propositions  with  the  several 
amounts  of  indebtedness  proposed  for  each,  so  that  an  elector  can  vote 
for  any  one  or  more  of  the  propositions  he  may  favor  and  against 
such  as  he  opposes.    The  City  of  Denver  et  al.  v.  Hayes  et  aL  iia 

EMINENT  DOMAIN : 

PuBuc  Lands — Railroads — ^Right  of  Way — Pre-emption  Rights  or 

Settler. — The  act  of  congress  of  March  3,  1875   (18  U.  S.  Stats,  at 

Large,  pages    482-3)    granting    to    railroad   companies    right   of    way 

through  the  public  lands,   is  not  in  the  nature  of  an  absolute  grant 

in  praesenti  but  is  rather  an  olBFer  to  all  railroad  companies  and  takes, 
effect  as  a  grant  to  any  particular  company,  only,  when  such  company 

has  complied  with  the  provisions  thereof  by  the  location  of  its  road 

and  by  filing  with  the  register  a  profile  thereof.     And  where  a  settler 

has  secured  a  possessory  right  to  any  part  of  the  public  domain  by 

entering  thereon  and  filing  a  pre-emption  declaratory  statement  before 

a  railroad  company  locates   its  road  and  files   a  profile  thereof,  the 

rights  of  the  settler  are  superior  to  those  of  the  railroad  company  and 

such  company  can  only  establish  its  right  of  way  across  such  land  by 

condemning  the  possessory  right  of  the  settler.     The  Denver  &  Rio 

Grande  Railroad  Co.  v.  Wilson  6. 

Ptjblic  Lands — Railroads — ^Right  op  Way — Pre-emption  Settler — 
Estoppel. — ^Wherc  a  pre-emption  settler  upon  public  land  notified  & 
railroad  company  of  his  claim  and  protested  against  the  company  enter- 
ing upon  his  land  and  building  its  road  across  the  same  unless  com- 
pensation be  given  him,  but  the  company  notwithstanding  such  protest 
proceeded  to  take  possession  of  and  build  its  road  on  a  strip  of  land 
across  the  pre-emptor's  claim,  the  fact  that  such  settler  took  no  further 
action  to  protect  his  possession  against  the  encroachments  of  the  com- 
pany until  after  he  had  acquired  a  patent  would  not  estop  him  from 
bringing  an  action  in  the  nature  of  ejectment  against  the  railroad 
company  to  recover  possession  of  the  land  appropriated,  after  the 
patent  was  issued  and  within  the  time  prescribed  by  the  statute  oi 
limitation.     lb. 
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Same— Damage — Appellate  Practice — REMimruR. — In  an  action  by 
a  pre-emption  claimant  against  a  railroad  company  for  possession  of 
land  appropriated  by  the  company  for  its  track  and  for  damage,  where 
the  court  instructed  the  jury  that  they  should  assess  only  nominal 
damage  for  the  ouster  but  the  jury  in  addition  to  damage  for  rental 
value  and  detention  found  for  plaintiff  $2,000  damage  for  the  ouster, 
and  there  is  nothing  in  the  abstract  to  sustain  the  finding,  the  damage 
for  ouster  will  be  set  aside,  but  where  the  balance  of  the  judgment  is 
correct  the  judgment  will  not  be  reversed  provided  plaintiff  enters  a 
remittitur  for  the  damage,  but  will  be  modified  and  affirmed.    lb. 

Railroads — Right  of  Way — Stay  of  Judgment — Condemnation.— 
Where  a  land  owner  recovered  judgment  for  possession  of  land  ap- 
propriated by  a  railroad  company  for  its  right  of  way  together  with 
damages  for  rents  and  costs,  that  part  of  the  judgment  for  possession 
may  be  stayed  a  reasonable  time  to  permit  the  defendant  to  proceed 
to  condemn  the  land  for  right  of  way.    lb. 

Water  Rights — Right  of  Way  for  Ditch — Constitutional  Law. — 
That  part  of  the  statute  relating  to  proceedings  to  condemn  lands  for 
right  of  way  for  irrigating  ditches  and  reservoirs,  which  permits  the 
question  of  necessity  for  taking  the  lands  sought  to  be  condemned  to 
be  enquired  into,  is  not  unconstitutional.     Gibson  v.  Cann  499. 

Same. — In  determining  the  question  of  necessity  for  taking  lands 
sought  to  be  condemned  for  right  of  way  for  irrigating  ditches  and 
reservoirs,  the  question  as  to  whether  or  not  the  enterprise  is  practi- 
cable or  can  be  made  a  financial  success,  or  what  petitioner  may  be 
able  to  accomplish  in  the  way  of  obtaining  water  which  can  be  utilized 
through  his  proposed  ditch  or  reservoir  system,  cannot  be  enquired 
into.    lb. 

ESTATES  OF  DECEDENTS: 

PRINaPAL      AND       SuRETY — ADMINISTRATOR'S       BoND — DISMISSAL      OF 

Action  Against  Principal — ^Liabiuty  of  Surety. — Under  the  statutes 
of  Colorado  the  obligee  in  an  administrator's  bond  may  sue  all  or  any 
one  or  more  of  the  obligors,  and  where  an  action  was  brought  against 
the  principal  and  surety  on  such  bond  the  action  could  be  dismissed 
as  to  the  principal  and  continued  as  to  the  surety  without  discharging 
the  surety  from  liability.     McAllister  v.  The  People  156. 

Administrator's  Bond— Action  upon — Itemized  Statement — Ad- 
ministrator's Report.— In  an  action  against  the  surety  on  an  ad- 
ministrator's bond  for  failure  of  the  administrator  to  account  for  cer- 
tain moneys  which  came  to  his  hand,  in  response  to  a  demand  of  de- 
fendant for  an  itemized  account,  the  administrator's  report  filed  in  the 
county  court  showing  the  balance  due  as  it  appeared  from  an  itemized 
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statement  of  his  receipts  and  expenditures  is  a  sufficient  itemized  ac- 
count to  be  furnished.    lb. 

Administrators — Action  Upon  Bond — Evidence — Book  Entries. — 
In  an  action  upon  an  administrator's  bond  the  fact  that  the  adminis- 
trator de  bonis  non  was  permitted  to  testify  from  a  book  given  him 
by  his  predecessor  in  which  was  kept  the  accounts  of  his  predecessor 
as  administrator,  without  introducing  the  book  in  evidence,  was  im- 
material where  the  record  of  the  county  court,  in  which  precisely  the 
same  items  of  account  appeared,  was  afterwards  introduced  in  evi- 
dence,  lb. 

Public  Funds — Unknown  Heirs — Money  of  Estate  Paid  Into 
Treasury. — Money  paid  into  a  county  treasury  under  section  2804 
Mills  Ann.  Stats,  by  the  administrator  of  an  estate  to  be  held  for  un- 
known heirs,  does  not  become  the  property  of  the  county.  The  county 
through  its  treasurer  becomes  the  mere  bailee  of  such  money  with  the 
obligation  imposed  to  pay  it  without  interest  to  such  person  as  the 
county  court  having  admmistration  of  the  estate  shall  direct.  In  an 
action  on  the  official  bond  of  a  county  treasurer  for  the  failure  of  the 
treasurer  to  turn  over  such  a  fund  to  his  successor,  an  answer  that  the 
fund  was  deposited  in  a  solvent  bank  in  good  repute,  which  subse- 
quently failed  whereby  the  fund  was  lost  without  any  negligence  on  the 
part  of  the  treasurer,  states  a  good  defense  to  the  action.  Gartley  et  al. 
V.  The  People  227. 

Wills — ^Advancements. — Where  a  decedent  during  her  lifetime  ad- 
vanced to  some  of  her  heirs  sums  of  money  for  which  they  executed 
their  notes  and  on  which  they  paid  interest  and  in  her  will  these  sums 
were  not  mentioned,  in  distributing  the  estate  amongst  the  heirs  under 
the  will  these  sums  so  advanced  are  to  be  accounted  for  as  debts  to  the 
etsate  and  not  as  gifts.    Haines  v.  Christie  et  al.  502. 

Same. — Where  a  son  of  deced<c«t  had  received  money  from  her  dur- 
ing her  lifetime  for  which  he  hsA  given  his  note  and  in  her  will  ap- 
peared this  clause  "As  long  as  my  son  lives  and  his  heirs  whatever 
received  from  my  estate  is  his/'  and  a  codicil  to  the  will  specially 
mentioned  the  note  directing  that  if  presented  he  should  appropriate 
so  much  thereof  as  would  compensate  him  for  his  services  in  the 
settlement  of  the  estate  and  if  more  than  enough  to  pay  him  the 
balance  to  be  paid  to  another  heir  named,  the  clause  referring  to  what- 
ever was  received  by  him  had  reference  to  what  he  received  from  the 
estate  under  the  will  and  not  to  money  received  as  a  loan  during  the 
life  of  decedent    lb. 

Principal  and  Agent — Liamlity  op  Agent  to  Estate  for  Money 
Loaned  for  Decedent. — ^Where  during  the  life  of  decedent  her  son  had 
the  management  of  her  money  with  authority  to  loan  the  same,  he  was 


590  Index. 

ESTATES  OF  DECEDENTS— OimKniMl. 

not  liable  to  the  estate  for  money  loaned  during  her  life  to  persons 
who  became  insolvent,  unless  it  be  shown  that  he  was  guilty  of  negli- 
gence in  making  such  loans.    lb. 

Evidence — Book  Accounts. — ^Where  during  the  life  of  decedent  her 
son  had  the  management  and  handling  of  her  money,  in  an  action  for 
an  accounting  and  settlement  of  the  estate  the  account  books  of  the 
son  are  not  admissible  in  evidence  without  the  proper  preliminary  proof 
that  the  books  were  made  and  kept  in  the  usual  course  of  trade  and 
business.    lb. 

Same. — ^The  inhibition  imposed  by  section  4816  Mills  Ann.  Stats, 
which  provides  that  no  party  to  an  action  or  person  directly  interested 
in  the  event  thereof,  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf  when  the  adverse  party  sues  or  defends 
SLS  heir  or  legatee  of  a  deceased  person,  does  not  extend  to  books  of 
accounts  between  a  party  to  a  proceeding  and  a  deceased  person.    lb. 

Promissory  Notes — Indorsements  of  Credit — Evidence. — Where 
during  the  life  of  decedent  her  son  had  the  handling  and  management 
•of  her  money  and  kept  in  his  own  possession  a  note  given  to  her  for 
money  loaned  to  him  by  her,  after  her  death,  in  an  action  for  an  ac- 
counting and  settlement  of  the  estate,  indorsements  of  credits  made 
on  the  back  of  the  note  in  his  own  handwriting  were  not  admissible  as 
evidence  of  payments  made  on  the  note.    lb. 

Wills — Special  Bequests — Life  Estate — Settlement  of  Estate. — 
Where  a  decedent  in  her  will  specially  bequeathed  to  her  daughter  a 
life  estate  in  the  homestead  and  then  directed  the  distribution  of  her 
-estate  amongst  the  heirs,  in  a  settlement  and  distribution  amongst  the 
legatees  the  value  of  the  life  estate  so  bequeathed  cannot  be  taken 
into  account  and  charged  to  the  legatee,  but  where  other  heirs  and 
legatees  conveyed  to  her  their  interests  in  the  homestead  the  value 
of  the  interests  thus  conveyed  should  be  taken  into  account  and  charged 
to  her  as  part  of  her  legacy  tmder  the  will,  unless  a  state  of  affairs  be 
•disclosed  that  shows  that  she  was  not  to  account  for  such  interests.  lb, 

ESTOPPEL: 

Public  Lands — Railroads — Right  of  Way — Pre-emption  Settler. — 
Where  a  pre-emption  settler  upon  public  land  notified  a  railroad  com- 
pany of  his  claim  and  protested  against  the  company  entering  upon  his 
land  and  building  its  road  across  the  s^me  unless  compensation  be 
given  him,  but  the  company  notwithstanding  such  protest  proceeded 
to  take  possession  of  and  build  its  road  on  a  strip  of  land  across  the 
pre-emptor's  claim,  the  fact  that  such  settler  took  no  further  action 
to  protect  his  possession  against  the  encroachments  of  the  company 
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until  after  he  had  acquired  a  patent  would  not  estop  him  from  bringing 
an  action  in  the  nature  of  ejectment  against  the  railroad  company  to  re- 
cover possession  of  the  land  appropriated,  after  the  patent  was  issued 
and  within  the  time  prescribed  by  the  statute  of  limitation.  The  Den- 
ver &  Rio  Grande  Railroad  Co.  v.  Wilson  6. 

Elections — Political  Conventions — Contesting  Delegates. — Where 
a  contesting  delegation  to  a  political  convention  recognized  the  au- 
thority of  the  committee  to  call  th*;  convention  and  submitted  their 
^claims  to  the  convention  without  questioning  its  authority  in  the  prem- 
ises they  are.  in  the  absence  of  fraud  or  some  such  consideration, 
^stopped  to  deny  its  regularity.    Beckwith  v.  Rucker  31. 

Water  Rights — Pleading — Abandonment — Increase  of  Natural 
Flow  of  Stream. — In  an  action  to  establish  priority  of  water  rights 
and  to  restrain  defendants  from  interfering  therewith,  defenses  of 
abandonment,  estoppel  and  increase  by  defendants  of  the  natural  flow 
•of  the  stream  are  defenses  of  new  matter  and -must  be  specially  pleaded. 
The  Hector  Mining  Co.  v.  The  Valley  View  Mining  Co.  315. 

Claims  Against  County — Disalllowance  in  Part — Warrants — Ac- 
ceptance— Satisfaction. — Where  a  party  presented  a  claim  against  a 
county  upon  a  form  generally  used  for  that  purpose  on  which  was  a 
l>lank  indorsement  to  the  effect  that  the  amount  allowed  was  in  full 
payment  of  the  claim,  and  the  claimant  knew  that  it  was  the  custom 
of  the  board,  whenever  a  claim  was  disallowed  in  part,  to  indorse  the 
amount  allowed  on  the  back  of  the  claim  as  in. full  thereof,  and  his 
claim  was  allowed  in  part  and  the  balance  rejected  and  the  amotint 
allowed  was  indorsed  upon  the  claim  as  in  full  thereof,  and  he  accepted 
■9  warrant  therefor,  his  acceptance  was  in  full  satisfaction  of  the  claim 
and  he  was  estopped  to  sue  the  county  for  the  balance  of  the  claim, 
and  the  fact  that  he  protested  to  the  board  against  the  rejection  of 
any  part  of  his  claim,  either  before  or  after  its  action  thereon,  is  im- 
material. The  Board  of  County  Commissioners  of  La  Plata  County 
If.  Morgan  322. 

Intervention. — In  an  action  by  a  holder  of  a  minority  of  the  bonds 
secured  by  a  deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  where 
another  bondholder  presented  a  petition  of  intervention  asking  to  be 
made  a  party  plaintiff  and  to  adopt  the  allegations  of  plaintiffs  com- 
plaint which  petition  was  not  granted  and  petitioner  withdrew  its 
petition  to  intervene  as  plaintiff  and  with  others  was  permitted  to 
appear  as  defendant,  petitioner  was  not  estopped  by  his  intervention 
petition  to  object  to  orders  previously  issued  appointing  a  receiver  and 
•authorizing  the  issuance  of  receiver's  ce/tificates.  The  Belknap  Savings 
Bank  V.  The  Lamar  Land  and  Canal  Co.  326. 
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Same. — In  an  action  by  a  holder  of  a  minority  of  the  bonds  secured 
by  a  deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  other  bond- 
holders by  voluntarily  appearing  as  defendants  after  the  appointment 
of  a  receiver  and  the  issuance  of  receiver's  certificates,  are  not  estopped 
thereby  to  object  to  the  validity  of  the  certificates  on  the  ground  that 
the  parties  affected  by  them  had  no  notice  of  the  application  upon  which 
they  were  based.    lb. 

Trusts  and  Trustees — ^Acr  of  Trustee  in  Violation  of  the  Trust 
NOT  Binding  on  Cestui  Que  Trust. — ^A  trustee  for  mortgage  bond- 
holders who  in  violation  of  the  trust  consents  that  receiver's  certificates 
shall  be  given  a  preference  lien  over  the  mortgage  bonds  does  not 
thereby  bind  the  bondholders  or  estop  them  to  object  to  the  validity 
of  sudi  certificates.    Ih. 

Same — ^Admissions  of  Trustee. — In  an  action  to  foreclose  aud  for 
the  apopintment  of  a  receiver  by  a  minority  bondholder,  wherein  the 
trustee  was  made  defendant  and  charged  with  being  unfaithful  to  its 
trust  and  antagonistic  to  the  bondholders,  admissions  in  the  answer 
of  the  trustee  are  not  binding  on  other  bondholders  not  parties  to  the 
action.    lb. 

Mortgages — Receiver's  Certificates. — The  fact  that  receiver's  cer- 
tificates sold  at  too  great  a  discount  is  no  reason  why  mortgage  bond- 
holders other  than  the  purchasers  of  the  certificates  should  not  question 
their  legality  and  object  to  giving  them  a  preference  over  the  mort- 
gage bonds.     lb. 

Same. — In  an  action  by  a  minority  mortgage  bondholder  to  foreclose 
and  for  a  receiver,  the  fact  that  certain  receiver's  certificates  were 
issued  after  the  other  bondholders  were  made  defendants  in  th  action 
without  objection  on  their  part  does  not  estop  them  to  object  to  a 
former  series  of  certificates  issued  before  they  were  made  parties  to  the 
action.    lb. 

Tax  Sales — Grantee  Agreeing  to  Pay  Taxes. — ^A  grantee  who- 
agrees  to  pay  all  taxes  due  upon  the  property  conveyed  agrees  only  ta 
pay  all  taxes  lawfully  due  and  is  not  estopped  to  object  to  a  sale  for 
excessive  taxes.    Cramer  v.  Armstrong  496. 

EVIDENCE- 

Assault — Carrying  Concealed  Weapons — Practice — Improper  Re- 
marks BY  Counsel. — In  a  prosecution  for  assault  with  intent  to  murder 
and  with  a  deadly  weapon,  where  the  prosecuting  attorney  upon  cross- 
examination  of  the  defendant  attempted  to  draw  from  the  witness  the 
fact  that  he  had  been  in  the  habit  of  carrying  a  revolver  and  had  at 
other  times  shot  at  men  which  being  objected  to  the  attorney  stated: 
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"This  testimony  is  offered  as  to  the  defendant's  habits,  to  find  out 
whether  he  is  in  the  habit  of  carrying  a  gun  to  shoot  people,  which  he 
has  done  in  that  neighborhood  promiscuously  for  several  years,"  it 
was  not  a  sufficient  protection  of  defendant's  rights  for  the  court,  merely 
to  sustain  the  objection  to  the  testimony.  He  should  have  strongly 
rebuked  counsel  and  have  cautioned  the  jury  against  being  influenced 
by  such  improper  statements  and  such  method  of  interrogation.  Ntwby 
V.  The  People  id 

Homicide — Res  Gestae. — In  a  prosecution  for  murder  where  it  waff 
claimed  that  deceased  died  from  a  blow  on  the  head  inflicted  the  day 
preceding  her  death  by  defendant,  her  husband,  it  was  error  to  admit 
as  a  part  of  the  res  gestae  a  statement  by  deceased  that  defendant  had 
knocked  her  down  and  nearly  knocked  her  cold,  made  in  answer  to 
inquiries  as  to  what  was  the  matter,  at  a  mill  where  she  had  gone  abAot 
aoo  ieet  from  her  home  where  the  blow  was  alleged  to  have  been 
inflicted,  and  about  two  hours  after  the  time  it  was  supposed  to  have 
been  inflicted  and  where  in  going  to  the  mill  she  passed  by  two  groups 
of  people,  some  of  whom  she  knew,  without  speaking  of  the  iratter 
and  wher«  there  was  an  entire  absence  of  evidence  as  to  the  tim^  when, 
if  ever,  the  stroke  was  given.    Herren  v.  The  People  23. 

pRAcncB  IN  Ckimikal  Cases — ^Improper  Argument  of  C6unsel. — 
In  a  prosecution  of  defendant  for  the  alleged  murder  of  his  wife,  a 
brother-in-law  of  defendant,  a  witness  for  the  prosecution,  in  response 
to  a  question  which  called  for  no  such  answer,  got  before  the  jury  a 
statement  that  defendant  had  killed"  his  wife's  sister,  wife  of  witness, 
which  statement  was  stricken  from  the  evidence,  but  in  argument  after 
defendant's  counsel  had  referred  to  the  prejudice  of  said  witnesses  the 
prosecuting  attorney  in  reply  in  his  closing  argument  referred  to  the 
matter  in  violent  manner  stating  that  the  witness  had  good  cause  for 
his  prejudice  and  if  permitted  to  do  so  he  would  be  glad  to  tell  the 
jury  the  cause  and  challenged  defendant's  counsel  to  allow  him  to 
tell  the  jury  why  the  witness  was  prejudiced.  Defendant's  counsel 
promptly  objected  to  the  language  of  the  prosecuting  attorney,  but 
the  court  refused  to  sustain  the  objection  and  in  the  hearing  of  the 
jury  stated  that  the  remarks  of  the  prosecuting  attorney  were  justified. 
Held,  that  the  conduct  of  the  prosecuting  attorney  was  a  flagrant  viola- 
tion of  defendant's  rights  and  that  the  trial  court  should  have  severely 
reprimanded  the  attorney  and  should  have  set  aside  a  verdict  of  con- 
viction because  of  such  conduct    Jb, 

PRACnCB  IN  QUHINAL  CaSES — ^EVIDENCE  OF  PREVIOUS   OfFENSB — ^In- 

8THUCIIDNS. — ^Where  a  defendant  testifies  in  his  own  behalf  and  evi- 
dence of  conviction  of  previous  crime  is  admitted  as  tending  to  affect 
his  credibility,  it  is  the  duty  of  the  court  to  instruct  the  jury  for  what 
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purpose  such  enrideoce  is  admitled  and  that  it  mttst  be  considered  for 
no  other  purpose.    Jb. 

HoMiciDB — Cause  of  Death. — ^In  a  prosecution  for  murder  where 
it  was  claimed  that  deceased  died  from  a  blow  inflicted  by  defendant, 
and  the  two  surgeons  who  performed  an  autopsy  differed  in  their 
testimony  as  to  the  cause  of  death  it  was  error  to  refuse  to  permit 
the  physician  who  testified  for  defendant  to  answer  the  interrogatory 
as  to  whether  or  not  he  found  any  evidence  of  violence  having  been 
applied  to  deceased,  the  other  physician  having  given  evidence  similar 
for  the  people.    lb. 

HoMiaDE — Insufficient. — ^In  a  prosecution  of  defendant  for  the 
murder  of  his  wife,  a  son  testified  that  defendant  and  deceased  were 
quarreling  when  he  left  for  school  the  morning  preceding  death  but 
that  defendant  did  not  strike  deceased  or  use  any  physical  violence 
while  he  was  present.  About  two  hours  later  deceased  left  her  tent 
and  went  about  aoo  feet  to  a  mill  where  in  answer  to  inquiries  she 
said  defendant  knocked  her  down.  In  going  to  the  mill  she  passed 
immediately  by  a  group  of  people,  some  of  whom  she  knew,  without 
speaking  to  them.  While  at  the  mill  she  seemed  in  a  dazed  condition 
and  held  one  hand  on  her  head  and  the  other  on  her  breast.  She 
made  no  request  to  have  a  physician  or  officer  called.  After  staying 
at  the  mill  about  ten  minutes  she  returned  to  her  tent  and  shortly 
after  took  a  street  car  for  another  part  of  the  city  and  went  to  the 
house  of  her  daughter  where  she  remained  during  the  night  and  part 
of  the  next  day  but  made  no  complaint  of  any  injury.  She  sent  for 
an  express  wagon  and  without  assistance  walked  down  a  flight  of  stairs 
and  out  to  the  street  and  got  into  the  express  wagon.  She  inquired  of 
the  driver  the  cost  of  removing  a  trunk  from  her  tent  to  her  daughter's 
house  and  on  the  way  to  her  tent  she  fell  forward  and  died.  The 
physicians  who  performed  the  autopsy  disagreed  as  to  the  cause  of 
death.    Held,  insufficient  to  prove  the  corpus  delicti.    lb. 

Minutes  of  C6nvention. — Partial  Transcript. — ^Where  the  minutes 
of  a  political  convention  were  lost  a  partial  transcript  that  was  shown 
to  contain  everything  that  the  minutes  contained  on  the  question  of 
adjournment  was  admissible  in  evidence  to  show  that  the  motion  to 
adjourn  mentioned  no  place  for  the  adjourned  meeting.  Palmer  v. 
Ruland  6$. 

District  Court  Clerks — Register  of  Actions — ^Fee  Book. — ^In  an 
action  upon  the  official  bond  of  a  clerk  of  the  district  court  for  fees 
collected  and  not  paid  over,  where  it  appears  that  he  made  entries  of 
fees  collected  by  him  In  his  register  of  actions  such  register  is  admis- 
sible in  evidence  and  the  entries  therein  are  prima  facie  evidence  against 
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the  clerk  and  also  against  the  sureties  on  his  bond    Cooper  et  al.  v. 
The  People  87. 

G>irTRACTS — Pabol  and  Written. — ^A  parol  agreement  directly  re- 
pugnant and  contrary  to  the  terms  of  a  written  agreement  does  not 
come  within  the  exception  that  sometimes  permits  parol  evidence  of 
other  and  further  agreements  than  the  one  expressed  in  the  writing. 
Mackey  v,  Magnon  100. 

Mining  Claims — Adverse  Suit — ^''Salting  Shaft." — ^In  an  adverse 
suit  where  it  was  claimed  by  the  plaintiff  that  defendants'  discovery 
shaft  had  been  "salted"  evidence  was  admissible  that  four  persons,  one 
of  whom  was  pointed  out  in  court,  and  neither  of  whom  was  a  party 
to  the  suit  or  in  any  way  interested  in  the  subject  matter  of  the  action, 
were  seen  to  visit  the  shaft  about  midnight  where  they  acted  in  a 
suspicious  way,  although  there  was  no  evidence  tending  to  connect 
them  with  defendants.    Healey  et  al.  v,  Rupp  102. 

Mining  Claims — Discovery  of  Mineral. — In  an  adverse  suit  where 
it  was  claimed  by  plaintiff  that  no  mineral  had  been  discovered  in  the 
discovery  shaft  on  defendants'  claim,  it  was  error  to  reject  evidence 
offered  by  defendants  to  prove  that  a  sample  of  ore  claimed  to  have 
been  taken  from  the  dump  of  their  discovery  shaft  showed  precious 
minerals  in  appreciable  quantities.    lb. 

Same — Appellate  Practice — Bill  of  Exceptions. — Where  the  trial 
court  passed  upon  and  overruled  exceptions  to  a  referee's  report  and 
entered  judgment  upon  the  report  without  an  examination  of  the  testi- 
mony, on  appeal  there  are  no  findings  of  the  court  to  pass  upon  and 
it  is  immaterial  that  the  bill  of  exceptions  does  not  contain  all  the 
evidence  taken  before  the  referee  since  the  appellate  court  is  not  re- 
quired to  examine  the  testimony.    Jones  v.  Van  Horn  et  aL  126. 

Qties  and  Towns — Negugence— Defective  Sidewalks — Street 
Lights. — In  an  action  against  a  city  for  damages  for  personal  injuries 
caused  by  a  defective  sidewalk  where  the  accident  occurred  at  night, 
evidence  that  there  was  no  light  at  the  intersection  of  the  streets  ad- 
jacent to  the  defective  sidewalk  was  competent  and  admissible  to  show 
that  at  the  time  of  the  accident  the  defect  was  not  visible,  as  tending 
to  prove  that  plaintiff  was  in  the  exercise  of  due  care.  The  City  of 
Denver  v.  Hyatt  129. 

Negligence — Internal  Injuries. — In  an  action  for  damages  for  per- 
sonal injuries  caused  by  defendant's  negligence  where  it  appeared  from 
the  evidence  that  prior  to  the  accident  plaintiff  was  a  healthy  and 
vigorous  woman  and  had  never  suffered  from  a  deranged  condition 
of  any  internal  organs  and  that  shortly  after  the  accident  she  was 
affected  internally  and  at  the  time  of  the  trial  was  suffering  severely 
from  some  internal  difHculties  which  were  of  such  a  serious  nature 
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M  to  render  her  practicallsr  helpless,  hoc  it  w»s  not  dear  what  internal 
oc^g^ans  were  affected  and  the  phjskiaas  called  did  not  agree  as  to 
what  the  trouble  was  nor  as  to  ks  proximate  cause,  one  physician 
giving  as  his  opinion  that  the  condition  was  caused  hy  the  accident 
and  none  of  them  stated  that  it  was  not,  but  that  they  had  nercr  known 
such  condition  due  to  an  accident  and  that  the  condition  was  not 
necessarily  attributable  to  the  accident,  the  evidence  was  amply  suf- 
ficient to  warrant  the  jury  in  the  conclusion  that  the  deranged  in- 
temal  condition  was  caused  by  the  accident    lb. 

Pracixcb — Pleading  and  Pboof— Vakiance. — ^Ln  an  action  by  a 
water  consumer  against  the  successor  of  a  ditch  company  to  compel 
the  successor  to  carry  out  the  contract  of  the  original  ditch  company 
to  furnish  plaintiff  water,  where  defendant  alleged  ia  its  answer  an 
unconditional  power  from  plaintiff  and  other  water  consumers  to  a 
committee  to  organize  the  new  company  to  purchase  the  ditch  of  the 
old  one,  and  that  defendant  was  proceeding  under  such  power  and 
was  ready  to  deliver  to  plaintiff  all  the  water  he  was  entitled  to  under 
the  terms  of  the  reorganization,  and  plaintiff  denied  any  contract  what- 
ever by  which  he  agreed  to  the  plan  of  the  reorganization,  evidence 
was  admissible  of  the  execution  of  a  power  conditioned  that  two-thirds 
of  the  water  right  owners  should  join  in  its  execution.  And  where 
plaintiff  claimed  no  surprise  at  the  proof,  nor  asked  for  a  continuance 
on  account  thereof,  but  introduced  proof  in  support  of  his  theory  of 
the  case  he  cannot  complain  of  the  variance.  Defendant  might  have 
been  required  to  amend  its  answer  to  correspond  to  the  poof  but  its 
failure  to  do  so  would  not  justiiy  the  reversal  of  the  judgment  where 
substantial  justice  has  t>een  done.  Doland  v.  The  Grand  ValUy  Irri- 
gaHon  Co.  150. 

OnNiON  OP  Witnesses. — On  an  issue  as  to  whether  two-thirds  of 
the  water  right  ovmers  in  a  certain  ditch  had  signed  an  agreement, 
direct  evidence  of  witnesses  that  two-thirds  had  signed  and  that  they 
had  arrived  at  he  ultimate  fact  by  an  examination  of  the  records  of 
the  ditch  company  from  which  they  ascertained  the  total  number  and 
compared  this  list  with  the  number  who  signed  the  agreement,  was 
not  objectionable  as  being  the  opinion  of  the  witnesses  because  they 
failed  to  give  the  total  number  of  water  right  owners  and  the  number 
who  signed  the  agreement    lb. 

Administrator's  Bain>— AonoN  upon— Itbkizbs  Statement. — ^Ad- 
ministrator's Report. — ^In  an  action  agamst  the  surety  on  an  adminis- 
trator's bond  for  failure  o€  the  administrator  to  account  for  certain 
moneys  which  came  to  his  hand,  in  response  to  a  demand  of  defendant 
for  an  itemized  account,  the  administrator's  report  filed  in  the  county 
court  showing  the  balance  due  as  it  appeared  from  an  itemized  state- 
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ment  of  his  receipts  and  expenditures  is  a  sufficient  itemized  account  to 
be  furnished.    McAUster  v.  Th4  PeopU  156. 

Administratoss — ^Action  ufon  Bono — Book  Entsies. — In  an  action 
upon  an  administrator's  bond  the  fact  that  the  administrator  de  bonis 
non  was  permitted  to  testify  from  a  book  given  him  by  his  predecessor 
in  which  was  kept  the  accounts  of  his  predecessor  as  administrator, 
without  introducing  the  book  in  evidence,  was  immaterial  where  the 
record  of  the  county  court,  in  which  precisely  the  same  items  of  ac- 
count appeared,  was  afterwards  introduced  in  evidence.    lb. 

C6usT  Records. — If  a  county  court  permits  one  of  its  record  books 
to  be  taken  into  another  court  as  evidence,  the  objection  that  the 
original,  and  not  a  certified  copy,  is  produced,  is  not  tenable.    lb. 

Wills — ^Undue  Influence. — In  a  contest  of  the  probate  of  a  will 
on  the  ground  of  undue  influence,  evidence  that  while  the  testator  was 
living  with  his  first  wife  and  about  sixteen  years  before  the  execution 
of  the  will,  proponent  entered  the  family  circle  and  by  her  machinations 
brought  about  an  estrangement  between  testator  and  his  wife  which 
led  to  a  divorce  and  a  few  years  later  to  a  marriage  between  testator 
and  proponent  is  too  remote  to  be  admitted  as  tending  to  prove  undue 
influence  in  the  execution  of  the  will.    In  re  Shell's  Estate  167. 

Same. — In  a  contest  of  the  probate  of  a  will  on  the  ground  of  undue 
influence  evidence  of  undue  influence  by  proponent  over  the  testator 
generally  or  in  other  matters  than  the  execution  of  the  will  in  order  to 
be  admissible  must  be  connected  with  direct  or  circumstantial  evidence 
tending  to  prove  that  undue  influence  existed  and  that  it  was  exercised 
at  the  time  the  will  was  executed.    lb. 

Wills— -Unnatural. — In  a  contest  of  the  probate  of  a  will  the  in- 
trinsic character  of  the  will  itself  may  be  considered  as  evidence  show- 
ing that  it  was  unnatural,  and  extrinsic  evidence  to  that  effect  may 
also  be  admitted.    lb. 

Same. — ^A  will  whereby  the  testator  left  his  entire  property  to  his 
second  wife  with  a  request  that  she  should  at  her  death  give  the  same 
to  their  two  minor  children  will  not  be  held  unnatural  because  it  ex- 
cluded the  children  of  a  former  marriage  one  of  whom,  had  been  a 
cripple  from  infancy,  where  it  does  not  appear  that  the  infirmity  in 
any  respect  incapacitated  her  from  earning  a  livelihood  and  it  does 
appear  that  she  had  been  married,  and  where  the  recitals  of  the  will 
which  were  uncontradicted  gave  as  the  reasons  for  not  making  any 
provision  for  any  of  the  children  by  the  first  marriage,  that  the  testator 
had  already  made  ample  provision  for  all  except  one  daughter  (the 
alleged  cripple)  and  that  as  to  her  she  had  been  a  source  of  much  annoy- 
ance to  him  during  all  her  life  and  that  he  had  already  given  to  her 
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mother  property  which  he  expected  her  by  her  will  to  give  to  the  said 
daughter.    lb. 

Wills — ^Undue  Influencs. — ^In  the  contest  of  a  will  undue  influence 
cannot  be  inferred  from  motive  and  opportunity  alone,  but  there  must 
be  some  testimony,  either  direct  or  circumstantial,  to  show  that  undue 
influence  not  only  existed,  but  that  it  was  exercised  with  respect  to  the 
making  of  the  will.    lb. 

Same.— -Where  in  the  contest  of  a  will  the  only  evidence  tending  to 
show  undue  influence  was  testimony  that  proponent,  the  widow  and 
sole  legatee,  objected  to  the  testator's  children  by  a  former  marriage 
visiting  him  and  that  he  had  given  as  a  reason  for  not  visiting  them 
that  his  wife  would  not  let  him  and  that  he  had  said  if  it  was  to  do 
over  he  would  not  marry  proponent,  the  evidence  wholly  fails  to  show 
any  undue  influence  with  respect  to  the  making  of  the  will  and  was 
insufiicient  to  submit  the  issue  to  the  jury.     lb. 

Experiments  Out  ok  G)Urt. — The  testimony  of  witnesses  as  to  ex- 
periments made  out  of  court  is  admissible  to  illustrate  or  rebut  testi- 
mony given  in  the  case,  when  it  is  shown  that  the  conditions  are  the 
same.  And  where  witnesses  testiflcd  to  hearing  a  conversation  wherein 
defendants  offered  to  bribe  a  member  of  a  city  council,  it  was  error  to 
refuse  testimony  on  behalf  of  the  defendants  of  an  experiment  made 
by  witnesses  standing  at  the  same  point  where  the  witnesses  who 
claimed  to  have  heard  the  conversation  stood,  and  listening  while  de- 
fendants stood  at  the  same  point  they  were  said  to  have  stood  when 
they  offered  the  bribe,  and  talked  in  an  ordinary  tone,  to  show  that 
their  conversation  could  not  have  been  heard  that  distance,  defendants 
offering  to  show  that  the  conditions  were  the  same.  Starr  et  al.  v.  The 
People  184. 

State  Warrants — Validity — Presumption. — Where  no  issue  is 
made  in  the  pleadings  as  to  the  vaJ*dity  of  state  warrants,  no  evidence 
is  required  as  to  their  validity,  but  it  will  be  presumed  that  the  state 
auditor  whose  duty  it  is  to  investigate  and  determine  the  validity  of 
'claims  before  issuing  warrants  therefor  did  his  duty  and  that  the  war- 
rants are  valid.     Stuart  v.  Nance  194. 

Insanity — Conservators — Opinion  of  Wiinesses. — In  a  proceeding 
to  have  a  person  declared  insane  and  to  appoint  a  conservator,  wit- 
nesses who  have  seen  and  conversed  with  the  person  can  properly 
give  their  opinion  on  the  question  of  his  insanity,  but  it  is  error  to  admit 
the  opinion  of  witnesses  as  to  the  degree  of  his  insanity,  or  as  to 
whether  he  is  thereby  incapacitated  from  managing  his  business. 
Whether  or  not  he  is  so  incapacitated  is  for  the  jury  to  determine  from 
die  probative  facts  bearing  thereon.    Shapter  v.  Pillar  209. 

Insanity — Conservator — Interest  of  Witnesses. — In  a  proceeding 
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for  the  appointment  of  a  conservator,  a  witness  may  be»  within  reason- 
able limits,  cross-examined  for  the  purpose  of  showing  his  motive  or 
interest  in  the  case  that  might  have  some  influence  upon  his  state- 
ments,   lb. 

Insanity — Conservators — Physical  Condition. — ^In  a  proceeding 
for  the  appointment  of  a  conservator  the  physical  condition  of  the 
person  for  whom  a  conservator  is  requested  can  be  considered  only 
so  far  as  it  affects  his  mental  condition.    lb. 

Insanity — Conservators — Character  of  Business. — ^In  a  proceed- 
ing for  the  apopintment  of  a  conservator,  in  determining  the  degree 
of  incapability  of  the  person,  the  character  and  extent  of  his  business 
should  be  taken  into  consideration.  A  person  might  by  reason  ol 
mental  disturbance  be  incapacitated  from  properly  and  safely  attend- 
ing to  a  complicated  business,  but  capable  of  managing  one  not  com- 
plicated,   lb. 

Agency — ^Authority — Declarations  of  Agent. — ^The  declarations  of 
an  agent  are  not  competent  to  establish  his  authority  as  such  agent. 
The  Extension  Gold  Mining  &  Milling  Co.  v.  Skinner  et  al.  237. 

Consideration — ^Written  Instruments— Waiver.— A  written  instru- 
ment imports  a  consideration,  and  in  an  action  to  quiet  title  to  a 
water  right  evidenced  by  a  written  certificate,  a  consideration  need  not 
be  proven  in  the  first  instance.  And  where  the  plaintiff  offered  to 
show  the  whole  transaction  which  resulted  in  the  execution  of  the 
certificate,  which  evidence  was  excluded  on  the  objection  of  defend- 
ant, the  defendant  cannot  afterwards  object  that  no  consideration  was 
shown.    The  Grand  Vdlley  Irrigation  Co.  v.  Lesher  et  al.  273. 

Divorce — Cruelty — Attempt  to  Kill. — In  an  action  for  divorce  by 
a  husband  against  his  wife,  a  charge  in  the  complaint  that  defendant 
attempted  to  kill  plaintiff  is  not  supported  by  the  evidence  of  plaintiff 
that  defendant  put  a  drug  in  his  coffee  the  nature  of  which  he  could 
not  give,  and  the  evidence  of  another  witness  that  defendant  had 
stated  that  she  had  given  him  a  dose  and  intended  to  break  him  from 
drinking  in  that  way.    Sat er lee  v.  Saterlee  290. 

Divorce — Cruelty. — Repeated  urging  of  the  husband  by  the  wife  to 
insure  his  life  for  her  benefit  cannot  be  considered  as  an  act  of  cruelty 
and  is  not  a  ground  for  divorce.    lb. 

Contracts — Offer  and  Acceptance. — ^Defendant,  the  locator  of  a 
mining  claim,  proposed  to  plaintiff  that  if  he  would  pay  the  expense 
of  a  survey  and  the  assessment  work  he  would  give  him  a  half  interest 
in  the  claim.  Plaintiff  answered  that  if  the  claim  was  in  conflict  with 
certain  other  daims  he  would  have  nothing  to  do  with  it  but  that  he 
would  employ  a  surveyor  to  make  the  survey.    He  employed  a  surveyor 
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that  had  already  been  engaged  by  defendant  to  make  the  survey.  De- 
fendant refused  to  permit  the  surveyor  to  place  plaintiff's  name  oo 
the  location  stake  and  paid  for  the  survey.  Held  that  there  was  no 
such  acceptance  of  defendant's  proposition,  by  plaintiff,  as  would  con- 
stitute an  enforceable  contract    Davis  v.  Thomas  303. 

Life  Insurance — ^Husband  and  Wife— Presumption — Burden  op 
Proof. — Where  a  certificate  of  life  insurance  designates  the  beneficiary 
as  the  wife  of  the  assured,  she  is  presumed  to  be  a  legal  wife,  and 
the  burden  of  proof  rests  with  one  disputing  such  relationship  to  estab- 
lish by  a  preponderance  of  evidence  that  she  is  not  his  legal  wife. 
Pittinger  v,  Pittinger  308. 

Husband  and  Wife — Presumption  of  Legality  of  Marriage. — 
Where  a  regular  marriage  ceremony  is  shown  to  have  been  solemnized 
the  presumption  of  its  legality  is  not  overcome  by  proof  of  the  exist- 
ence of  a  former  marriage  of  the  husband  and  the  testimony  of  the 
former  wife  that  she  had  taken  no  steps  herself  to  procure  a  divorce 
and  that  no  process  had  been  served  on  her  in  any  divorce  proceed- 
ings instituted  by  her  husband,  where  tlie  second  marriage  took  place 
in  Colorado  six  years  after  the  husband  had  left  his  former  wife  for 
cause  in  Pennsylvania  and  where  the  evidence  shows  that  before  the 
second  marriage  of  the  husband,  the  former  wife  had  remarried  or 
gone  through  the  form  of  a  marriage  ceremony  with  another  man.    lb. 

Same — Harmless  Error. — Where  the  evidence  is  insufficient  to  over- 
come the  presumption  of  legality  of  the  second  marriage  of  a  deceased 
husband,  the  admission  of  testimony  of  the  second  wife  that  her  hus- 
band had  told  her  he  had  been  divorced  from  his  former  wife,  if 
erroneous,  was  not  prejudicial.    lb. 

Mines  and  Mining — Mill  Sites — ^Adverse  Suit. — ^To  sustain  an  ad- 
verse suit  against  an  applicant  for  patent  to  a  mill  site  by  a  subsequent 
locator  of  a  lode  claim  in  conflict  therewith,  on  th«  ground  that  the 
land  is  mineral  and  not  subject  to  location  for  mill  site,  the  lode 
claimant  must  show  that  the  land  contains  mineral  in  such  quantity 
and  quality  as,  under  the  conditions  existing  at  the  time  the  rights 
of  the  mill  owner  attached,  could  have  been  extracted  at  a  fair  mining 
profit.    Cleary  v,  SkiMch  tt  al.  2l^ 

Mines  and  Mining — ^Adverse  Suirs— Limitation. — Section  2332  U. 
S.  Rev.  Stats,  providing  that  where  persons  have  held  and  worked 
mining  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute 
of  limitations  for  mining  claims  of  the  state  or  territory  where  the 
same  may  be  situated,  evidence  of  such  possession  and  working  shall 
be  sufficient  to  establish  a  right  to  a  patent,  in  the  absence  of  any  ad- 
verse cUim,  was  intended  to  make  evidence  of  such  possession  and 
working  prima  facie  sufficient  before  the  land  department  to  secure 
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patent,  but  the  provisions  of  said  section  are  not  available  as  a  defense 
to  an  adverse  suit  by  a  claimant  of  a  conflicting  location,  except  it 
might  be  in  such  actions  that  proof  of  such  possession  would  be  suf- 
ficient upon  which  to  presume  that  all  steps  necessary  to  effect  a  lo- 
cation had  been  taken.    lb. 

Mines  and  Mining — Adverse  Suits — Trespass. — In  an  action  in  sup- 
port of  an  adverse  against  the  issuance  of  a  patent  to  a  mining  claim 
it  is  incumbent  on  plaintiff  to  show  as  one  of  the  material  facts  neces- 
sary to  establish  the  validity  of  his  location,  that  it  was  on  unoccupied 
and  unappropriated  mineral  domain  subject  to  location.  Title  to  a 
mining  claim  cannot  be  initiated  by  an  entry  upon  a  prior  valid,  exist- 
ing location.    Kirk  et  al.  v.  Meldrum  et  al.  453. 

Same — ^Burden  of  Proof. — In  an  adverse  suit  where  the  defendants 
were  in  possession  and  occupancy  of  the  land  in  controversy  at  the  time 
plaintiffs  claimed  to  have  made  their  location  and  it  was  claimed  that 
defendants'  original  location  did  not  include  the  land  in  controversy 
and  that  after  plaintiffs  had  made  their  location  defendants  amended 
their  location  certificate  so  as  to  include  the  controverted  land  the 
burden  is  on  the  plaintiffs  to  show  that  their  location  was  prior  to  the 
amendment  and  that  by  the  amendment  defendants  extended  their 
boundaries  to  plaintiffs'  prejudice.  And  in  the  absence  of  such  show- 
ing it  cannot  be  presumed  that  defendants  changed  their  boundaries 
to  plaintiffs'  prejudice  after  plaintiffs'  location  was  made.    lb. 

Practice— Evidence  Rejected — Materiality. — The  ruling  of  the 
trial  court  in  rejecting  evidence  will  not  be  held  as  erroneous  and 
prejudicial  to  the  party  offering  it  unless  it  appears  from  the  record 
that  the  evidence  offered  and  rejected  was  material.    lb. 

Same — Local  Rules  and  Customs. — In  an  adverse  suit  against  a 
placer  location  if  plaintiff  wishes  to  attack  the  validity  of  defendant's 
location  on  the  ground  that  the  local  rules  and  regulations  of  the  dis- 
trict have  not  been  complied  with,  it  is  necessary  for  plaintiff  to  show 
what  such  rules  and  regulations  are.    lb. 

Negugence — Notice  of  Dangerous  Condition. — In  an  action  against 
a  town  for  damages  caused  to  plaintiff  by  the  caving  in  of  a  gravel 
pit  while  plaintiff  was  working  therein  under  the  employment  and 
direction  of  the  street  commissioner  a  conversation  had  by  a  witness 
with  the  street  commissioner  a  few  minutes  before  the  injury  in  which 
witness  informed  the  commissioner  of  the  dangerous  condition  of  the 
pit  was  admissible  in  evidence  to  show  notice  to  the  commissioner  of 
such  dangerous  condition.    The  Town  of  Colorado  City  v.  Liafc  468. 

Same. — Where  a  street  commissioner  in  charge  of  the  work  of  ex- 
cavating gravel  from  a  pit  was  informed  by  an  employee  of  the  danger- 
ous condition  of  the  pit,  it  was  his  duty  to  inform  other  employees 
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of  what  he  had  heard  of  the  condition  of  the  pit  and  tc  make  an  in- 
spection and  if  the  pit  was  found  dangerous  to  protect  the  workmen 
therein,  and  his  failure  to  make  such  inspection  and  to  give  employees 
in  the  pit  the  information  he  had  received  of  its  condition  was  negli- 
gence which  would  render  the  town  liable  for  injuries  to  an  employee, 
who  had  no  notice  of  the  danger,  caused  by  the  caving  in  of  the  pit, 
whether  the  commissioner  directed  the  employee  what  particular  place 
in  the  pit  to  work  or  whether  the  employee  selected  the  place  for  him- 
self,   lb. 

Estates  of  Decedents — Book  Accounts. — Where  during  the  life  of 
decedent  her  son  had  the  management  and  handling  of  her  money,  io 
an  action  for  an  accounting  and  settlement  of  the  estate  the  account 
books  of  the  son  are  not  admissible  in  evidence  without  the  proper  pre- 
liminary p'roof  that  the  books  were  made  and  kept  in  the  usual  coursc- 
of  trade  and  business.    Haines  v.  Christie  et  al.  502. 

Same. — ^The  inhibition  imposed  by  section  4816  Mills  Ann.  Stats, 
which  provides  that  no  party  to  an  action  or  person  directly  interested 
in  the  event  thereof,  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf  when  the  adverse  party  sues  or  defends 
as  heir  or  legatee  of  a  deceased  person,  does  not  extend  to  books  of 
accounts  between  a  party  to  a  proceeding  and  a  deceased  person.     lb. 

Estates  of  Dece')ents — Promissory  Notes — Indorsements  of  Credft. 
— Where  during  ihe  life  of  decedent  her  son  had  the  handling  and 
management  of  her  money  and  kept  in  his  own  possession  a  note  given 
to  her  for  money  loaned  to  him  by  her,  after  her  death,  in  an  action 
for  an  accounting  and  settlement  of  the  estate,  indorsements  of  credits 
made  on  the  back  of  tht  note  in  his  own  handwriting  were  not  ad- 
missible as  evidence  of  payments  made  on  the  note.     lb. 

District  Courts — Records — Presumption. — Where  the  journal  kept 
by  the  clerk  of  the  district  court  shows  that  the  court  was  regularly 
convened  on  the  first  day  of  a  regular  term  thereof  in  the  proper 
county,  district  and  state,  all  orders  appearing  in  the  book  after  that 
date  will  be  presumed  to  have  been  entered  in  due  course  and  by  the 
proper  officials  of  the  court  at  that  term  unless  the  contrary  appears 
from  the  record.     The  Lake  Fork  Ditch  Co.  v.  Haley  et  al.  513. 

Same. — ^Where  the  district  court  at  a  regular  term  entered  an  order 
requiring  parties  to  serve  notice  of  an  application  and  thai  chc  notice 
ihould  be  made  returnable  at  a  certain  date  to  an  adjourned  term  U> 
be  hoi  den  at  that  date  and  on  the  date  mentioned  in  the  order  the 
records  recited  that  the  court  convened  pursuant  to  adjournment  the 
same  being  a  special  term,  the  records  were  sufficient  to  show  tliat  the 
judge  of  the  court  adjourned  the  term  until  that  date  althousfa  there 
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was  no  order  of  adjournment  to  that  date  entered  of  record,  aad  the- 
term  held  was  an  adjourned  term  and  not  a  special  term.    lb. 

Practice — G)mmissioners  to  Assess  Damages. — ^Where  in  an  action 
for  damages  to  town  lots,  by  stipulation  of  the  parties,  commissioners 
were  appointed  to  assess  the  damages,  although  not  appointed  in  pur- 
suance of  any  statute,  when  appointed,  they  constituted  a  judicial  body 
and  their  conduct  must  be  controlled  by  the  same  rules  which  control 
the  conduct  of  juries  and  other  like  bodies.  And  where  sudi  com- 
missioners in  assessing  the  damages  took  the  tmswom  and  ex  parte 
opinions  of  various  persons  as  expressed  to  the  individual  commis- 
ioners  and  without  notice  to  the  parties  to  the  action,  such  conduct 
must  result  in  setting  aside  the  award  of  the  commissioner.  The  City 
of  Pueblo  V.  The  Shutt  Investment  Co.  524. 

EXEMPLARY  DAMAGES:  See  DAMAGES. 
FEES :  See  SALARIES  AND  FEES. 

FRANCHISES ; 

Appellate  Practice — Jurisdiction  of  Supreme  Court — Public  Of- 
fice.— A  case  involving  the  question  of  the  right  of  rival  claimants  to- 
a  public  office  does  not  relate  to  a  franchise  so  as  to  confer  jurisdiction 
on  the  supreme  court  to  review  the  action  of  an  inferior  court  thereon. 
Campbell  v.  West  et  at.  160. 

FRAUD : 

Fraudulent  Intent — JurisdictioxN.- -Notwithstanding  the  provision 
of  section  2033  Mills  Ann.  Stats,  that  the  question  of  fraudulent  intent 
shall  be  deemed  one  of  fact  aiid  not  of  law  the  courts  are  not  deprived 
of  the  power  to  pronotmce  the  judgment  of  the  law  in  any  case  which, 
the  facts  justify.  The  People  ex  rel,  Wilson  Bros,  v.  The  Court  of 
Appeals  442. 

Jurisdiction — ^Vaudity  op  Securities — Pleading. — ^Where  the  main 
issue  between  the  parties  was  as  to  the  validity  of  certain  securities, 
and  the  court  of  appeals  had  jurisdiction  to  determine  that  issue,  it 
also  had  jurisdiction  to  determine  whether  or  not  the  pleadings  pre- 
sented the  istne  of  fraud,  and  the  court  having  held  the  securities 
invalid  on  the  ground  diat  thegr  were  fraudulent,  the  supreme  court 
win  not  upon  certiorari  review  the  raling  of  the  court  of  appeals  oa 
the  ground  that  fraud  was  not  made  an  issue  by  the  pleadings.    lb. 
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Appellate  Practice — ^Jurisdiction'  of  Supreme  Court — Real  Estatc. 
— An  action  to  restrairi  the  sale  of  real  estate  under  a  deed  of  trust 
does  not  involve  a  freehold  so  as  to  give  the  supreme  court  appellate 
jurisdiction  therein.  The  Hahn's  Peak  and  E,  R.  Canal  and  Placer  M. 
Co,  V.  Lees  et  aL  S- 

Appellate  PRAcncB— Jurisdiction  of  Supreme  Court. — ^An  action  to 
cancel  an  alleged  fraudulent  release  of  a  trust  deed  and  to  have  the 
trust  deed  declared  a  lies  upon  the  property  superior  to  the  title  oi 
defendants,  who  held  under  warranty  deeds  from  the  grantor  in  the 
trust  deed  executed  after  the  release  deed  was  executed,  where  no 
<|ue5tion  is  raised  as  to  the  sufficiency  of  the  warranty  deeds  as  be- 
tween the  grantor  and  grantee  or  as  to  whether  or  not  a  fee  was  thereby 
conveyed,  does  not  involve  a  freehold  so  as  to  give  the  supreme  court 
jurisdiction  on  that  groimd  to  review  the  case.  Murto  v.  King  et 
^l  357. 

Appellate  Practicb— Jurisdiction  op  Supreme  Court. — ^An  action 
by  a  wife  against  her  husband  for  separate  maintenance  in  which  she 
joined  the  husband's  brother  for  the  reason  as  charged  that  the  hus- 
band had  conveyed  his  real  estate  to  the  brother  without  consideration 
and  in  which  the  wife  claimed  no  specific  part  of  the  real  estate  but 
merely  sought  to  have  whatever  judgment  she  might  obtain  against 
her  husband  decreed  a  lien  upon  the  realty  standing  in  the  brother's 
name  superior  to  any  claim  of  the  brother,  does  not  involve  a  freehold 
so  as  to  give  the  supreme  court  appellate  jurisdiction.  Park  v. 
Park  447. 

HOMICIDE: 

Evidence — Res  Gestai., — In  a  prosecution  for  murder  where  it  was 
claimed  that  deceased  died  from  a  blow  on  the  head  inflicted  the  day 
preceding  her  death  by  defendant,  her  husband,  it  was  error  to  admit 
■as  a  part  of  the  res  gestae  a  statement  by  deceased  that  defendant  had 
knocked  her  down  and  nearly  knocked  her  cold,  made  in  answer  to 
inquiries  as  to  what  was  the  matter,  at  a  mill  where  she  had  gone  about 
200  feet  from  her  home  where  the  blow  was  alleged  to  have  been  in- 
flicted, and  about  two  hours  after  the  time  it  was  supposed  to  have 
been  inflicted  and  where  in  going  to  the  mill  she  passed  by  two  groups 
of  people,  some  of  whom  she  knew,  without  speaking  of  the  matter 
and  where  there  was  an  entire  absence  of  evidence  as  to  the  time  when, 
if  ever,  the  stroke  was  given.    Herren  v.  The  People  23. 

Practicb  in  Criminal  Cases — ^Evidxncb— Improper  Argument  or 
Counsel. — In  a  prosecution  of  defendant  for  tbe  alleged  murder  of  his 
wife,  a  brother-in-law  of  defendant,  a  witness  for  the  prosecution,  in 
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response  to  a  qmestion  whidi  called  for  no  such  aaawer,  got  before  the 
jury  a  statement  ^at  defendant  had  killed  his  wife's  sister,  wife  of 
witness,  which  statement  was  stricken  from  the  evidence,  but  in  argu- 
ment after  defendant's  counsel  had  referred  to  the  prejudice  of  said 
witness  the  prosecuting  attorney  in  reply  in  his  closing  argument  re- 
ferred to  the  matter  in  violent  manner  stating  that  the  witness  had 
good  cause  for  his  prejudice  and  if  permitted  to  do  so  he  would  be 
S^ad  to  toU  the  jury  the  cause  and  challenged  defendant's  counsel  to 
allow  him  to  tell  the  jury  why  the  witness  was  prejudiced.  Defendant's 
counsel  promptly  objected  to  the  language  of  the  prosecuting  attorney, 
b«t  the  court  refused  to  sustain  the  objection  and  in  the  hearing  of  the 
jtvy  stated  that  the  remarks  of  the  prosecuting  attorney  were  justified. 
Held,  that  the  conduct  of  the  prosecuting  attorney  was  a  flagrant  viola- 
tion of  defendant's  rights  and  that  the  trial  court  should  have  severely 
reprimanded  the  attorney  and  should  have  set  aside  a  verdict  of  con- 
viction because  of  such  conduct.    lb. 

Evidence — Cause  of  Death. — In  a  prosecution  for  murder  where  it 
was  claimed  that  deceased  died  from  a  blow  inflicted  by  defendant, 
and  the  two  surgeons  who  performed  an  autopsy  differed  in  their  testi- 
mony as  to  the  cause  of  death  it  was  error  to  refuse  to  permit  the 
physician  who  testified  for  defendant  to  answer  the  interrogatory  as  to 
whether  or  not  he  found  any  evidence  of  violence  having  been  ap- 
plied to  deceased,  the  other  physician  having  given  evidence  similar 
for  the  people.    lb. 

£viii£NC£ — Insufficient. — In   a  prosecution   of    defendant    for    the 

murder  of  his  vife,  a  son  testified  that  defendant  and  deceased  were 

quarreling  when  he  left  for  school  the  morning  preceding  death  but 

that  defendant  did  not  strike  deceased  or  use  any  physical  violence 

while  he  was  present     About  two  hours  later  deceased  left  her  tent 

and  went  about  200  feet  to  a  mill  where  in  answer  to  inquiries  she 

said  defendant  knocked  her  down.     In  going  to  the  mill  she  passed 

immediately  by  a  group  of  people,  some  of  whom  she  knew,  without 

speaking  to  them.    While  at  the  mill  she  seemed  in  a  dazed  condition 

and  held  one  hand  on  her  head  and  the  other  on  her  breast.    She  made 

no  request  to  have  a  phy  ^ician  or  officer  called.  After  staying  at  the 
mill  about  ten  minutes  bhe  returned  to  her  tent  and  shortly  after  took 

a  street  car  for  another  part  of  the  city  and  went  to  the  house  of  her 

daughter  where  she  remained  during  the  night  and  part  of  the  next 

day  but  made  no  complaint  of  any  injury.     She  sent  for  an  express 

wagon  and  without  assistance  walked  down  a  flight  of  stairs  and  out 

to  the  street  and  got  into  the  express  wagon.     She  inquired  of  the 

driver  the  cost  of  removing  a  trunk  from  her  tent  to  her  daughter's 

house  and  on  the  way  to  her  tent  she  fell  forward  and  died.     The 

I>hysicians  who  performed  the  autopsy  disagreed  as  to  the  cause  oi 

death.   Held,  insufficient  to  prove  the  corpus  delicti    Ib^ 


606  Index. 

HUSBAND  AND  WIFE: 

Lmc  Insuravcb — ^Presumption— i^ v.. v^ln  of  Paoor. — Where  a  certifi- 
cate of  life  iasuraace  designales  the  beneficiary  as  die  wife  of  the  as- 
sured, she  is  presumed  to  be  a  legal  wife,  and  the  burden  of  proof 
rests  with  one  dispotincr  such  relationship  to  establish  by  a  preponder- 
ance of  evidence  that  she  is  not  his  legal  wife.  PUtinger  v.  Pittm- 
ger  308. 

Pbbsukfiidw  op  Legality  of  Maskiage — Evidence. — ^Where  a  regular 
marriage  ceremony  is  shown  to  have  been  solemnized  the  presumption 
of  its  legality  is  not  overcome  by  proof  of  the  existence  of  a  formed 
marriage  oi  the  husband  and  the  testimony  of  the  former  wife  that  she 
had  taken  no  steps  herself  to  procure  a  divorce  and  that  no  process 
had  l>een  served  on  her  in  any  divorce  proceedings  instituted  by  her 
hosband,  where  the  second  marriage  took  place  in  Colorado  six  years 
after  the  husband  had  left  his  former  wife  for  cause  in  Pennsylvania 
ami  where  the  evidence  shows  that  before  the  second  marriage  of  the 
husband,  the  former  wife  had  remarried  or  gone  through  the  form  of 
a  marriage  ceremony  with  another  man.    lb. 

Same — Harmless  Error. — ^Where  the  evidence  is  insufficient  to  over- 
come the  presumption  of  legality  of  the  second  marriage  of  a  deceased 
husband,  the  admission  of  testimony  of  the  second  wife  that  her  hus- 
band had  told  her  he  had  been  divorced  from  his  former  wife,  if  er- 
roneous, was  not  prejudicial.    lb. 

Life  Insurance — Change  of  Beneficiary — Change  of  By-Laws  or 
Association  After  Issuance  of  Policy. — ^Where  policies  of  life  in- 
surance were  issued  by  a  mutual  association  on  the  life  of  a  husband 
for  the  benefit  of  his  wife  and  were  delivered  to  her  and  the  policies 
contained  no  provision  permitting  a  change  of  beneficiary  at  the  will 
of  the  assured,  and  at  the  time  they  were  issued  and  delivered  the  by- 
laws of  the  association  made  no  provision  for  such  change,  the  policies 
vested  in  the  wife  an  irrevocable  interest  of  which  she  could  not  be 
divested  without  her  consent,  and  a  subsequent  by-law  of  the  associ- 
ation authorizing  a  change  of  beneficiaries  at  the  will  of  the  assured 
could  not  affect  her  vested  interest  in  the  policies  so  as  to  authorize 
the  assured  to  change  the  beneficiary  without  her  consent    lb, 

INFANTS: 

Members  of  Family — Services — Compensation — Presumption — ^Evi- 
dence.— ^Where  a  minor  enters  a  family,  receiving  those  attentions  and 
care,  and  the  ordinary  necessaries  which  would  be  furnished  a  natural 
member,  he  cannot  recover  for  services  rendered  the  head  of  the  family 
unless  an  agreement  be  shown  to  that  effect.  The  presumption  of  law 
is  that  bis  support  compensates  for  the  services,  and  to  overcome  this 
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presumption  an  agreement  for  compensatiofi  nmst  be  established  by 
clear,  positive  and  direct  evidence.    Walker  v,  Taylor  233. 

INFORMATION  AND  INDICTMENT: 

Practice  in  Criminal  Cases — Misnomer — Variance.— -Where  a  de- 
fendant ¥ras  informed  against  as  Mrs.  James  Burns  and  no  plea  of 
misnomer  was  interposed  and  the  record  does  not  show  any  change 
made  in  the  name  by  order  of  court  nor  that  she  was  equally  weU 
knovm  by  both  names,  a  verdict  and  sentence  against  Nora  Bums  is  a 
fatal  variance  and  void.  There  is  no  presumption  ia  favor  of  the 
■authority  to  change  the  name  but  the  record  must  affirmatively  show 
the  fact  authorizing  the  change.    Burns  v.  The  People  84. 

INJUNCTIONS: 

Water  Rights — Decree — Return  of  Water. — ^In  an  action  to  re- 
strain defendants  from  interfering  with  plaintiff's  prior  appropriation 
defendants  cannot  complain  of  that  part  of  a  decree  which  provides 
that  as  long  as  defendants  return  the  water  diverted  by  them  to  the 
natural  stream  after  they  have  used  it  in  sufficient  quantity  to  supply 
plaintiffs  appropriation  this  should  not  be  considered  a  violation  of  the 
^  injunction  granted  The  Hector  Mining  Co.  v.  The  Valley  View  Min- 
ing Co.  315. 

Sale  Under  Special  Execution. — Where  a  decree  is  entered  fore- 
closing a  mechanic's  lien  and  ordering  a  sale  of  an  interest  in  certain 
real  estate  an  injimction  will  not  issue  in  favor  of  a  party  in  possession 
and  claiming  ownership  of  such  real  estate  to  restrain  the  sheriff  from 
selling  such  property  under  the  order  in  the  absence  of  fraud  in  obtain- 
ing such  decree,  when  a  sale  will  not  result  in  gross  injustice  or  irre- 
parable injury  to  the  party  seeking  to  enjoin  it,  and  an  action  at  law 
to  test  the  validity  or  effect  thereof  affords  a  complete  and  adequate 
remedy.    Meyer  et  al.  v.  Ives  ct  al.  4CM. 

INSANITY : 

Appellate  Practice — Parties. — Ordinarily  one  adjudged  non  compos 
fnentis  can  only  act  through  a  recognized  representative,  but  this  is 
not  the  case  where  the  object  of  the  action  is  to  determine  the  legality 
of  the  judgment,  adjudging  him  incapable  of  managing  his  own  affairs. 
Where  in  a  proceeding  for  that  purpose  in  the  county  court  a  party 
is  adjudged  incapable  of  managing  his  own  affairs  on  account  of  his 
insanity  and  a  conservator  is  apopinted  he  may  in  his  own  name 
/prosecute  error  to  such  judgment  in  the  supreme  court     So  long  as 
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the  action  for  tkat  purpose  is  undisposed  of,  the  judgment  of  the  trial 
court  regarding  his  mental  capacity  is  not  conclusive.  Shapter  v.  Pil- 
lar 209. 

Conservator. — In  a  proceeding  to  have  a  party  adjudged  incapable  of 
managing  his  own  affairs  and  to  have  a  conservator  appointed,  it  is  not 
necessary  to  show  that  the  party  is  absolutely  insane  and  entirely  be- 
reft of  reason,  but  if  a  mental  infirmky  exists  of  such  a  character 
and  to  such  a  degree  that  the  person  so  afflicted  is  for  that  reason 
unable  to  act  intelligently  with  respect  to  his  business  affairs,  or  is 
affected  with  mental  imbecility  not  strictiy  insanity,  but  to  such  an 
extent  that  he  is  deprived  of  the  power  to  act  in  a  proper  and  provi- 
dent manner  in  the  management  of  his  property  interests,  a  conservator 
may  be  appointed.  On  the  other  hand,  although  the  mind  may  not  be 
sound,  if  the  person  retains  sufficient  reasoning  capacity  to  manage  his 
business  affairs,  although  the  management  might  not  be  such  as  intel- 
lectual vigor  and  skill  might  approve,  he  would  not  come  within  the 
purview  of  the  statute  as  requiring  a  conservator,     lb. 

Same — Degree  of  Insanity. — The  degree  of  insanity  necessary  to 
warrant  the  appointment  of  a  conservator  must  be  such  as  incapacitates 
from  properly  and  safely  managing  ordinary  business  affairs.    lb. 

Conservators — Natural  and  Constitutional  Rights. — ^Our  statute 
authorizing  the  appointment  of  conservators  as  herein  construed  is  not 
in  violation  of  any  natural  or  constitutional  rights  of  acquiring,  pos- 
sessing and  protectmg  property.     lb. 

Conservators — Evidence — Opinions  of  Witnesses. — ^In  a  proceeding 
to  have  a  person  declared  insane  and  to  appoint  a  conservator,  wit- 
nesses who  have  seen  and  conversed  with  the  person  can  properly  give 
their  opinion  on  the  question  of  his  insanity,  but  it  is  error  to  admit 
the  opinion  of  witnesses  as  to  the  degree  of  his  insanity,  or  as  to 
whether  he  is  thereby  incapacitated  from  managing  his  business. 
Whether  or  not  he  is  so  incapacitated  is  for  the  jury  to  determine 
from  the  probative  facts  bearing  thereon.    lb. 

Conservator — Evidence — ^Interest  of  Witnesses. — ^In  a  proceeding 
able  limits,  cross-examined  for  the  purpose  of  showing  his  motive  or 
for  the  appointment  of  a  conservator,  a  witness  may  be,  within  reason- 
interest  in  the  case  that  might  have  some  influence  upon  his  state- 
ments,   lb. 

Conservators — Physical  Condition. — In  a  proceeding  for  the  ap- 
pointment of  a  conservator  the  physical  conditon  of  the  person  for 
whom  a  conservator  is  requested  can  be  considered  only  to  hx  as  it 
a£Fects  his  mental  condition.    lb. 

Conservators — Character  of  Business. — ^In  a  proceeding  for  the  ap- 
pointment of  a  conservator,  in  determining  the  degree  of  incapabilitv 
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of  the  person,  the  character  and  extent  of  his  business  should  be  taken 
into  consideration.  A  person  might  by  reason  of  mental  disturbance 
be  incapacitated  from  properly  and  safely  attending  to  a  complicated 
business,  but  capable  of  managing  one  not  complicated.    lb. 

Conservators — Wishes  of  Ward. — In  the  apopintment  of  a  con- 
servator, all  things  being  equal,  the  court  should  so  far  as  consonant 
with  duty,  select  a  conservator  agreeable  to  the  wishes  of  the  ward 
if  he  is  not  too  insane  to  exercise  a  sensible  opinion  upon  that  ques- 
tion.   Jb, 

INSTRUCTIONS : 

Assault — Selp*- Defense — Defense  of  Property. — In  a  prosecution 
for  assault  with  intent  to  murder  and  of  assault  with  a  deadly  weapon, 
where  the  difficulty  grew  out  of  a  dispute  as  to  the  amount  of  water 
defendant  was  entitled  to  take  from  a  joint  irrigating  ditch,  where 
the  prosecuting  witness  was  threatening  to  remove  a  board  defendant 
had  placed  across  the  ditch  to  increase  the  flow  through  his  hcadgate 
and  where  the  evidence  shows  that  defendant  threatened  to  strike  the 
prosecuting  witness  with  an  irrigating  shovel  which  he  held  in  his 
hand  if  he  interfered  with  the  board,  whereupon  the  prosecuting  wit- 
ness seized  hold  of  the  shovel  and  attempted  to  wrest  it  from  de- 
fendant's hands  and  struck  defendant  several  blows  and  defendant 
after  retreating  several  steps  drew  a  revolver  and  told  his  adversary 
that  he  would  shoot  him  if  he  did  not  loosen  his  hold  of  the  shovel 
and  quit  striking  him  and  fired  the  pistol  twice  in  the  air  and  the  prose- 
cuting witness  continuing  to  strike  defendant  and  continuing  his  efforts 
to  get  possession  of  the  shovel  defendant  shot  him,  claiming  that  he  did 
so  to  protect  his  own  life  and  to  escape  great  bodily  harm  which  he 
apprehended;  an  instruction  that  a  bare  trespass  against  the  property 
of  another  was  not  sufficient  provocation  to  warrant  the  owner  in 
using  a  deadly  weapon  in  its  defense  and  that  if  he  did  so  and  killed 
the  trespasser  it  would  be  murder,  although  such  killing  were  neces- 
sary to  prevent  the  trespass,  whatever  may  be  said  of  it  as  an  abstract 
proposition  of  law,  was  inapplicable  to  the  facts  of  the  case  and  was 
misleading  and  erroneous,  even  though  elsewhere  the  jury  were  cor- 
rectly instructed  as  to  self-defense,    Newby  v.  The  People  i6. 

Same. — In  a  prosecution  for  assault  with  intent  to  murder  and  of 
assault  with  a  deadly  weapon  where  the  difficulty  grew  out  of  a  dispute 
as  to  the  relative  rights  of  the  defendant  and  the  prosecuting  witness 
to  the  use  of  water  from  a  joint  irrigating  ditch  and  there  was  evi- 
dence that  the  prosecuting  witness  was  storing  water  in  a  fish  pond 
while  defendant  needed  it  for  irrigation,  although  the  only  legitimate 
defense  the  defendant  had  was  the  defense  of  his  person,  yet  wherv 
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the  court  had  told  the  jury  by  other  instructions  that  defendant  fired 
the  shot  to  protect  his  property,  he  should  have  given  an  instruction 
asked  by  defendant  to  the  effect  that  when  needed  for  immediate  use 
for  irrigating  lands  by  others  having  such  right,  one  might  not  divert 
water  from  a  natural  stream  for  storage  purposes.    lb. 

Assault  With  Deadly  Weapon — Instructions — Inference. — ^In  a 
prosecution  for  assault  with  intent  to  murder  and  for  assault  with 
deadly  weapon  an  instruction  that  told  the  jury  in  ordinary  and  ap- 
propriate language  that  from  the  use  of  a  deadly  weapon  by  defendant 
they  might  infer  malice  had  death  resulted  is  not  objectionable  as  tell- 
ing the  jury  as  matter  of  law  what  the  inference  was,  nor  does  the  hct 
that  death  did  not  result  make  the  instruction  inapplicable.     lb. 

Assault — Carrying  Concealed  Weapons — Practice — Improper  Re- 
marks BY  Counsel. — ^In  a  prosecution  for  assault  with  intent  to  murder 
and  with  a  deadly  weapon,  where  the  prosecuting  attorney  upon  cross- 
examination  of  the  defendant  attempted  to  draw  from  the  witness  the 
fact  that  he  had  been  in  the  habit  of  carrying  a  revolver  and  had  at 
other  times  shot  at  men  which  being  objected  to  the  attorney  stated: 
"This  testimony  is  offered  as  to  the  defendant's  habits,  to  find  out 
whether  he  is  in  the  habit  of  carrying  a  gun  to  shoot  people,  which  he 
has  done  in  that  neighborhood  promiscuously  for  several  years,"  it 
was  not  a  sufficient  protection  of  defendant's  rights  for  the  court, 
merely  to  sustain  the  objection  to  the  testimony.  He  should  have 
strongly  rebuked  counsel  and  have  cautioned  the  jury  against  being 
influenced  by  such  improper  statements  and  such  method  of  interro- 
gation,   lb. 

Practice  in  Criminal  Cases — Evidbncb  of  Previous  Offense.— 
Where  a  defendant  testifies  in  his  own  behalf  and  evidence  of  conviction 
of  previous  crime  is  admitted  as  tending  to  affect  his  credibility,  it  is 
the  duty  of  the  court  to  instruct  the  jury  for  what  purpose  such  evi- 
dence is  admitted  and  that  it  must  be  considered  for  no  other  purpose. 
H  err  en  v.  The  People  23. 

Requested — Inconsistent. — A  party  cannot  complain  of  a  refusal 
to  give  an  instruction  requested,  although  it  contain  a  correct  statement 
of  law  applicable  to  the  case,  if  the  court  has  given  an  inconsistent 
instruction  on  the  same  subject  at  the  request  of  the  same  party. 
Healey  et  ai  v.  Rupp  102. 

Same — Mines  and  Mining — Discovery. — In  an  adverse  suit  where 
at  defendants*  request  the  court  instructed  the  jury  that  a  discovery 
of  mineral  at  any  point  within  the  boundaries  of  the  claim  would  make 
the  location  valid,  if  made  prior  to  the  discovery  of  mineral  on  the 
claim  of  their  adversary,  they  cannot  object  to  the  refuw.^  of  the  court 
to  instruct  the  jury  at  their  request  that  the  discovery  of  mineral  at 
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any  point  other  than  in  the  discovery  shaft  will  not  avail  or  validate 
the  location.    lb. 

Exceptions — ^Appellate  Practice. — Trial  courts,  in  allowing  excep- 
tions to  instructions,  should  require  counsel,  at  the  time  of  taking 
them,  to  briefly  point  out  wherein  they  are  erroneous,  but  where  the 
instructions  are  paragraphed  and  numbered  an  exception  in  form,  "To 
the  giving  of  instructions  requested  by  plaintiff  and  to  each  and  every 
of  said  instructions,  the  defendant  by  his  counsel  then  and  there  duly 
and  severally  objected  and  excepted,"  if  allowed,  will  be  considered 
by  the  ai^ellate  court    Th€  City  of  Denver  v.  Hyatt  129. 

Cities  and  Towns — Negijgencb — Defective  Sidewalks — Notice. — 
In  an  action  against  a  city  for  damages  for  injuries  caused  by  a  de- 
fective sidewalk,  mere  notice,  on  the  part  of  defendant,  of  the  existence 
of  the  defect  would  not  be  sufficient  to  render  it  liable,  but  its  negli- 
gence would  depend  on  its  failure  to  exercise  reasonable  diligence  in 
repairing  such  defect  after  knowledge  of  its  existence.  An  instruction 
which  in  substance  stated  that  notice  of  the  defect  would  be  sufficient 
to  establish  defendant's  negligence  is  erroneous,  but  where  the  un- 
contradicted evidence  shows  that  the  defect  was  plainly  visible  and  had 
existed  for  so  long  a  time  as  to  clearly  establish  negligence  in  failing 
to  repair  it,  the  error  was  without  prejudice.    lb. 

Measure  of  Damages. — Where  in  an  action  for  damages  for  per- 
sonal injuries  occasioned  by  defendant's  negligence,  the  evidence  was 
undisputed  that  plaintiff  from  the  time  of  the  injury  down  to  the  trial 
of  the  cause  was  wholly  incapacitated  from  performing  any  labor 
whatever  and  that  she  would  probably  be  prevented  from  performing  any 
labor  whatever  and  that  she  would  probably  be  prevented  from  perform- 
ing her  duties  as  nurse  for  some  time  to  come,  and  that  her  abilities  in 
this  respect  might  be  more  or  less  impaired  in  the  future,  an  instruction 
that,  in  estimating  plaintiffs  damage,  the  jury  should  take  into  con- 
sideration her  loss  of  time  resulting  from  the  injuries  and  also  the 
loss  of  time,  if  any,  she  would  be  compelled  to  sustain  in  the  future, 
as  well  as  her  impaired  ability  to  earn  money  in  consequence  of  the 
injury  both  past  and  present,  and  that  the  amount  of  earnings  lost 
in  consequence  of  the  injury  were  proper  elements  to  consider  in  esti- 
mating the  amount  of  damages,  was  not  objectionable  as  authorizing 
the  jury  to  assess  double  damages  by  directing  them  to  award  damages 
for  both  loss  of  time  and  impaired  ability  to  earn  money,  covering  the 
same  period.     lb. 

Negligence — Damage — Aggravation  of  Pre-existing  Disease. — In 
an  action  for  damages  for  personal  injuries  occasioned  by  defendant's 
negligence,  where  it  appeared  that  since  the  accident  plaintiff  had  suf- 
fered from  latent  disease  of  internal  organs  and  it  did  not  clearly  ap- 


612  Index. 

mSTRUCTIONS— (7ofifffiif0C{. 

pear  whether  or  not  the  disease  was  caused  by  the  accident,  an  instruc- 
tion that  states,  in  effect,  that  if  plaintiff  was  predisposed  to  a  disease 
which  was  aggravated  or  accelerated  by  reason  of  the  accident,  she 
was  entitled  to  recover  the  damages  necessarily  resulting  from  such 
aggravation  or  acceleration,  was  proper.  And  a  statement  in  such  in- 
struction that  the  jury  should  take  into  consideration  any  predisposition 
to  disease  aggravated  by  the  injury  "both  in  the  determination  of  your 
verdict  and  in  estimating  the  amount  of  the  plaintiff's  damages"  is  not 
erroneous  as  informing  the  jury  that  the  determination  of  their  verdict 
depended  upon  this  fact  instead  of  the  negligence  of  defendant,  al- 
though it  would  have  been  better  to  have  limited  it  to  the  question  of 
estimating  the  amount  to  be  awarded.    lb. 

Mines  and  Mining — Adverse  Suits. — In  an  adverse  suit  by  a  lode 
claimant  against  an  applicant  for  patent  to  a  mill  site  where  the  answer 
put  in  issue  all  the  acts  necessary  to  constitute  a  valid  location  of  the 
lode  claim,  and  where  there  was  no  evidence  offered  by  plaintiff  to 
show  that  his  location  was  upon  unappropriated  mineral  lands,  the 
court  should  have  given  an  instruction  requested  by  defendant  to  the 
effect  that  the  location  of  a  mining  claim  must  be  upon  unappropriated 
public  domain  of  the  United  States,  and  in  the  absence  of  evidence  on 
that  point  the  plaintiff  could  not  recover.    Cleary  v,  SkifUch  et  al,  362. 

Practice — Exception s.-^Where  the  instructions  to  the  jury  were 
embodied  in  a  general  charge  and  at  its  close  a  party  made  a  general 
objection  and  exception  without  pointing  out  to  the  court  any  specific 
error  in  the  instruction  such  exception  will  not  be  considered  on  re- 
view.   The  Town  of  Colorado  City  v,  Liafe  468. 

Same — Money  Paid  for  Plaintiff's  Benefit. — In  an  action  against 
a  town  by  an  employee  for  damages  for  injuries  caused  by  negligence 
of  defendant  where  defendant  had  paid  the  expense  of  a  physician 
and  hospital  treatment  and  procured  a  release  under  such  circum- 
stances that  plaintiff  was  not  bound  thereby  an  instruction  that  di- 
rected the  jury,  in  rendering  their  verdict,  to  give  defendant  credit 
for  any  sum  shown  to  have  been  paid  by  defendant  for  plaintiff's  benefit 
under  the  terms  of  the  release  was  proper.    Jb. 

INSURANCE— LIFE: 

Husband  and  Wife — Presumption — Burden  of  Proof. — Where  a 
certificate  of  life  insurance  designates  the  beneficiary  as  the  wife  of 
the  assured,  she  is  presumed  to  be  a  legal  wife,  and  the  burden  of 
proof  rests  with  one  disputing  such  relationship  to  establish  by  a  pre- 
ponderance of  evidence  that  she  is  not  his  legal  wife.  Pittenger  v. 
Pittenger  308. 
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Change  of  BENEPiaARY — Change  of  By-Laws  of  Assooation 
After  Issuance  of  Policy. — Where  policies  of  life  insurance  were 
issued  by  a  mutual  association  on  the  life  of  a  husband  for  the  benefit 
of  his  wife  and  were  delivered  to  her  and  the  policies  contained  no 
provision  permitting  a  change  of  beneficiary  at  the  will  of  the  assured, 
and  at  the  time  they  were  issued  and  delivered  the  by-laws  of  the  as- 
sociation made  no  provision  for  such  change,  the  policies  vested  in  the 
wife  an  irrevocable  interest  of  which  she  could  not  be  divested  without 
her  consent,  and  a  subsequent  by-law  of  the  association  authorizing  a 
change  of  beneficiaries  at  the  will  of  the  assured  could  not  affect  her 
vested  interest  in  the  policies  so  as  to  authorize  the  assured  to  change 
the  beneficiary  without  her  consent.    lb. 

Statutory  Construction — Retrospective — By-Laws. — The  rule  of 
statutory  construction,  that  a  statute  will  not  be  construed  to  have  a 
retrospective  effect  unless  it  is  clear  that  it  was  intended  to  have  such 
effect,  is  applicable  to  the  by-laws  of  a  mutual  insurance  association, 
and  where  a  by-law  of  such  association  authorizing  the  change  of 
beneficiaries  in  policies  at  the  will  of  the  assured  has  nothing  in  it  to 
indicate  that  it  was  intended  to  affect  policies  theretofore  issued,  it  will 
be  presumed  that  it  was  not  intended  to  affect  such  policies.    lb. 

INTEREST: 

Interest — ^Deposit  for  Invalid  City  Bonds. — Where  the  successful 
bidders  for  an  issue  of  city  bonds  made  a  deposit  as  a  bonus  and  the 
bonds  proving  to  be  invalid  the  bidders  demanded  the  return  of  their 
deposit,  they  are  not  entitled  to  interest  on  such  deposit  after  the  date 
of  such  demand.    The  City  of  Denver  et  al.  v.  Hayes  et  al.  no. 

PuBUC  Moneys — Liability  of  County  Treasurer. — Money  in  the 
hands  of  a  county  treasurer  belonging  to  a  county  and  not  turned  over 
to  his  successor  at  the  time  the  latter  assumed  the  duties  of  the  office, 
would  draw  interest  at  the  legal  rate  from  that  date,  and  the  sureties 
on  his  official  bond  are  liable  to  the  county  for  such  money  with  inter- 
est.   Gartley  et  al  v.  The  People  227. 

JUDGMENTS : 

Railroads — Right  of  Way — Stay  of  Judgjvient — Condemnation. — 
Where  a  land  owner  recovered  judgment  for  possession  of  land  ap- 
propriated by  a  railroad  company  for  its  right  of  way  together  with 
<!amages  for  rents  and  costs,  that  part  of  the  judgment  for  possession 
may  be  stayed  a  reasonable  time  to  permit  the  defendant  to  proceed  to 
condemn  the  land  for  right  of  way.  The  Denver  &  Rio  Grande  Rail- 
road Co.  V.  Wilson  6. 
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Signature  of  Judge. — Where  a  decree  was  entered  in  the  regular 
official  judgment  or  decree  book  and  certified  to  by  the  clerk  as  having 
been  pronounced  by  the  court,  it  was  not  necessary  to  its  validity  that 
it  should  be  signed  by  the  presiding  judge.  Eberville  v.  The  Leadville 
Tunneling,  Mining  and  Drainage  Co.  241. 

Record — Date  of  Entry — Presumption. — Where  two  judgments  are 
rendered  on  the  same  day  and  entered  in  the  same  record  book,  in  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the  clerk 
entered  them  in  the  order  of  their  rendition  and  that  the  judgment 
first  entered  in  the  record  was  the  one  first  rendered.  The  Eagle  Gold 
Mining  Co,  v.  Bryarly  et  al.  262. 

Excessive — Remittitur — Execution. — After  execution  has  issued  on 
an  excessive  judgment  and  property  has  been  sold  thereunder,  it  is  too 
late  to  cure  the  defect  by  remitting  the  excess.    lb. 

Water  Rights — ^Decree — Return  of  Water. — In  an  action  to  re- 
strain defendants  from  interfering  with  plaintiff's  prior  appropriation 
defendants  cannot  complain  of  that  part  of  a  decree  which  provides 
that  as  long  as  defendants  return  the  water  diverted  by  them  to  the 
natural  stream  after  they  have  used  it  in  sufficient  quantity  to  supply 
plaintiff's  appropriation  this  should  not  be  considered  a  violation  of  the 
injunction  granted.  The  Hector  Mining  Co.  v.  The  Valley  View  A/i»- 
ing  Co.  315. 

Jurisdiction. — One  of  the  essentials  of  a  valid  judgment  is  that  the 
court  pronouncing  it  must  have  jurisdiction  to  render  that  particular 
judgment,  and  if  it  appears  from  the  record  that  the  court  acted  without 
jurisdiction  in  pronouncing  a  judgment  it  is  void.  Russell  v.  Shurtleff 
et  al.  414. 

Joint  and  Several — Relief  Demanded — ^Jurisdiction. — Section  169 
of  the  code  provides  that  if  there  be  no  answer  the  relief  granted  the 
plaintiff  shall  not  exceed  that  demanded  in  the  complaint.  In  an  action 
against  several  defendants  where  plaintiff  demanded  a  several  judgment 
against  each  in  proportion  to  his  interest  in  the  subject  matter  of  the 
suit  and  did  not  demand  a  joint  judgment,  the  court  had  no  jurisdic- 
tion to  render  a  joint  judgment  against  defendants  who  had  not  an- 
swered and  as  to  such  defendants  a  joint  judgment  was  void.  And 
the  fact  that  some  of  the  defendants  had  appeared  by  demurrer  did  not 
authorize  greater  relief  against  them  than  that  demanded,  because 
the  right  to  such  relief  is  predicated  upon  an  answer.  Neither  is  the 
general  prayer  for  further  relief  such  a  demand  as  would  authorize 
a  judgment  for  greater  relief  than  that  specifically  demanded.    lb. 

Same. — ^The  amount  of  the  judgment  to  which  a  plaintiff  is  entitled 
is  a  matter  within  the  jurisdictflNi  of  the  court  to  determine  and  an 
error  in  this  respect  does  not  make  the  judgment  void.    The  limitation 
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of  the  code  implies  that  in  case  no  answer  is  filed  the  judgment 
rendered  must  be  of  the  character  demanded  in  the  complaint    lb, 

Pkactice — Partnership — ^Joint  and  Several. — ^Whcre  in  an  action 
upon  a  partnership  debt  only  one  of  the  two  partners  was  served  with 
summons  and  a  judgment  was  entered  against  the  individual  partner 
served  but  no  judgment  was  entered  against  the  partnership  and  the 
other  partner  was  afterwards  brought  in  by  scire  facias  under  the  pro- 
visions of  sections  235-240  of  the  code  and  a  judgment  was  entered 
against  said  partner  as  for  an  individual  debt,  in  the  absence  of  a 
judgment  against  the  firm  it  was  error  to  render  judgment  against 
the  defendants  as  for  an  individual  debt    Ellsberry  v.  Block  gt  ai  477. 

Dbmrict  Courts — Records — Presumption. — ^Wherc  the  journal  kept 
by  the  clerk  of  the  district  court  shows  that  the  court  was  regularly 
convened  on  the  first  day  of  a  regular  term  thereof  in  the  proper  county, 
district  and  state,  all  orders  appearing  in  the  book  after  that  date  will 
be  presumed  to  have  been  entered  in  due  course  and  by  the  proper  of- 
ficials of  the  court  at  that  term  unless  the  contrary  appears  from  the 
record.    The  Lake  Fork  Ditch  Co.  v.  Haley  et  al  513. 

Same. — ^Where  the  district  court  at  a  regular  term  entered  an  order 
requiring  parties  to  serve  notice  of  an  application  and  that  the  notice 
should  be  made  returnable  at  a  certain  date  to  an  adjourned  term  to 
be  holden  at  that  date  and  on  the  date  mentioned  in  the  order  the 
records  recited  that  the  court  convened  pursuant  to  adjournment  the 
same  being  a  special  term,  the  records  were  sufficient  to  show  that  the 
judge  of  the  court  adjourned  the  term  tmtil  that  date  although  there 
was  no  order  of  adjournment  to  that  date  entered  of  record,  and  the 
term  held  was  an  adjourned  term  and  not  a  special  term.    lb. 

Water  Rights — Decrees — Conditional — Collateral  Attack. — A 
conditonal  decree  entered  in  an  adjudication  of  water  rights  is  erro- 
neous, but  it  is  not  void  so  as  to  be  subject  to  collateral  attack.    lb. 

Water  Rights — Decrees — Faiung  to  Number  Ditches. — In  an  ad- 
judication of  water  rights  the  failure  of  a  decree  to  number  the  ditches 
as  required  by  Uatute  is  merely  an  irregularity  and  does  not  make  the 
decree  void  so  a3  to  be  subject  to  collateral  attack.    lb. 

JUDICIAL  NOTICE : 

OpFiaAL  Bonds — Clerk  of  the  District  Court — ^Judical  District — 
Counties — ^Judicial  Notice. — The  court  will  take  judicial  notice  that 
the  second  judicial  district  of  Colorado  is  composed  of  Arapahoe 
county  alone,  and  a  clerk's  bond  that  describes  him  as  "clerk  of  the 
district  court  of  the  second  judicial  district"  is  equivalent  to  a  descrip- 
tion as  ''clerk  of  the  district  court  of  Arapahoe  county."  Cooper  et  al. 
V.  The  People  87. 
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Cities  and  Towns — Negligence — Defective  Sidewalks — Question 
FOR  Jury. — In  an  action  against  a  city  for  damages  for  injuries  caused 
by  a  defective  sidewalk  where  the  defect  was  a  break  or  hole  about  20 
inches  long  and  of  an  irregular  width  averaging  about  three  inches, 
the  question  as  to  whether  or  not  it  was  such  a  defect  that  a  failure 
to  repair  would  constitute  negligence  was  a  question  for  the  jury  and  a 
non-suit  on  that  groimd  was  properly  denied.  The  City  of  Denver  v. 
Hyatt  12$^ 

Vermct — Constitutional  Law. — ^The  act  of  1899  (Session  Laws 
i899»  P^SC  244)  providing  that  in  all  civil  casess  tried  by  a  jury  a  verdict 
may  be  returned  by  three-fourths  of  the  number  of  jurors  sitting  in 
such  case  is  in  contravention  of  section  23  of  the  bill  of  rights  and  is 
unconstitutional  and  void.    lb. 

Wills — Contest — ^Trial  by  Jury — ^Directing  Verdict. — ^Upon  the 
trial  in  the  district  court  upon  appeal  from  the  county  court  in  the  mat- 
ter of  the  probate  of  a  contested  will,  the  contestants  are  entitled  to 
have  the  issues  tried  by  a  jury,  but  the  court  may  in  proceedings  of 
this  sort,  as  well  as  in  ordinary  civil  actions,  where  the  facts  of  the 
case  require  it,  direct  a  verdict,  and  a  failure  to  do  so  would  be  a 
palpable  evasion  of  duty.    In  Re  ShelVs  Estate  167. 

Practice— Verdict — SpEaAL  Findings. — A  jury  may  change  its  ver- 
dict or  special  findings  at  any  time  before  they  are  received  by  the 
court  and  before  the  jury  has  separated.    Saterlee  v.  Saterlee  2go. 

JURISDICTION? 

Appfllate  Practice—Jurisdiction  of  Supreme  Court— Real  Estate. 
— An  action  to  restrain  the  sale  of  real  estate  tmder  a  deed  of  trust 
does  not  involve  a  freehold  so  as  to  give  the  supreme  court  appellate 
jurisdiction  therein.  The  Hahn's  Peak  and  E,  R,  Canal  and  Placer  Aftn. 
Co.  V.  Lees  et  al.  5. 

Elections — Party  Conventions — Rival  Factions — Nominees — Of- 
ficial Ballots. — ^Under  the  amended  section  13  of  the  Australian  ballot 
act  passed  in  1897  (Session  Laws  1897,  page  154)  the  filing  officers  in 
the  first  instance  and  the  courts  upon  review  have  jurisdiction  to  de- 
termine the  regularity  of  party  conventions  and  the  claims  of  rival 
factions  of  the  same  political  party  to  have  their  nominees  placed  on  the 
official  ballot.     Spencer  v.  Moloney  et  al.  38. 

Evidence — Minutes  of  Convention — Partial  Transcript. — ^Wherc 
the  minutes  of  a  political  convention  were  lost  a  partial  transcript  that 
was  shown  to  contain  everything  that  the  minutes  contained  on  the 
question  of  adjournment  was  admissible  in  evidence  to  show  that  the 
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motion  to  adjourn  mentioned  no  place  for  the  adjourned  meeting. 
Palmer  v.  Ruland  65. 

POUTICAL  G)NVENTI0NS — ^ADJOURNED   MEETING — PlACE  OF  MEETING — 

Power  to  Resond  Former  Action. — ^Wherc  a  convention  adjourns  to  a 
future  day  without  stating  a  place  of  meeting  the  proper  place  for  meet- 
ing of  the  adjourned  session  is  at  the  same  place  where  the  former 
meeting  was  held.  And  where  a  convention  after  making  a  nomination 
adjourned  to  a  future  day  without  naming  the  place  and  on  that  day 
met  at  another  town  and  attempted  to  rescind  its  former  action  and 
nominated  a  different  person  for  the  same  office,  unless  afl  the  delegates 
were  present  and  participated  the  latter  nomination  was  invalid  and 
the  former  was  entitled  to  be  placed  upon  the  official  ballot.    lb. 

Practice — Objections  to  Referee's  Report. — Where  a  referee  was 
appointed  to  hear  and  decide  the  whole  issue,  and  objections  and  ex- 
ceptions to  his  report  were  properly  filed,  the  court  had  no  authority  to 
approve  the  report  without  an  examination  of  the  testimony  and  where 
the  court  passed  upon  and  overruled  the  exceptions  and  entered  judg- 
ment upon  the  report  without  examining  the  testimony  the  judgment 
will  be  reversed.    Jones  v.  Van  Horn  et  al  126. 

Appellate  Practice— Jurisdiction  of  Supreme  Court — Public  Of- 
fice— Franchise. — ^A  case  involving  the  question  of  the  ^ight  of  rival 
claimants  to  a  public  office  does  not  relate  to  a  franchise  so  as  to  confer 
jurisdiction  on  the  supreme  court  to  review  the  action  of  an  inferior 
court  thereon.    Campbell  v.  West  et  al.  160. 

Appellate  Practice — Motion  to  Remand  to  Court  of  Appeals. — 
Ordinarily  on  a  motion  to  dismiss  or  remand  a  case  for  want  of  juris- 
diction the  burden  is  on  the  mover  to  show  that  jurisdiction  does  not 
attach,  but  where  a  cause  is  removed  to  the  supreme  court  from  the 
court  of  appeals  upon  motion  of  defendant  in  error,  and  he  has  notice 
of  a  motion  by  plaintiff  in  error  to  remand  the  cause  and  neglects  to 
appear  and  meet  such  motion  the  supreme  court  will  not  assume  the 
labor  of  determining  whether  or  not  it  has  jurisdiction  but  will  remand 
the  case  as  of  course.    The  People  ex  rel.  Simpson  v.  Denman  217. 

Appellate  Practice — ^Jurisdiction  of  Supreme  Court — Non-suit. — 
The  supreme  court  has  no  appellate  jurisdiction  to  review  a  judgment 
of  non-suit,  where  there  is  no  money  judgment,  and  where  the  action 
does  not  relate  to  or  involve  a  freehold  or  franchise,  nor  involve  a 
constitutional  question.   Jossey  v.  The  A,  T.  &  S.  F.  Ry.  Co.  248. 

County  Courts — ^Attorneys'  Fees — ^Under  a  statute  providing  for  an 
attorney's  fee  to  be  taxed  as  costs  an  allegation  in  the  complaint  that 
a  certain  sum  is  a  reasonable  attorney's  fee  does  not  make  that  sum 
a  part  of  plaintiffs  claim  and  cannot  be  added  to  the  amount  sued 
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for  so  as  to  make  the  amount  inrol^Red  exceed  the  jurisdiction  of  the 
county  court.    The  Eagle  Gold  Mining  Co.  v.  Bryarly  et  al.  262. 

Appellate  Practice — ^Jurisdiction  of  Supreme  Court — Freehold. — 
An  action  to  cancel  an  alleged  fraudulent  release  of  a  trust  deed  and 
to  have  the  trust  deed  declared  a  lien  upon  the  property  superior  to  the 
title  of  defendants,  who  held  under  warranty  deeds  from  the  grantor  in 
the  trust  deed  executed  after  the  release  deed  was  executed,  where  no 
question  is  raised  as  to  the  sufficiency  of  the  warranty  deeds  as  between 
tbd  grartor  and  grantee  or  as  to  whether  or  not  a  fee  was  thereby  con- 
veyed, does  not  involve  a  freehold  so  as  to  give  the  supreme  court 
jurisdiction  on  that  ground  to  review  the  case.  Murto  v.  King  et  aL 
357- 

Constitutional  Law — Question  from  Senate. — ^A  bill  requiring  cor- 
porations to  pay  their  employees  semi-monthly  in  lawful  money  of  the 
United  States,  prohibiting  contracts  in  violation  thereof  and  providing 
penalties  for  its  violation  involves  private  rights  and  a  question  from 
the  senate  as  to  the  constitutionality  of  such  bill  does  not  invoke  the 
jurisdiction  of  the  supreme  court  so  as  to  require  an  option  thereon 
under  section  3,  article  6  of  the  constitution.     In  Re  Senate  Bill  No. 

27,  359. 

Venue — Application  to  Change  Place  of  Trial. — Where  an  action 
is  brought  in  a  different  county  than  that  fixed  by  the  code  as  the  proper 
place  of  trial  and  an  application  is  made  in  due  time  for  a  change  of  the 
place  of  trial  to  the  proper  county,  the  application  ousts  the  court  in 
which  the  action  is  pending  of  jurisdiction  except  for  the  purpose  oi 
granting  the  application  and  any  further  proceeding  by  such  court  i> 
void.     Woodzvorth  et  al.  v.  Henderson  381. 

Appellate  Practice. — The  court  will  of  its  own  motion  notice  the 
question  of  jurisdiction.    McCarthy  et  al.  v.  Crump  et  al.  398. 

Appellate  Practice — ^Jurisdiction  of  Supreme  Court — Cau3f.s 
Transferred  from  Court  of  Appeals. — The  supreme  court  has  no  juris- 
diction to  review  a  cause  transferred  from  the  court  of  appeals  unless, 
it  would  have  jurisdiction  to  review  the  judgment  of  the  lower  court 
if  taken  directly  to  the  supreme  court  by  the  same  form  of  procedure 
adopted  in  taking  it  to  the  court  of  appeals.    Ih. 

Same — Appeals  and  Writs  of  Error. — Section  388a  Mills  Ann.  Code 
providing  that  where  an  appeal  is  dismissed  for  want  of  jurisdiction 
and  it  appears  that  the  court  would  have  jurisdiction  if  the  cause  had 
come  up  on  a  writ  of  error,  the  cause  shall  be  docketed  as  pending  on 
writ  of  error  applies  only  to  causes  appealed  directly  from  the  lower 
court  and  not  to  causes  appealed  to  the  court  of  appeals  and  transferred 
to  the  supreme  court    lb. 
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Crnss  AND  Towns^-Ott  Council — Boabd  of  Pubuc  Works — Man- 
damus.— In  a  mandamus  proceeding  against  the  board  of  public  works 
of  the  city  of  Denver  to  compel  the  board  to  grant  permission  to  a  tele- 
phone company  to  excavate  a  trench  in  one  of  the  public  alleys  in 
which  to  place  conduits  for  laying  wires,  the  board  has  no  right  to- 
question  the  constitutionality  of  the  ordinance  or  resolution  of  the  city 
council  granting  to  the  telephone  company  the  privilege  of  occupying 
the  streets  and  alleys  of  the  city  for  the  purpose  of  constructing  and 
operating  a  telephone  system  on  the  ground  that  it  attempted  to  make 
an  irrevocable  grant  of  a  special  privilege.  And  the  attempt  by  the 
board  to  set  up  in  its  answer  such  invalidity  as  a  defense  does  not  give 
iLe  supreme  court  appellate  jurisdiction  on  the  ground  that  a  franchise 
or  a  constitutional  question  is  involved  for  the  reason  that  the  board 
may  not  raise  that  question.  The  Board  of  Public  Works  v.  Tlie  Deiwer 
Telephone  Co.  401. 

Same — Parties. — In  an  action  of  mandamus  against  the  board  of 
public  works  of  the  city  of  Denver  to  compel  said  board  to  grant  per- 
mission to  a  telephone  conq)any  to  excavate  a  trench  in  one  of  the  public 
alleys  of  the  city  in  which  to  place  conduits  for  its  wires,  the  fact  that 
the  city  attorney  appears  for  the  respondent  does  not  make  the  city 
in  its  municipal  capacity  a  party  so  as  to  authorize  the  determination  of 
the  validity  of  petitioner's  privilege  or  franchise.     lb. 

Judgments. — One  of  the  essentials  of  a  valid  judgment  is  that  the 
court  pronouncing  it  must  have  jurisdiction  to  render  that  particular 
judgment,  and  if  it  appears  from  the  record  that  the  court  acted  with- 
out jurisdiction  in  pronouncing  a  judgment  itis  void.  Russell  v,  Shurt^ 
lefF  et  al,  414. 

Judgments — ^Joint  and  Several — Relief  Demanded. — Section  169  of 
the  code  provides  that  if  there  be  no  answer  the  relief  granted  the 
plaintiff  shall  not  exceed  that  demanded  in  the  complaint  In  an  action 
against  several  defendants  where  plaintiff  demanded  a  several  judg- 
ment against  each  in  proportion  to  his  interest  in  the  subject  matter 
of  the  suit  and  did  not  demand  a  joint  judgment,  the  court  had  no* 
jurisdiction  to  render  a  joint  judgment  against  defendants  who  had 
not  answered  and  as  to  such  defendants  a  joint  judgment  was  void. 
And  the  fact  that  some  of  the  defendants  had  appeared  by  demurrer 
did  not  authorize  greater  relief  against  them  than  that  demanded,  be- 
cause the  right  to  such  relief  is  predicated  upon  an  answer.  Neither  is 
the  general  prayer  for  further  relief  such  a  demand  as  would  authorize 
a  judgment  for  greater  relief  than  that  specifically  demanded.    lb. 

Same. — ^The  amount  of  the  judgment  to  which  a  plaintiff  is  entitled 
is  a  matter  within  the  jurisdiction  of  the  court  to  determine  and  an 
error  in  this  respect  does  not  make  the  judgment  void.    The  limitation 
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•of  the  code  implies  that  in  case  no  answer  is  filed  the  judgment  renderea 
must  be  of  the  character  demanded  in  the  complaint.    lb. 

Certiorari. — Where  the  court  of  appeals  had  jurisdiction  to  review 
the  judgment  of  the  lower  court  and  had  jurisdiction  to  determine  the 
question  of  the  validity  or  invalidity  of  certain  chattel  mortgages  and 
•deed  of  trust  in  issue  in  the  case,  the  supreme  court  will  not  upon 
certiorari  review  the  action  of  the  court  of  appeals  in  holding  the 
chattel  mortgages  and  deed  of  trust  invalid,  on  the  ground  that  the  facts 
were  insufficient  in  law  to  sustain  the  conclusion  of  that  court  or  that 
such  facts  were  immaterial  under  the  issues  made  by  the  pleadings. 
The  People  ex  rel,  JVilson  Bros,  v.  The  Court  of  Appeals  442. 

Same. — ^Where  the  court  of  appeals  had  jurisdiction  of  the  case  an4 
authority  to  determine  the  several  questions  passed  upon  by  it,  its  action 
thereon  will  not  be  reviewed  by  the  supreme  court  upoii  certiorari  unless 
it  clearly  aj^ears  that  that  court  has  refused  to  be  guided  or  controlled 
hy  the  law,  rehktive  to  the  questions  determined,  as  laid  down  by  the 
prior  decisions  of  the  stq)reme  court.  The  mere  fact  that  the  court 
may  have  erred  ia  applying  the  rules  of  law  to  the  facts  presented,  or 
«rred  in  the  decision  of  the  questions  raised  is  not  open  to  enquiry  upon 
certiorari.    lb. 

Fraudulent  Intent. — ^Notwithstanding  the  provision  of  section  2033 
Mills  Ann.  Stats^  that  the  question  of  fraudulent  intent  shall  be  deemed 
one  of  fact  and  not  of  law  the  courts  are  not  dq>rived  of  the  power  to 
pronounce  the  judgment  of  the  law  in  any  case  which  the  facts 
justify.    lb. 

Validity  of  Securities — Fraud — Pleading. — ^Where  the  main  issue 
t>etween  the  parties  was  as  to  the  validity  of  certain  securities,  and  the 
court  of  appeals  had  jurisdiction  to  determine  that  issue,  it  also  had 
jurisdiction  to  determine  whether  or  not  the  pleadings  presented  the 
issue  of  fraud,  and  the  court  having  held  the  securities  invalid  on  the 
ground  that  they  were  fraudulent,  the  supreme  court  will  not  upon 
certiorari  review  the  ruling  of  the  court  of  appeals  on  the  ground  that 
fraud  was  not  made  an  issue  by  the  pleadings.    lb. 

Appellate  Practice — ^Jurisdiction  of  Svpkbme  Court — Freehold. — 
An  action  by  a  wife  against  her  husband  for  separate  maintenance  in 
which  she  joined  the  husband's  brother  for  the  reason  as  charged  that 
the  husband  had  conveyed  his  real  estate  to  the  brother  without  con- 
sideration and  in  which  the  wife  claimed  no  specific  part  of  the  real 
estate  but  merely  sought  to  have  whatever  judgment  she  might  obtain 
agsunst  her  husband  decreed  a  lien  upon  the  realty  standing  in  the 
tirother's  name  superior  to  any  claim  of  the  brother,  does  not  involve 
n  freehold  so  as  to  give  the  supreme  court  a4>pellate  jurisdiction.  Park 
9.PiorkA^. 
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Appellate  Practice — ^Jukzsdictxon  of  Supreme  Court. — ^The  supreme 
court  has  no  jurisdiction  to  review  a  cause  transferred  from  the  court 
of  appeals  unless  it  would  have  jurisdiction  of  the  cause  if  brought  to 
the  supreme  court  direct  from  the  trial  court  by  the  same  procedure 
adopted  in  taking  it  to  the  court  of  appeals.  Where  a  cause  is  taken  to 
the  court  of  appeals  by  appeal  which  the  supreme  court  has  not  juris- 
diction to  review  on  appeal  from  the  lower  court,  it  may  not  be  trans- 
ferred to  the  supreme  court  although  the  supreme  court  would  have 
jurisdiction  to  review  the  cause  brought  direct  from  the  lower  court 
on  writ  of  error.  And  the  fact  that  the  appeal  was  subject  to  dismissal 
because  not  prayed  for  within  the  statutory  time  does  not  modify  the 
rule.   Litch  v.  The  People  ex  rel.  The  Town  of  Sterling  480. 

Prohibition — ^Jurisdiction  of  Judges  of  Suprpeme  Court  in  Vaca- 
tion.— ^The  judges  of  the  supreme  court  have  no  authority  in  vacation 
to  entertain  an  application  for  a  writ  of  prohibition  or  to  enter  an  order 
to  show  cause  in  such  proceedings.  The  People  ex  rel,  Adams  et  al,  v. 
The  District  Court  485. 

LACHES  : 

Certiorari. — The  fact  that  a  respondent  on  an  application  for  a  writ  of 
certiorari  fails  to  plead  laches  is  not  conclusive  on  the  court,  but  the 
court  may  sua  sponte  raise  the  point.  The  People  ex  rel.  Sullivan  v. 
The  District  Court  of  Lake  County  218. 

Dismissal  of  Case — Certiorari. — Where  a  case  was  dismissed  for 
want  of  prosecution  and  the  plaintiff  had  notice  of  the  order  of  dis- 
missal three  months  prior  to  the  expiration  of  the  time  within  which 
he  might  have  sued  out  a  writ  of  error  to  the  order,  but  failing  to  sue 
out  a  writ  of  error,  he  applied  for  a  writ  of  certiorari  nearly  a  year 
after  the  time  for  a  writ  of  error  had  expired  without  offeing  any 
sufficient  excuse  for  the  imreasonable  delay  in  filing  the  application 
or  for  his  failure  to  sue  out  a  writ  of  error,  the  certiorari  will  be  denied 
because  of  the  applicant's  laches.    lb. 

Practice — Motion  for  Change  of  Judge.— A  motion  for  change  of 
judge  in  the  trial  of  a  cause  on  the  ground  that  the  presiding  judge  is 
disqualified  should  be  interposed  at  the  earliest  opportunity.  Such  a 
motion  made  after  the  action  had  been  pending  for  nearly  five  years 
and  a  demurrer  and  several  motions  had  been  passed  on  by  the  pre- 
siding judge,  and  after  the  issues  were  made  up'  and  the  case  was  set 
for  trial  and  which  was  called  up  and  overruled  on  the  day  set  for 
trial  came  too  late  and  objections  to  the  ruling  thereon  will  not  be 
considered  on  appeal.  EbervilU  v.  The  LeadvilU  Tunneling,  Mining  & 
Drainage  Co,  241. 
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Attorneys  at  Law — Disbarment. — ^Whcre  an  attorney  at  law  has 
been  guilty  of  larceny  of  law  books  his  name  will  be  stricken  from  the 
roll  of  attorneys.  The  People  ex  rel.  Colo.  Bar  Association  v.  Arnold 
Manns. 

LIMITATION : 

PuBUC  Land. — As  between  rival  individual  claimants  of  land  acquired 
from  the  United  States  government,  the  statute  of  limitation  does  not 
begin  to  run  in  favor  of  an  adverse  claimant  in  possession  as  against 
an  entryman  until  the  latter  by  a  full  compliance  with  the  law  becomes 
entitled  to  a  patent.  The  Denver  6*  Rio  Grande  Railroad  Co,  v.  Wil- 
son 6. 

Pleading — Paying  Taxes. — In  an  action  for  the  recovery  of  the  pos- 
session of  real  estate  an  answer  that  attempted  to  plead  the  statute  of 
limitations  and  which  alleged  that  defendant  had  been  in  possession 
the  prescribed  length  of  time,  and  had  paid  taxes,  but  failed  tb  allege 
that  all  taxes  legally  assessed  against  the  premises  had  been  paid  was 
insufficient  to  state  a  defense  to  the  action.  Eberville  v.  The  Leadville 
Tunneling,  Mining  and  Drainage  Co.  241. 

Mines  and  Mining — Adverse  Suits — Section  2332  U.  S.  Rev.  Stats, 
providing  that  where  persons  have  held  and  worked  mining  claims  for 
a  period  equal  to  the  time  prescribed  by  the  statute  of  limitations  for 
mining  claims  of  the  state  or  territory  wher«  the  same  may  be  situated, 
evidence  of  such  possession  and  working  shall  be  sufficient  to  establish 
a  right  to  a  patent,  in  the  absence  of  any  adverse  claim,  was  intended 
to  make  evidence  of  such  possession  and  working  prima  facie  sufficient 
before  the  land  department  to  secure  patent,  but  the  provisions  of  said 
section  are  not  available  as  a  defense  to  an  adverse  suit  by  a  claimant 
of  a  conflicting  location,  except  it  might  be  in  such  actions  that  proof 
of  such  possession  would  be  sufficient  upon  which  to  presume  that  all 
steps  necessary  to  effect  a  location  had  been  taken.  Cleary  v.  SkiMch 
et  al.  362. 

MANDAMUS : 

Pleading — Practice — Denial  of  Permission  to  Answer. — ^Wherc  a 
plea  in  bar  to  an  alternative  writ  of  mandamus  was  overruled,  ordinarily 
respondent  should  have  been  given  permission  to  answer,  but  the  appel- 
late court  will  not  hold  a  denial  of  such  permission  as  an  abuse  of 
discretion  by  the  trial  court  where  it  does  not  appear  what  the  nature 
of  the  answer  was,  nor  that  any  showing  was  made  by  respondent  that 
properly  invoked  such  discretion.  Kephart,  State  Treasurer  v.  The 
People  ex  rel.  The  American  Savings  Bank  73. 
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Pleading — Information  and  Belief. — Statements  and  denials  in  a 
mandamus  proceeding  must  be  specific  and  definite  and  not  upon  in- 
formation and  belief,  or  if  upon  information  and  belief  there  must  be 
a  showing  why  they  are  not  positively  stated.  A  petition  and  alternative 
writ  of  mandamus  to  compel  the  state  treasurer  to  pay  certain  state 
warrants  in  which  the  facts  are  alleged  upon  the  information  and  belief 
of  relator  are  insufficient  to  warrant  the  mandamus,  since  the  treasurer's 
office  is  a  public  one  and  his  books  and  accounts  relating  to  warrants 
^re  open  to  inspection.    lb. 

State  Warrants. — ^To  justify  a  mandamus  against  the  state  treas- 
urer to  pay  a  state  warrant,  it  must  affirmatively  appear  in  the  alter- 
JiatiTC  writ  that  there  is  money  in  the  hands  of  the  treasurer  belonging 
•to  the  specific  fund  against  which  the  warrant  is  drawn  and  which 
•came  from  the  revenues  of  that  particular  year  and  that  there  are  not 
other  warrants  entitled  to  prior  payment  sufficient  to  exhaust  such 
fund.    lb. 

Same — Bubden  of  Proof. — ^An  alternative  writ  of  mandamus  against 
a  state  treasurer  to  compel  the  payment  of  a  warrant  must  clearly  al- 
lege all  the  facts  which  make  it  the  duty  of  the  treasurer  to  pay  the 
warrant,  and  when  put  in  issue  by  the  answer  the  burden  of  proof  is 
•on  the  relator  to  affirmatively  establish  these  facts,  and  not  on  the 
treasurer  to  negative  their  existence.     lb. 

Pleading — Legal  Conclusion. — An  averment  in  an  alternative  writ 
of  mandamus  that  there  is  money  in  the  treasury  applicable  to  the  pay- 
ment of  the  warrant  and  that  it  is  the  duty  of  the  treasurer  to  pay  the 
same  is  but  a  legal  conclusion  of  the  pleader  and  insufficient  to  warrant 
•the  relief.    lb. 

State  Warrants — Pleading — Burden  of  Proof. — In  a  proceeding  by 
mandamus  to  compel  the  state  treasurer  to  pay  a  warrant,  the  alternative 
writ  must  allege  all  the  facts  which  make  it  the  duty  of  the  treasurer 
to  pay  the  same,  and  when  such  facts  are  put  in  issue  by  an  answer, 
the  burden  of  proof  is  on  the  petitioner  affirmatively  to  establish  them 
and  not  on  the  treasurer  to  negative  their  existence,  whether  it  be  a 
preferred  or  non-preferred  warrant,  drawn  upon  a  fund  created  by  a 
continuing  or  biennial  appropriation.    Stuart  v.  Nance  194. 

Parties — Pleading — School  Districts — Right  to  Office  of  School 
Director. — In  an  action  of  mandamus  against  a  school  district  and  cer- 
tain individuals  alleged  to  constitute  the  board  of  directors  for  the  dis- 
trict an  alternative  writ  which  alleged  petitioner's  election  as  a  school 
director  and  the  refusal  of  the  board  to  issue  him  a  certificate  of  elec- 
tion or  to  recognize  him  as  a  member  of  the  board  or  admit  him  to  the 
enjoyment  of  the  office  and  prayed  that  respondents  be  compelled  to 
issue  petitioner  a  certificate  of  election  and  admit  him  to  the  rights  and 
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privileges  of  the  office  and  that  they  be  restrained  from  holding  an 
election  for  the  purpose  of  electing  a  director  to  fill  the  office  to  which 
petitioner  had  been  elected,  stated  no  cause  of  action  against  the  school 
district  since  the  district  was  not  responsible  for  the  action  of  its  board 
of  directors,  and  the  school  district  could  not  properly  be  made  a  party 
to  such  controversy.     School  District  v.  Flanigan  431. 

Same.— In  an  action  of  mandamus  against  a  school  district  and  the 
individual  members  of  the  board  of  directors  to  compel  respondents 
to  admit  petitioner  to  the  office  of  director  to  which  he  claimed  to  have 
been  elected  the  school  district  had  no  interest  in  the  contest  and  was 
not  injured  by  the  judgment  in  petitioner's  favor,  and  where  the  school 
district  alone  brought  the  case  to  the  supreme  court  for  review  it 
cannot  take  advantage'  of  any  errors  which  the  trial  court  may  have 
committed  in  rendering  judgment  against  its  co-respondents.    lb. 

Appellate  Practice — Parties — Errors  without  Injury. — ^In  a  man- 
damus proceeding  against  several  parties  where  the  cause  is  brought 
to  the  supreme  court  for  review  by  only  one  of  the  respondents  that 
one  cannot  take  advantage  of  an  error  which  does  him  no  injury  how- 
ever erroneous  the  proceedings  may  have  been  with  respect  to  his  co- 
respondents.   Ih, 

MEASURE  OF  DAMAGES:  See  DAMAGES. 

MECHANICS'  LIENS. 

Attorneys'  Fees — Constitutional  Law. — That  part  of  the  Me^ 
chanics' lien  act  (Session  Laws  1893,  p.  325,  section  18)  which  provides 
for  attorneys'  fees  to  be  taxed  as  costs  in  all  suits  for  foreclosure  in 
case  plaintiff  obtains  a  judgment  is  unconstitutional  and  void.  Camp- 
hell  V,  The  Los  Angeles  Gold  Mine  Co,  256. 

Practice — Abandonment — Attachment. — The  plaintiff  in  an  action 
to  enforce  a  mechanic's  lien  may  at  any  time  before  judgment  abandon 
his  claim  to  a  lien  and  proceed  by  attachment  as  in  any  action  on  a 
contract.    The  Eagle  Gold  Mining  Co.  v.  Bryarly  et  al.  262. 

Consolidation — Alias  Summons. — Where  several  cases  to  enforce 
mechanics'  Hens  are  consolidated  an  alias  summons  in  the  consolidated 
case  is  not  required.    lb, 

Assugnment — Pleading. — The  assignment  of  a  claim  entitled  to  a 
mechanic's  lien  carries  with  it  the  right  to  the  lien,  and  in  an  action 
by  the  assignee  to  enforce  the  lien,  where  the  complaint  alleges  the 
assignment  of  the  claim,  it  is  not  necessary  to  allege  in  terms  an  as- 
signment of  the  right  to  file  a  lien.    lb. 

Injunctions — Sale  under  Special  Execution. — Where  a  decree  i». 
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entered  foreclosing  a  mechanic's  lien  and  ordering  a  sale  of  an  interest 
in  certain  real  estate  an  injunction  will  not  issue  in  favor  of  a  party 
in.  possession  and  claiming  ownership  of  such  real  estate  to  restrain 
the  sheriff  from  selling  such  property  under  the  order  in  the  absence  of 
fraud  in  obtaining  such  decree,  when  a  sale  will  not  result  in  gross 
injustice  or  irreparable  injury  to  the  party  seeking  to  enjoin  it,  and 
an  action  at  law  to  test  the  validity  or  effect  thereof  affords  a  complete 
and  adequate  remedy.    Meyer  et  al.  v.  Ives  et  al.  461. 

MILL  SITES :  See  MINES  AND  MININa 

MINING  CLAIMS:  See  MINES  AND  MINING. 

MINES  AND  MINING: 

Mining  Companies — Contracts — Rights  of  Stockholders. — Where 
one  mining  corporation  gets  control  of  the  majority  of  the  stock  of 
another  and  thereby  is  enabled  and  does  select  a  directory  under  its 
control  through  which  directory  it  secures  a  bond  and  lease  on  the 
property  of  the  second  company,  such  contract  is  void  and  will  be  set 
aside  at  the  suit  of  the  minority  stockholders  of  the  second  company 
without  regard  to  whether  or  not  the  controlling  company  was  guilty 
of  any  actual  fraud  in  securing  the  contract.  The  Glengary  Consoli- 
dated Mining  Co.  et  al.  v.  Boehmer  et  al.  i. 

Discovery. — In  an  adverse  suit  where  at  defendants'  request  the  court 
instructed  the  jury  that  a  discovery  of  mineral  at  any  point  within  the 
boundaries  of  the  claim  would  make  the  location  valid,  if  made  prior 
to  the  discovery  of  mineral  on  the  claim  of  their  adversary,  they  cannot 
object  to  the  refusal  of  the  court  to  instruct  the  jury  at  their  request 
that  th«  discovery  of  mineral  at  any  point  other  than  in  the  discovery 
shaft  wtll  not  avail  or  validate  the  location.    Healey  et  al.  v.  Rupp  102. 

Mining  Claims — Adverse  Suit — Evidence — ^"Salting"  Shaft. — In 
an  adverse  suit  where  it  was  claimed  by  the  plaintiff  that  defendants' 
discovery  shaft  had  been  "salted"  evidence  was  admissible  that  four 
persons,  one  of  whom  was  pointed  out  in  court,  and  neither  of  whom 
was  a  party  to  the  suit  or  in  any  way  interested  in  the  subject  matter 
of  the  action,  were  seen  to  visit  the  shaft  about  midnight  where  they 
acted  in  a  suspicious  way,  although  there  was  no  evidence  tending  to 
connect  them  with  defendants.     lb. 

Mining  Claims — ^Discovery  of  Mineral — ^Evidence. — In  an  adverse 
suit  where  it  was  claimed  by  plaintiff  that  no  mineral  had  been  dis- 
covered in  the  discovery  shaft  on  defendants'  claim,  it  was  error  to 
reject  evidence  offered   by  defendants   to  prove  that  a  sample  of  ore 
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claimed  to  have  been  taken  from  the  dump  of  their  discovery  shaft 
^flowed  prcdous  minerals  in  appreciable  quantities.    lb. 

LocATioK  or  Claim — Discotsry  op  Miveral  after  Location. — ^Where 
ihe  location  of  a  mining  claim  is  void  because  no  valid  discovery  of 
mineral  has  been  made,  a  subsequent  valid  discovery  within  the  bound- 
;%ries  of  the  claim  made  after  the  filing  of  the  location  certificate  and 
all  acts  of  location  have  been  performed  but  before  the  rights  of  third 
parties  have  attached  will  make  the  k>cation  good.  Brewster  v.  Shoe- 
maker et  al.  176. 

UKoaGEOUND  Discovery. — ^A  valid  location  of  a  mining  claim  may 
be  based  upon  an  underground  discovery  on  the  dip  of  a  vein  at  a 
distasoe  below  the  surface,  and  without  any  surface  opening  upon 
the  vein  and  wkhout  being  shown  by  actual  working  to  have  its  apex 
within  the  limits  of  the  claim  as  staked,  and  although  the  discovery  is 
made  by  way  of  a  tunnel  belonging  to  other  parties  through  patented 
lands;  and  although  the  location  is  not  claimed  under  the  tunnel  site 
act  of  congress.    lb. 

Same. — Where  a  discovery  of  mineral  is  made  at  a  distance  under- 
ground on  the  dip  of  the  vein  it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  the  vein  extends  upward  at  the  same 
angle,  and  a  valid  location  may  be  made  by  making  the  point  where 
the  vein  if  continued  to  the  surface  would  be  disclosed,  the  initial  point 
and  by  marking  and  describing  the  boundaries  therefrom.    lb. 

AwTERSJs:  Suits — ^Limitation. — Section  2332  U.  S.  Rev.  Stats,  provid- 
ing that  where  persons  have  held  and  worked  mining  claims  for  a  period 
equal  to  the  time  prescribed  by  the  statute  of  limitations  for  mining 
claims  of  the  state  or  territory  where  the  same  may  be  situated,  evi- 
dence of  such  possession  and  working  shall  be  sufficient  to  establish  a 
right  to  a  patent,  in  the  absence  of  any  adverse  claim,  was  intended  to 
make  •vidence  of  such  possession  and  working  prima  fade  sufficient 
belore  the  land  department  to  secure  patent,  but  the  provisions  of  said 
sectkn  are  not  available  as  a  defense  to  an  adverse  suit  by  a  claimant 
of  a  conflicting  location,  except  it  might  be  in  such  actions  that  proof 
of  such  possession  would  be  sufficient  upon  which  to  presume  that  all 
steps  necessary  to  effect  a  location  had  been  taken.  Cleary  v.  SkiMch 
et  al.  362. 

Trespass. — Where  a  lode  claim  was  discovered  without  the  lines  of 
a  mifl  site,  but  its  boundaries  as  fixed  embraced  a  portion  of  the  mill 
site  claim,  the  action  of  the  lode  claimants  in  projecting  the  boundaries 
of  their  claim  so  as  to  include  part  of  the  mill  site  was  not  a  trespass 
so  as  to  come  within  the  rule  that  title  to  a  mining  claim  cannot  be 
initiated  by  a  trespass.    lb. 
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Mill  Sites. — A  mill  site  cannot  be  located  and  patented  upon  mineral 
land  containing  valuable  mineral,  whether  such  mill  site  be  located  and 
patented  in  connection  with  a  lode  claim  or  whether  it  be  located  by  a 
person  not  owning  a  mine  in  connection  therewith.    lb. 

Mill  Sites — Adyesse  Suit — Evidence. — ^To  sustain  an  adverse  suit 
against  an  applicant  for  patent  to  a  mill  site  by  a  subsequent  locator 
of  a  lode  claim  in  conflict  therewith,  on  the  ground  that  the  land  is 
mineral  and  not  subject  to  location  for  mill  site,  the  lode  claimant 
must  show  that  the  land  contains  mineral  in  such  quantity  and  quality 
as,  under  the  conditions  existing  at  the  time  the  rights  of  the  mill  owner 
attached,  could  have  been  extracted  at  a  fair  mining  profit    lb. 

Mill  Sites — District  Rules. — Where  the  rules  adopted  by  a  mining 
district  and  which  were  approved  by  the  territorial  legislature  author- 
ized the  location  of  mill  sites  without  regard  to  the  character  of  the 
land  on  which  such  sites  were  located,  such  rules  are  inconsistent  with 
the  laws  of  the  United  States  which  provide  that  mill  sites  can  only 
be  located  upon  non-mineral  lands,  and  so  far  as  such  inconsistency 
exists  the  rules  and  act  of  the  territorial  legislature  must  yield  to  the 
act  of  congress.    lb. 

Adverse  Suits — Instructions. — In  an  adverse  suit  by  a  lode  claim- 
ant against  an  applicant  for  patent  to  a  mill  site  where  the  answer  put  in 
issue  all  the  acts  necessary  to  constitute  a  valid  location  of  the  lode 
<:laim,  and  where  there  was  no  evidence  offered  by  plaintiff  to  show 
that  his  location  was  upon  unappropriated  mineral  lands,  the  court 
should  have  given  an  instruction  requested  by  defendant  to  the  effect 
that  the  location  of  a  mining  claim  must  be  upon  unappropriated  public 
domain  of  the  United  States,  and  in  the  absence  of  evidence  on  that 
point  the  plaintiff  could  not  recover.    lb. 

Water  Rights — Appurten  \nces. — A  vested  right  to  the  use  of  water 
for  milling  purpose^  carrier  with  it  the  appurtenant  right  of  a  right  of 
way  for  a  ditch  through  which  to  divert  the  water  to  the  place  of  use, 
but  it  does  not  carry  with  it  as  an  appurtenance  a  right  to  the  land  on 
which  the  mill  is  constructed.    lb. 

Adverse  Suits — Evidence — Trespass. — In  an  action  in  support  of  an 
adverse  against  the  issuance  of  a  patent  to  a  mining  claim  it  is  incum- 
bent on  plaintiff  to  show  as  one  of  the  material  facts  necessary  to 
establish  the  validity  of  his  location,  that  it  was  on  unoccupied  and 
unappropriated  mineral  domain  subject  to  location.  Title  to  a  mining 
claim  cannot  be  initiated  by  an  entry  upon  a  prior  valid,  existing  lo- 
cation.   Kirk  et  al.  v.  Meldrum  et  al.  453. 

Same — Burden  of  Proof. — In  an  adverse  suit  where  the  defendants 
were  in  possession  and  occupancy  of  the  land  in  controversy  at  the  time 
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plaintiffs  claimed  to  have  made  their  location  and  it  was  claimed  that 
defendants'  original  location  did  not  include  the  land  in  controversy 
and  that  after  plaintiffs  had  made  their  location  defendants  amended 
their  location  certificate  so  as  to  include  the  controverted  land  the  burden 
is  on  the  plaintiffs  to  show  that  their  location  was  prior  to  the  amend- 
ment and  that  by  the  amendment  defendants  extended  their  botmdaries 
to  plaintiffs*  prejudice.  And  in  the  absence  of  such  showing  it  can- 
not be  presumed  that  defendants  changed  their  boundaries  to  plaintiffs' 
prejudice  after  plaintiffs'  location  was  made.    lb. 

Improvements  on  one  Claim  for  Benefit  of  Another. — ^The  fact 
that  the  improvements  on  a  placer  mining  claim  were  utilized  for  the 
benefit  of  a  tunnel  site  would  not  invalidate  the  placer  location.  Neither 
would  the  validity  of  such  location  depend  upon  the  extraction  of  ore 
therefrom.    Ih. 

Practice — Adverse  Suits — Nonsuit. — The  provision  of  section  2326 
U.  S.  Rev.  Stats,  to  the  effect  that  in  adverse  proceedings  if  title  to 
the  ground  in  controversy  is  not  established  in  either  party,  the  jury 
shall  so  find,  and  judgment  shall  be  entered  accordingly,  does  not  pre- 
clude the  court  from  entering  a  judgment  of  nonsuit  upon  defendant's 
motion  where  plaintiff  fails  to  prove  facts  necessary  to  make  a  priftia 
facie  case.  The  plaintiff  having  failed  to  prove  a  cause  of  action  can- 
not complain  that  the  cause  was  dismissed.  And  the  defendant  may 
determine  for  himself  whether  or  not  he  desires  a  verdict  upon  which 
a  judgment  can  be  based  affirmatively  establishing  his  ownership  and 
right  of  possession,  and  whether  he  will  introduce  evidence  to  secure 
such  verdict.    lb. 

Placer  Locations — Area. — The  area  of  a  placer  location  is  limited 
to  twenty  acres  to  each  locator,  but  a  number  of  individuals  may  locate 
a  claim  in  common,  not  exceeding  twenty  acres  to  each  person,  and 
not  to  exceed  one  hundred  and  sixty  acres  in  any  one  claim.    lb. 

Same — Local  Rules  and  Customs. — In  an  adverse  suit  against  a 
placer  location  if  plaintiff  wishes  to  attack  the  validity  of  defendant's 
location  on  the  ground  that  the  local  rules  and  regulations  of  the 
district  have  not  been  complied  with,  it  is  necessary  for  plaintiff  to 
show  what  such  rules  and  regulations  are.    lb. 

Amended  Certificates — Placer  Claims. — Section  3160  Mills  Ann. 
Stats,  providing  that  the  locator  of  any  mining  claim  may  file  an  ad- 
ditional certificate  thereon  subject  to  the  provisions  of  the  act,  em- 
braces all  classes  of  mining  claims  and  is  applicable  to  placer  claims.  lb. 

MISNOMER: 
Practice  in  Criminal  Cases — ^Variance. — ^Where  a  defendant  was 


Index,  629 


lOSNOMBR— CMKfMMl. 


hsformed  against  ais  Mrs.  Jnmts  Bums  and  no  plea  of  misnomer  was 
interposed  and  the  record  does  not  show  anj  change  made  in  the  name 
l»y  order  of  court  nor  that  she  was  equally  well  known  by  both  names, 
a  verdict  and  sentence  against  Nora  Bums  is  a  fatal  variance  and 
void.  There  is  no  presumption  in  favor  of  the  authority  to  change 
the  name  but  the  record  must  affirmatively  show  the  fact  authorizing 
the  change.     Burns  v.   The  People  84. 

MORTGAGES : 

r 
\. 

Foreclosure — Receivers — Notice. — Before  an  order  of  court  appoint- 
ing a  receiver  can  legally  be  made,  notice  must  be  given  to  those  en- 
titled to  be  heard.  In  an  action  to  foreclose  a  mortgage  and  praying 
for  the  appointment  of  a  receiver  by  a  minority  holder  of  the  bonds 
secured  by  the  mortgage  where  the  plaintiff  alleges  as  a  basis  of  its 
right  to  ask  a  foreclosure  that  the  trustee  had  abandoned  its  trust,  and 
that  its  interests  was  antagonistic  to  the  mortgage  creditors,  notice 
to  the  trustee  of  the  application  for  a  receiver  was  not  notice  to  or 
binding  upon  other  bondholders  not  parties  to  the  suit.  The  Belknap 
Savings  Bank  v.  The  Lamar  Land  and  Canal  Co.  ct  al.  326. 

Same — Intervention — Estoppel. — In  an  action  by  a  holder  of  a  mi- 
nority of  the  bonds  secured  by  a  deed  of  trust,  to  foreclose  and  asking 
for  a  receiver,  where  another  bondholder  presented  a  petition  of  inter- 
vention asking  to  be  made  a  party  plaintiff  and  to  adopt  the  allegations 
of  plaintiff's  complaint  which  petition  was  not  granted  and  petitioner 
withdrew  its  petition  to  intervene  as  plaintiff  and  with  others  was  per- 
mitted to  appear  as  defendant,  petitioner  was  not  estopped  by  his  in- 
tervention petition  to  object  to  orders  previously  issued  appointing  a 
receiver  and  authorizing  the  issuance  of  receiver's  certificates.  lb. 

Same. — In  an  action  by  a  holder  of  a  minority  of  the  bonds  secured 
"by  a  deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  other  bond- 
holders by  voluntarily  appearing  as  defendants  after  the  appointment 
of  a  receiver  and  the  issuance  of  receiver's  certificates,  are  not  Estopped 
thereby  to  object  to  the  validity  of  the  certificates  on  the  ground  that 
the  parties  affected  by  them  had  no  notice  of  the  application  upon 
which  they  were  based.     lb. 

Trusts  and  Trustees — Act  or  Trustee  in  Violation  of  the  Trust 
NOT  Binding  on  Cestui  que  trust. — ^A  trustee  for  mortgage  bondhold- 
ers who  in  violation  of  the  trust  consents  that  receiver's  certificates  shall 
be  given  a  preference  lien  over  the  mortgage  bonds  does  not  thereby 
bind  the  bondholders  or  estop  them  to  object  to  the  validity  of  such 
certificates.    lb.  ' 

Same — Admissions  of  Trustee. — In  an  action  to  foreclose  and  for  the 
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appointment  of  a  receiver  by  a  minority  bondholder,  wherein  the  trustee 
was  made  defendant  and  charged  with  being  unfaithful  to  its  trust 
and  antagonistic  to  the  bondholders,  admissions  in  the  answer  of  the 
trustee  are  not  binding  on  other  bondholders  not  parties  to  the 
action.    lb. 

Receiver's  Certificates. — ^The  fact  that  receiver's  certificates  sold 
at  too  great  a  discount  is  no  reason  why  mortgage  bondholders  other 
than  the  purchasers  of  the  certificates  should  not  question  their  legality 
and  object  to  griving  them  a  preference  over  the  mortgage  bonds.    lb. 

Same — Estoppel. — In  an  action  by  a  minority  mortgage  bondholder 
to  foreclose  and  for  a  receiver,  the  fact  that  certain  receiver's  certificates 
were  issued  after  the  other  bondholders  were  made  defendants  in  the 
action  without  objection  on  their  part  does  not  estop  them  to  object 
to  a  former  series  of  certificates  issued  before  they  were  made  parties 
to  the  action.    lb. 

Receiver's  Certificates — False  Representations. — ^Where  in  a  fore- 
closure suit,  by  reason  of  false  representations  of  plaintiff's  agent  re- 
ceiver's certificates  were  sold  to  plaintiff  for  a  less  sum  than  plaintiff 
had  authorized  its  agent  to  pay  for  them  the  court  properly  canceled 
such  certificates  to  the  amount  of  the  difference  between  what  the  agent 
was  authorized  to  pay  and  what  he  did  pay,  the  certificates  still  being 
held  by  plaintiff.    lb. 

Foreclosure  Suits — Consolidation. — ^Where  a  foreclosure  suit  of  a 
deed  of  trust  was  consolidated  with  another  suit  to  foreclose  a  subse- 
quent deed  of  trust  over  the  objection  of  the  trustee  which  was  trustee 
in  both  deeds  of  trust,  and  where  the  record  shows  that  the  trustee 
was  faithless  to  its  trust  and  its  presence  was  not  essential  to  the  va- 
lidity of  the  proceeding  and  that  before  final  decree  was  entered  the 
beneficiaries  were  present  in  court  and  in  sufificient  numbers  agreed 
to  the  foreclosure  and  also  to  the  consolidation  of  the  actions,  the 
order  of  consolidation,  although  it  ought  not  to  have  been  made,  was 
not  prejudicial.  The  Lamar  Land  and  Canal  Co.  et  al.  v.  The  Belknap^ 
Savings  Bank  344. 

Subsequently  Acquired  Land. — Where  a  mortgage  provided  that 
property  thereafter  acquired  by  the  mortgagor  and  during  the  life  of 
the  mortgage,  should  become  subject  to  its  provisions  and  be  an  ad- 
ditonal  security  for  the  payment  of  the  bonds,  and  a  stockholder  of 
mortgagor  surrendered  to  the  trustee  part  of  his  stock  with  which  land 
was  purchased  in  the  name  of  mortgagor,  the  land  so  purchased  be- 
came subject  to  the  mortgage  in  preference  to  a  subsequent  mortgage 
made  by  the  mortgagor's  grantee  which  grantee  acquired  title  to  all  of 
the  first  mortgagor's  property  by  a  deed  specifically  describing  the  after 
Acquired  land.     And  where  in  a  foreclosure  proceeding,  no  objections 
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were  made  by  the  stockholder  who  surrendered  the  stock  or  any  as- 
signee of  his  cktm,  the  second  mortgagor  cannot  object  that  no  title 
passed  to  first  mortgafor  because  it  did  not  advance  the  money  to  pay  for 
the  land.    lb. 

Release  of  Part  of  Property— Water  Rights. — Where  a  trust  deed 
to  lands,  an  irrigating  canal  and  water  rights,  provided  that  water 
rights  covered  by  the  deed  might  be  released  by  the  trustee  from  its 
lien  whenever  and  as  they  were  sold  at  a  specified  price  and  the  pro- 
ceeds of  the  sale  deposited  with  the  trustee,  to  be  applied  to  the  pay- 
ment of  interest  on  the  hoods,  and  to  a  sinking  fund  for  the  payment 
of  the  principal,  and  where  the  mortgagor  transferred  all  of  the  prop- 
erty covered  by  the  mortgage  to  another  corporation  which  went  into 
possession  and  enjoyment  of  the  property,  releases  to  water  rights  by 
the  trustee  to  such  grantee,  even  though  they  were  made  in  consider- 
ation of  money  from  time  to  time  advanced  by  the  grantee  some  of 
which  went  to  the  payment  of  interest  on  the  bonds,  were  not  in  com- 
pliance with  the  terms  of  the  trust  deed  and  were  properly  canceled.  lb. 

Release. — ^Where  a  mortgage  provides  for  the  release  therefrom  of 
certain  parts  of  the  property  upon  certain  conditions,  releases  can  be 
made  only  in  strict  conformity  with  the  terms  of  the  mortgage.    lb. 

Appellate  Practice — ^Jurisdiction  of  Suppreme  Court — Freehold. — 
An  action  to  cancel  an  alleged  fraudulent  release  of  a  trust  deed  and  to 
have  the  trust  deed  declared  a  lien  upon  the  property  superior  to  the 
title  of  defendants,  who  held  under  warranty  deeds  from  the  grantor 
in  the  trust  deed  executed  after  the  release  deed  was  executed,  where 
no  question  is  raised  as  to  the  sufficiency  of  the  warranty  deeds  as 
between  the  grantor  and  grantee  or  as  to  whether  or  not  a  fee  was 
thereby  conveyed,  does  not  involve  a  freehold  so  as  to  give  the  supreme 
court  jurisdiction  on  that  ground  to  review  the  case.  Murto  v.  King 
et  al  357. 

Foreclosure  without  Request  of  Holder  of  Nan — Interest  Cou- 
pons.— ^Where  a  securities  company  transferred  a  note  with  interest 
coupons  secured  by  deed  of  trust  and  upon  representation  of  the  se- 
curities company  that  certain  of  the  coupons  would  be  paid  they  were 
detached  from  the  note  by  the  holder  and  sent  to  the  company,  who 
failed  to  pay  them  but  assuming  to  own  the  coupons  and  without  any 
request  or  authority  from  the  holder  proceeded  to  foreclose  the  deed 
of  trust  and  purchased  the  property  in  its  own  name,  the  foreclosure 
was  voidable  at  the  option  of  the  holder  of  the  note.  Cheney  v.  Cran- 
dell  383. 

Same — Innocent  Purchaser. — Where  a  trustee  in  a  deed  of  trust 
who  was  the  president  of  a  securities  company  fraudulently  foreclosed 
the  deed  of  trust  without  the  consent  of  the  holder  of  the  note  and 
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bought  the  property  in  the  name  <^  the  company,  an<!  afterwards  Hie 
company  went  into  the  hands  of  a  receiver,  a  purchaser  of  the  property 
from  the  receiver,  who  was  informed  by  the  receiver  that  the  foreclosure 
sale  was  a  fraud  and  that  the  trust  deed  still  existed  as  a  lien  upon  the 
property,  was  not  an  innocent  purchaser,  but  took  the  property  with 
notice  of  the  defects  in  the  title.    lb. 

Trust  Deeds — Fraudulent  Foreclosure — Owner  of  Equity  of  Re- 
demption MAY  Object  to  Sale. — Where  a  deed  of  trust  is  fraudulently 
foreclosed,  without  the  consent  of  the  holder  of  the  note  the  owner  of 
the  equity  of  redemption  as  well  as  the  holder  of  the  note  may  assail 
the  validity  of  the  foreclosure  sale.    lb. 

After  Acquired  Property. — Where  apt  words  are  used  in  a  mortgage, 
property  acquired  by  the  mortgagor  subsequent  to  its  execution  may 
become  subject  to  the  mortgage  but  property  standing  in  the  name  of 
some  person  other  than  the  mortgagor  cannot  become  subject  to  the 
lien  of  the  mortgage  unless  the  mortgagor  has  a  legal  or  equitable 
interest  therein.     The  Farm  Investment  Co.  et  al.  v.   TJxe  Alta  Land 

and  Water  Co.  et  al.  408. 

Same — Corporations — Ditch  Companies. — Where  a  ditch  company 
mortgaged  its  entire  line  of  ditch,  with  all  laterals  and  reservoirs,  then 
in  existence  or  thereafter  to  be  constructed,  its  pump,  boiler,  pipes  and 
all  appliances  and  fixtures  used  in  the  operation  of  the  ditch  together 
with  all  rights,  privileges,  franchises  and  water  rights  of  the  mortgagor, 
and  after  constructing  several  miles  of  ditch  and  using  all  the  money 
borrowed  from  the  mortgagee  in  the  construction  thereof  the  pumping 
plant  proved  to  be  inadequate  to  supply  the  ditch  with  water  and  the 
work  was  abandoned,  and  the  principal  officers  of  the  mortgagor  com- 
pany organized  another  company  and  with  their  own  money,  and  with- 
out using  any  of  the  mortgagor's  money  for  the  purpose,  constructed 
another  ditch  at  great  cost  to  conduct  water  to  the  mortgagor's  ditch 
and  through  it  to  water  the  lands  intended  to  be  watered  by  mortgagor's 
ditch,  and  with  the  intention  of  deeding  the  last  ditch  to  the  mortgagor 
when  completed,  the  mortgagor  company  had  neither  a  legal  nor  equit- 
able interest  in  the  ditch  constrm  ted  by  the  new  company  and  the 
mortgage  lien  did  not  extend  to  such  ditch,  and  the  fact  that  the  officers 
of  the  mortgagor  company  were  also  officers  of  the  new  company  did 
not  estop  the  new  company  from  acquiring  a  separate  and  distinct  ap- 
propriation of  water  from  that  of  the  mortgagor  company.    lb. 

Failure  to  Pay  Taxes — FoRECLosxntE — Option  of  Mortgages. — 
Where  a  mortgage  provided  that  if  default  be  made  in  the  payment 
of  taxes  the  note  should  at  the  option  of  the  mortgagee  become  due 
and  the  mortgage  be  foreclosed,  also  that  if  the  mortgagor  failed  to 
pay  taxes  when  due  the  mortgagee  might  pay  them  and  the  amount  thus 
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paid  become  an  additional  indebtedness  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  the  mortgagee  by  paying  the 
taxes  did  not  waive  his  right  to  declare  the  note  due  on  account  of 
the  mortgagor's  default  in  the  payment  of  taxes  and  to  foreclose  the 
mortgage,  but  the  meaning  of  the  mortgage  is  that  in  the  event  the 
mortgagor  neglected  to  pay  the  taxes  the  mortgagee  could  declare  the 
note  due  and  at  once  proceed  to  foreclose  and  in  addition  to  this  right 
if  he  chose  he  might  pay  the  taxes  and  include  the  amount  in  the  action 
to  foreclose.    Rasmussen  et  al.  v.  Levin  448. 

Same — ^Acceptance  of  Interest — Waiver — Pleading. — In  an  action 
by  a  mortgagee  to  foreclose  on  the  ground  of  default  in  the  payment 
of  taxes  by  the  mortgagor,  where  it  was  claimed  by  the  mortgagor 
that  the  mortgagee  had  waived  his  right  to  declare  the  note  due  and 
to  foreclose  by  accepting  interest  on  the  note  after  the  default  in  pay- 
ment of  taxes  and  with  knowledge  of  such  default,  the  mortgagor  is 
not  in  position  to  take  advantage  of  the  waiver  claimed  unless  the  fact 
that  the  interest  was  accepted  by  the  mortgagee  with  knowledge  of 
the  default  in  the  payment  of  taxes,  either  appears  upon  the  face  of  the 
-complaint  or  is  specially  pleaded  as  a  defense.    lb. 

Condition  in  Mortgage  as  to  Maturity  of  Note — Foreclosure. — A 
condition  in  a  mortgage  giving  to  the  mortgagee  an  option  to  declare 
the  note  due  upon  a  default  in  the  payment  of  taxes  by  the  mortgagor 
can  be  taken  advantage  of  to  declare  the  note  due,  only  for  the  pur- 
pose of  foreclosing  the  mortgage,    lb. 

Same. — Where  a  note  was  secured  by  two  mortgages  and  a  quit- 
t:laim  deed,  each  conveying  separate  parcels  of  land  and  the  mortgages 
contained  conditions  giving  the  mortgagee  an  option  to  declare  the 
note  due  upon  default  of  payment  of  taxes  by  the  mortgagor  and 
authorizing  a  foreclosure  therefor,  such  condition  in  the  mortgages  did 
not  authorize  the  foreclosure  of  the  quit-claim  deed  for  the  default  in 
the  payment  of  taxes.    lb. 

Same. — Where  a  note  was  secured  by  two  mortgages  and  a  quit- 
claim deed  each  conveying  separate  parcels  of  land  and  the  mortgages 
contained  conditions  authorizing  foreclosure  for  default  in  the  payment 
of  taxes,  and  making  taxes  paid  by  the  mortgagee  an  additional  in- 
debtedness secured  by  the  mortgages,  in  an  action  to  foreclose  for  de- 
fault in  payment  of  taxes  it  was  error  to  decree  taxes,  paid  on  the  land 
conveyed  by  the  quit-claim  deed  a  lien  on  the  lands,  and  where  it  does 
not  appear  what  part  of  the  taxes  so  decreed  to  be  a  lien  was  paid 
upon  the  land  conveyed  by  the  quit-claim  deed  the  decree  must  be  re- 
versed,   lb. 
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Cities  and  Towns — Dei-eciive  Sidewalks — Notice — Pleading. — 
In  an  action  against  a  city  for  damages  for  personal  injuries  caused 
by  a  defective  sidewalk  a  complaint  which  alleges  that  the  defect  was 
plainly  visible  and  exsited  for  more  than  two  months  prior  to  the  acci- 
dent is  sufficient  to  charge  defendant  with  constructive  notice  of  the 
defect  and  a  demurrer  on  that  ground  should  be  overruled.  The  City 
of  Denver  v  Hyatt,    129. 

Cities  and  Towns — Defective  Sidewalks — Evidence — Street 
Lights. — In  an  action  against  a  city  for  damages  for  personal  injuries 
caused  by  a  defective  sidewalk  where  the  accident  occurred  at  night, 
evidence  that  there  was  no  light  at  the  intersection  of  the  street 
adjacent  to  the  defective  sidewalk  was  competent  and  admissible  to 
show  that  at  the  time  of  the  accident  the  defect  was  not  visible,  as 
tending  to  prove  that  plaintiff  was  in  the  exercise  of  due  care.    lb. 

Cities  and  Towns — Defective  Sidewalks — Notice — Instructions. 
— In  an  action  against  a  city  for  damages  for  injuries  caused  by  a  de- 
fective sidewalk,  mere  notice,  on  the  part  of  the  defendant,  of  the  ex- 
istence of  the  defect  would  not  be  sufficient  to  render  it  liable,  but  its 
negligence  would  depend  on  its  failure  to  exercise  reasonable  diligence 
in  repairing  such  defect  after  knowledge  of  its  existence.  An  instruc- 
tion which  in  substance  stated  that  notice  of  the  defect  would  be  suf- 
ficient to  establish  defendant's  negligence  is  erroneous,  but  where  the 
uncontradicted  evidence  shows  that  the  defect  was  plainly  visible  and 
had  existed  for  so  long  a  time  as  to  clearly  establish  negligence  in 
failing  to  repair  it,  the  error  was  without  prejudice.     lb. 

Instructions — Measure  of  Damages. — Where  in  an  action  for  dam- 
ages for  personal  injuries  occasioned  by  defendant's  negligence,  the 
evidence  was  undisputed  that  plaintiff  from  the  time  of  the  injury  dow» 
to  the  trial  of  the  cause  was  wholly  incapacitated  from  performing  any 
labor  whatever  and  that  she  would  probably  be  prevented  from  per- 
forming her  duties  as  nurse  for  some  time  to  come,  and  that  her  abili- 
ties in  this  respect  might  be  more  or  less  impaired  in  the  future,  an 
instruction  that,  in  estimating  plaintiff's  damage,  the  jury  should  take 
into  consideration  L^r  loss  of  time  resulting  from  the  injuries  and  also 
the  loss  of  time,  if  any,  she  would  be  compelled  to  sustain  in  the  future, 
as  well  as  her  impaired  ability  to  earn  money  in  consequence  of  the 
injury  both  past  and  present,  and  that  the  amount  of  earnings  lost  in 
consequence  of  the  injuries  were  proper  elements  to  consider  in  esti- 
mating the  amount  of  damages,  was  not  objectionable  as  authorizing 
the  jury  to  assess  double  damages  by  directing  them  to  award  damages 
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ior  both  loss  of  tiaie  and  impaired  ability  to  earn  money,  covering  the- 
saaae  period.    lb. 

m 

Damage — iNsnvcnoiffi — Aggravation  op  Pie-£1xisting  Disease. — 
In  an  action  for  damages  for  personal  injuries  occasioned  by  defend- 
ant's negligence,  where  it  appeared  that  since  the  accident  plaintiff  had 
suffered  from  latent  disease  of  internal  organs  and  it  did  not  clearly 
appear  whether  or  not  the  disease  was  caused  by  the  accident,  an  in- 
struction that  states,  in  effect,  that  if  plaintiff  was  pre-disposed  to  a 
disease  which  was  aggravated  or  accelerated  by  reason  of  the  accident, 
she  was  entitled  to  recover  the  damages  necessarily  resulting  from  suchi 
aggravation  or  acceleration,  was  proper.  And  a  statement  in  such  in- 
struction that  the  jury  should  take  into  consideration  any  pre-disposi- 
tion  to  disease  aggravated  by  the  injury  "both  in  the  determination  of 
your  verdict  and  in  estimating  the  amount  of  the  plaintiff's  damages"' 
is  not  erroneous  as  informing  the  jury  that  the  determination  of  their 
verdict  depended  upon  this  fact  instead  of  the  negligence  of  defendant, 
although  it  would  have  been  better  to  have  limited  it  to  the  question 
of  estimating  the  amount  to  be  awarded.    lb. 

Evidence — Internal  Injuries. — In  an  action  for  damages  for  per- 
sonal injuries  caused  by  defendant's  negligence  where  it  appeared  from 
the  evidence  that  prior  to  the  accident  plaintiff  was  a  healthy  and  vigor- 
ous woman  and  had  never  suffered  from  a  deranged  condition  of  any 
internal  organs  and  that  shortly  after  the  accident  she  was  affected 
internally,  and  at  the  time  of  the  trial  was  suffering  severely  from  some 
internal  difficulties  which  were  of  such  a  serious  nature  as  to  render 
her  practically  helpless,  but  it  was  not  clear  what  internal  organs  were 
affected,  and  the  physicians  called  did  not  agree  as  to  what  the  trouble 
was  nor  as  to  its  proximate  cause,  one  physician  giving  as  his  opinion 
that  the  condition  was  caused  by  the  accident,  and  none  of  them  stated 
that  it  was  not,  but  that  they  had  never  known  such  condition  due  to- 
an  accident  and  that  the  condition  was  not  necessarily  attributable  to- 
the  accident,  the  evidence  was  amply  sufficient  to  warrant  the  jury  in 
the  conclusion  that  the  deranged  internal  condition  was  caused  by  the 
accident.      lb. 

Cities  and  Towns — Defective  Sidewalks — Question  for  Jury. — 
In  an  action  against  a  city  for  damages  for  injuries  caused  by  a  de- 
fective sidewalk  where  the  defect  was  a  break  q^  a  hole  about  20  inches 
long  and  of  an  irregular  width  averaging  about  three  inches,  the  ques- 
tton  as  to  whether  or  not  it  was  such  a  defect  that  a  failure  to  repair 
wonld  cODStknte  negligence  was  a  question  for  the  jury  and  a  non-suit 
cm  that  grotind  was  properly  denied.    lb. 

CruES  AND  Towns — Street  Commissioner — ^Liability  of  Town. — 
Where  a  street  commissioner  had  control  and  direction  of  the  improve- 
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ments  and  repairs  to  be  made  on  the  streets  of  the  town  and  had  charge 
of  the  town  teams  and  was  engaged  in  hauling  gravel  from  a  pit  for 
the  purpose  of  improving  and  repairing  the  streets  the  town  was  liable 
for  damages  caused  by  the  negligence  of  the  commissioner  which  re- 
sulted in  injury  to  a  person  employed  by  the  commissioner  while 
working  in  the  gravel  pit,  whether  or  not  the  commissioner  had  express 
direction  from  the  board  of  trustees  to  excavate  in  that  particular  pit. 
The  Town  of  Colorado  City  v.  Liafe,    468 

Cities  and  Towns — Pleading — ^Waiver. — In  an  action  against  a 
town  for  damages  for  personal  injuries,  a  complaint  which  alleged  that 
plaintiff  was  employed  by  the  proper  officers  of  the  town,  and  that 
through  the  negligence  of  the  officers  of  the  town  he  was  injured, 
should  have  been  more  specific  and  should  have  alleged  by  what  par- 
ticular officer  he  was  employed  and  that  he  was  employed  to  work  for 
the  town,  and  should  have  alleged  what  particular  officer's  negligence 
caused  the  injury,  but  by  answering,  the  defendant  waived  its  right  to 
question  the  sufficiency  of  the  complaint  on  that  ground.    lb. 

Notice  of  Dangerous  Condition — Evidence. — In  an  action  against  a 
town  for  damages  caused  to  plaintiff  by  the  caving  in  of  a  gravel  pit 
while  plaintiff  was  working  therein  under  the  employment  and  direc- 
tion of  the  street  commissioner  a  conversation  had  by  a  witness  with 
the  street  commissioner  a  few  minutes  before  the  injury  in  which  wit- 
ness informed  the  commissioner  of  the  dangerous  condition  of  the  pit 
was  admissible  in  evidence  to  show  notice  to  the  commissioner  of  such 
dangerous  condition.    lb. 

Same. — Where  a  street  commissioner  in  charge  of  the  work  of  ex- 
cavating gravel  from  a  pit  was  informed  by  an  employee  of  the  danger- 
ous condition  of  the  pit,  it  was  his  duty  to  inform  other  employees  of 
what  he  had  heard  of  the  condition  of  the  pit  and  to  make  an  inspec- 
tion and  if  the  pit  was  found  dangerous  to  protect  the  workmen  therein, 
and  his  failure  to  make  such  inspection  and  to  give  employees  in  the 
pit  the  information  he  had  received  of  its  condition  was  negligence 
which  would  render  the  town  liable  for  injuries  to  an  employee,  who 
had  no  notice  of  the  danger  caused  by  the  caving  in  of  the  pit,  whether 
the  commissioner  directed  the  employee  what  particular  place  in  the  pit 
to  work  or  whether  the  employee  selected  the  place  for  himself,     lb. 

Appellate  Practice — Verdict — Conflicting  Evidence. — In  «nii  ac- 
tion for  damages  for  personal  injury  where  the  jury  under  proper  in- 
structions and  upon  conflicting  evidence  determines  the  material  facts 
in  plaintiff's  favor  the  verdict  will  not  be  disturbed  on  appeal.    lb. 

Same — Release. — In  an  action  for  damages  for  personal  injuries 
where  the  court  properly  instructed  the  jury  in  reference  to  a  release 
claimed  to  have  been  executed  by  plaintiff,  and  the  jury  found  that  at 
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the  time  of  signing  the  release,  because  of  the  effect  of  his  injuries  and 
of  drugs  administered  to  him  the  plaintiff's  mind  was  not  in  such  con- 
dition as  to  properly  understand  that  he  was  making  a  settlement  of 
the  damage  for  his  injuries  and  that  he  did  not  comprehend  what  he 
was  doing,  a  judgment  in  favor  of  plaintiff  will  not  be  reversed  because 
of  such  release.    lb. 

Masto  and  Servant — Release — Repayment. — Where  an  employee 
was  injured  through  the  negfigence  of  his  employer  and  a  release  was 
obtained  in  consideration  of  the  payment  by  the  employer  of  a  physician 
and  the  expense  of  treatment  at  a  hospital  under  such  circumstances 
that  the  employee  was  not  bound  by  the  release,  he  was  not  required  to 
refund  the  amount  so  paid  to  third  persons  in  his  behalf  before  bring- 
ing an  action  for  damages  for  the  injury.    lb. 

Same — Instructions — Money  Paid  for  Plaintiff's  Benefit. — In  an 
action  against  a  town  by  an  employee  for  damages  for  injuries  caused 
by  negligence  of  defendant  where  defandant  had  paid  the  expense  of  a 
physician  and  hospital  treatment  and  procured  a  release  under  such  cir- 
cumstances that  plaintiff  was  not  bound  thereby  an  instruction  that 
directed  the  jury,  in  rendering  their  verdict,  to  give  defendant  credit 
for  any  sum  shown  to  have  been  paid  by  defendant  for  plaintiff's  benefit 
under  the  terms  of  the  release  was  proper.    Jb. 

NEW  TRIALS: 

Ejectment — New  Trials  as  of  Right — Repeal  of  Law — Prohibi- 
tion.— The  act  (session  laws  1899,  page  161),  amending  code  section 
272  and  repealing  that  part  of  the  section  which  gave  to  the  defeated 
party  in  an  action  for  possession  of  real  property  a  new  trial  as  matter 
of  right  upon  application  and  payment  of  costs  before  the  first  day  of 
the  next  term,  is  constitutional  and  applicable  to  causes  pending  but  in 
which  there  had  been  no  trial  at  the  time  the  repealing  act  took  effect, 
and  the  supreme  court  will  issue  a  writ  of  prohibition  to  prevent  a 
district  court  from  granting  a  new  trial  as  matter  of  right  in  such  case. 
The  People  v.  The  District  Court  of  Boulder  County,    i6i. 

Same.— The  writ  of  prohibition  is  usually  issued  only  to  prohibit  a 
future  act,  but  where  a  district  court  has  already  entered  an  order  set- 
ting aside  a  judgment  and  granting  a  new  trial  as  matter  of  right  in 
an  action  for  possession  of  real  estate  wherein  the  trial  was  had  after 
the  law  granting  such  right  was  repealed,  the  writ  will  issue  to  prevent 
further  action  and  also  to  undo  what  has  already  been  done,  by  direct- 
ing the  court  to  set  aside  its  order  vacating  the  judgment  and  granting 
a  new  trial,  and  to  enter  a  new  order  reinstating  the  judgment.    lb. 

Water  Rights — Reversal  of  Decree— Res    Judicata. — Where    on 
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appeal  from  a  judgnent  decreeing  to  junior  appropriators  a  prior  right 
to  the  waters  of  a  tributary  stream  on  the  ground  that  they  had  largely 
increased  the  flow  of  such  stream  by  the  drainage  of  adjacent  lands,  the 
appellate  court  sustained  the  lower  court  to  the  extent  that  such  junior 
appropriators  were  entitled  to  the  increase  of  water  they  had  caused 
to  flow  in  the  stream,  but  reversed  the  judgment  because  it  decreed 
them  all  the  water  in  the  stream  instead  of  only  the  increase  and  the 
cause  was  remanded  for  a  new  trial,  on  a  second  trial,  no  finding  of 
fact  made  by  the  lower  court  on  the  former  trial,  or  which  the  appellate 
court  said  was  supported  by  the  evidence,  was  res  judicata  of  any  fact 
upon  which  the  rights  of  the  parties  to  the  waters  of  such  stream  de- 
pended. The  Buckers  Irrigation,  Milling  and  Improvement  Co.  ei  oL 
V,  The  Platte  Valley  Irrigation  Co,    187. 

Practice — Ejectment — Waiver. — ^Under  our  former  statute  grant- 
ing a  new  trial  as  matter  of  right  to  the  losing  party  in  an  ejectment 
suit  the  party  did  not  waive  his  right  to  such  new  trial  as  matter  of 
right  by  first  moving  for  a  new  trial  for  cause,  which  was  denied,  and 
giving  notice  of  appeal  which  was  not  perfected,  where  his  application 
for  new  trial  as  of  right  was  made  within  the  time  and  under  the  con- 
ditions prescribed  by  statute.    Cheney  v,  Crandell,  383. 

Practice — Remission  of  Part  of  Verdict  to  Prevent  New  Trial. — 
Where  the  trial  court  informed  plaintiff  that  unless  he  remitted  a  cer- 
tain part  of  a  verdict  returned  in  his  favor  a  new  trial  would  be  granted 
and  the  plaintiff  to  avoid  a  new' trial  made  the  remission,  the  remission 
was  voluntary  and  the  plaintiff  cannot  afterwards  complain  that  the 
court  refused  to  enter  judgment  on  the  verdict  as  returned.  The  Town 
of  Colorado  City  v.  Liafe,  468. 

NOMINATIONS :  See  ELECTIONS : 

NON-SUIT: 

Appellate  Practice — Jurisdiction  of  Supreme  Court. — ^The 
supreme  court  has  no  appellate  jurisdiction  to  review  a  judgment  of 
non-suit  where  there  is  no  money  judgment,  and  where  the  action  does 
not  relate  to  or  involve  a  freehold  or  franchise,  nor  involve  a  constitu- 
tional question.    Jossey  v.  The  A,  T.  &  S.  F.  Ry.  Co,  248. 

Practice — Adverse  Suits. — The  provision  of  section  2326  U.  S.  Rev. 
Stats,  to  the  effect  that  in  adverse  proceedings  if  title  to  the  ground 
in  controversy  is  not  established  in  either  party,  the  jury  shall  so  find, 
and  judgment  shall  be  entered  accordingly,  does  not  preclude  the  court 
from  entering  a  judgment  of  non-suit  upon  defendant's  motion  where 
plaintiff  fails  to  prove  facts  necessary  to  make  a  prima  facie  case.    The 
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plaintiff  having  failed  to  prove  a  cause  of  action  cannot  complain  that 
the  cause  was  dismissed.  And  the  defendant  may  determine  for  him- 
self whether  or  not  he  desires  a  verdict  upon  which  a  judgment  can  be 
based  affirmatively  establishing  his  ownership  and  right  of  possession, 
and  whetlier  he  will  introduce  evidence  to  secure  such  verdict.  Kirk 
et  al.  V.  Meldrum  et  aL  453.. 

NOTICE: 

Negligence — ^Defective  Sidewalks — Pleading. — In  an  action  against 
a  city  for  damages  for  personal  injuries  caused  by  a  defective  sidewalk 
a  complaint  which  alleges  that  the  defect  was  plainly  visible  and  existed 
for  more  then  two  months  prior  to  the  accident  is  sufficient  to  charge 
defendant  with  constructive  notice  of  the  defect,  and  a  demurrer  on 
that  ground  should  be  overruled.      The  City  of  Denver  v.  Hyatt  129. 

Cities  and  Towns — Negligence — Defective  Sidewalks — Instruc- 
tions.— ^In  an  action  against  a  city  for  damages  for  injuries  caused  by 
a  defective  sidewalk,  mere  notice,  on  the  part  of  the  defendant,  of  the 
existence  of  the  defect  would  not  be  sufficient  to  render  it  liable,  but 
its  negligence  would  depend  on  its  failure  to  exercise  reasonable  dili- 
gence in  repairing  such  defect  after  knowledge  of  its  existence.  An 
instruction  which  in  substance  stated  that  notice  of  the  defect  would 
be  sufficient  to  etablish  defendant's  negligence  is  erroneous,  but  where 
the  uncontradicted  evidence  shows  that  the  defect  was  plainly  visible 
and  had  exsited  for  so  long  a  time  as  to  clearly  establish  negligence  in 
failing  to  repair  it,  the  error  was  without  prejudice.    lb. 

Water  Rights — Easements. — ^Where  an  irrigation  company  pur- 
chased the  ditch  and  rights  of  another  company  through  the  foreclosure 
of  a  deed  of  trust  that  expressly  reserved  certain  perpetual  and  non- 
assessable water  rights,  and  the  cotmty  records  disclosed  that  the 
articles  of  incorporation  of  the  grantor  company  provided  for  such 
water  rights,  and  that  certificates  had  been  issued  therefor,  and  along 
the  line  of  the  ditch  were  the  headgates,  lateral  ditches  and  cultivated 
lands  of  the  owners  of  such  water  rights,  the  purchaser  was  charged 
with  notice  and  took  the  ditch  burdened  with  the  easement  of  such  per- 
petual water  rights.     The  Grand  Valley  Irrigation  Co.  v.  Lesher  et  aL 

Mortgages — Foreclosure — Receivers. — Before  an  order  of  court  ap- 
pointing a  receiver  can  legally  be  made,  notice  must  be  given  to  those 
entitled  to  be  heard.  In  an  action  to  foreclose  a  mortgage  and  praying 
for  the  appointment  of  a  receiver  by  a  minority  holder  of  the  bonds  se- 
cured by  the  mortgage  where  the  plaintiff  alleges  as  a  basis  of  its  right 
to  ask  a  foreclosure  that  the  trustee  had  abandoned  its  trust  and 
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that  its  interests  was  antagonistic  to  the  mortgage  creditors,  notice  to 
the  trustee  of  the  application  £or  a  receiver  was  not  notice  to  or  bind- 
ing upon  other  bondholders  not  parties  to  the  suit.  The  Belknap  Sav- 
ings Bank  V,  The  Lamar  Land  and  Canal  Co.  et  at,  J26. 

Water  Rights — Contracts — Innocent  Purchaser. — Secret  trusts 
or  equities  in  land  antagonistic  to  the  title  as  disclosed  by  the  record, 
do  not  bind  a  botta  fide  purchaser  witiiout  notice.  And  where  a  party 
by  a  quit-claim  deed  conveyed  all  his  rights  to  the  prior  use  of  certain 
water  for  irrigation  and  at  the  same  time  by  a  separate  contract  the 
use  of  the  water  was  limited  to  a  certain  tract  of  land  and  when  not 
so  used  was  to  revert  to  the  grantor,  a  purchaser  from  the  grantee 
without  notice  of  the  separate  contract  was  not  bound  by  the  limitation 
and  the  grantor  being  a  junior  appropriator  of  the  water  the  fact  that 
he  constructed  ditches  and  made  preparation  for  the  use  of  the  water 
was  no  notice  to  the  purchaser  of  the  limitation.    King  v.  Ackroyd  488. 

OFFICES  AND  OFFICERS : 

Official  Bonds — Statutory  Requirements. — ^Where  the  statute 
does  not  prescribe  a  form  for  an  official  bond,  a  bond  that  substantially 
conforms  to  the  statute  is  all  that  is  required..  Cooper  et  al.  v.  The 
People  87. 

Same — Obligee. — Where  the  statute  provides  that  an  official  bond 
shall  run  to  the  "people  of  the  state  of  Colorado"  a  bond  in  which  the 
obligee  is  the  "state  of  Colorado"  is  a  substantial  compliance.    lb. 

Official  Bonds — Clerk  of  the  District  Court — ^Judicial  District 
— Counties — Judicial  Notice. — ^The  court  will  take  judicial  notice  that 
the  second  judicial  district  of  Colorado  is  composed  of  Arapahoe  county 
alone,  and  a  clerk's  bond  that  describes  him  as  "clerk  of  the  district 
court  of  the  second  judicial  district"  is  equivalent  to  a  description  as 
"clerk  of  the  district  court  of  Arapahoe  county."    lb. 

Official  Bonds — Statutory  Requirements — Conditions  Less 
Onerous. — The  fact  that  an  official  bond  as  executed  has  conditions 
less  onerous  than  the  statute  prescribes  would  not  deprive  the  bond  of 
its  force  as  a  statutory  bond  nor  exempt  the  sureties  from  liability  for 
a  breach  of  the  conditions  named  in  the  bond.    lb. 

Official  Bonds — Clerk  of  District  Court — Condition  to  Pay  Over 
Money. — A  condition  in  the  official  bond  of  a  clerk  of  the  district  court 
that  he  "shall  pay  over  all  moneys  that  may  come  into  his  hands  as  said 
clerk  and  shall  deliver  to  his  successor  all  books,  moneys  and  papers 
and  other  things  pertaining  to  his  office,  which  may  be  required  by 
law,"  substantially  conforms  to  the  statute  and  does  not  require  the 
clerk  to  violate  the  statute  reqtnring  him  to  pay  over  to  the  county 
treasurer  certain  fees.    lb. 
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Sams. — The  fact  that  the  statute  requires  the  clerk  of  the  district 
court  to  "punctually"  pay  over  to  the  person  legally  authorized  to  re- 
ceive the  same  all  moneys  that  may  come  to  his  hand  by  virtue  of  his 
office,  and  that  the  condition  of  a  clerk's  bond  to  pay  over,  omitted  the 
word  "punctually"  does  not  destroy  its  character  as  a  statutory  bond 
nor  relieve  the  sureties  from  liability.    lb. 

Official  Bonds — Action  on — Parties. — ^An  action  on  the  official 
bood  of  a  district  court  clerk  for  moneys  belonging  to  a  county  is 
properly  brought  in  the  name  of  the  people  of  the  state  of  Colorado  for 
the  use  of  the  board  oi  county  comnlissioners  of  the  county.  The  fact 
•tfaat  the  county  treasurer  is  the  person  legally  authorized  to  receive  the 
money  does  not  make  it  necessary  that  he  should  be  named  as  the 
obligee  of  the  bond,  nor  that  a  suit  thereon  should  be  brought  for  his 
use.    lb. 

Evidence — District  Court  Clerks — Register  of  Actions — Fee 
Book. — In  an  action  upon  the  official  bond  of  a  clerk  of  the  district 
court  for  fees  collected  and  not  paid  over,  where  it  appears  that  he 
made  entries  of  fees  collected  by  him  in  his  register  of  actions  such 
register  is  admissible  in  evidence  and  the  entries  therein  are  prima  facie 
evidence  against  the  clerk  also  against  the  sureties  of  his  bond.  lb. 

Appellate  Practice — Jurisdiction  of  Supreme  Court — Public 
Office — Franchise. — A  case  involving  the  question  of  the  right  of 
rival  claimants  to  a  public  office  does  not  relate  to  a  franchise  so  as  to 
confer  jurisdiction  on  the  supreme  court  to  review  the  action  of  an 
inferior  court  thereon.    Campbell  v.  West  et  al.  i6o. 

Salaries  and  Fees — Public  Revenue. — As  to  preference  of  payment 
from  public  revenue  of  the  state  there  is  no  distinction  between  the 
salaries  of  the  officers  of  the  executive,  legislative  and  judicial  depart- 
ments and  the  salaries  of  the  employees  and  other  necessary  incidental 
expenses  of  such  departments,  whether  they  be  provided  for  by  contin- 
umg  appropriations  or  only  by  the  general  appropriation  bill.  Stuart  v. 
Nance  194. 

Practice— Authority  of  County  Judge  to  Act  as  Clerk — Sum- 
mons.— ^A  county  judge  may  elect  to  perform  the  duties  of  clerk  of  his 
court  and  when  he  does  so  elect  is  authorized  to  issue  and  sign  all 
processes  from  his  courtBut  when  a  clerk  has  been  appointed  by  a 
county  judge,  so  long  as  the  appointment  is  not  revoked,  the  clerk  or 
his  deputy  alone  has  power  to  discharge  the  clerical  duties  of  the  office, 
and  a  summons  issued  and  signed  by  the  judge  is  void  noth withstand- 
ing tiie  disqualification  of  the  clerk  to  act  on  account  of  absence  or 
sickncM.    McNevins  v.  McNevins  245. 
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OFFICIAL  BALLOTS:  See  ELECTIONS* 
OFFICIAL  BONDS :  See  BONDS  ^ 

PARTIES : 

Official  Bonds — ^Action  on — Pakties. — ^An  action  on  the  o£BciaI 
bond  of  a  district  court  clerk  for  moneys  belonging  to  a  county  is  prop- 
erly brought  in  tbe  name  of  the  people  of  the  state  of  Colorado  for  the 
use  of  the  board  of  county  commissioners  of  the  county.  The  fact  that 
the  county  treasurer  is  the  person  legally  authorized  to  receive  the 
money  does  not  make  it  necessary  that  he  should  be  named  as  the 
obligee  of  the  bond,  nor  that  a  suit  thereon  should  be  brought  for  his 
use.      Cooper  et  al,  v.  The  People  87. 

Insanity — Appet.t.ate  Practice. — Ordinarily  one  adjudged  non 
compos  mentis  can  only  act  through  a  recognized  representative,  but 
this  is  not  the  case  where  the  object  of  the  action  is  to  determine  the 
legality  of  the  judgment,  adjudging  him  incapable  of  managing  his  own 
affairs.  Where  in  a  proceeding  for  that  purpose  in  the  county  court  a 
party  is  adjudged  inoqmble  of  managing  his  own  affairs  on  account  of 
his  insanity  and  a  conservator  is  appointed  he  may  in  his  own  name 
prosecute  error  to  such  judgment  in  the  supreme  court  So  long  as  the 
action  for  that  purpose  is  undisposed  of,  the  judgment  of  the  trial  court 
regarding  his  mental  capacity  is  not  conclusive.    Shapter  v.  Pillar  2og. 

Mortgages — Foreclosure — ^Receivers — Notice. — Before  an  order  of 
court  appointing  a  receiver  can  legally  be  made,  notice  must  be  given 
to  those  entitled  to  be  heard.  In  an  action  to  foreclose  a  mortgage  and 
praying  for  the  appointment  of  a  receiver  by  a  minority  holder  of  the 
bonds  secured  by  the  mortgage  where  the  plaintiff  alleges  as  a  basis  of 
its  right  to  ask  a  foreclosure  that  the  trustee  had  abandoned  its  trust, 
and  that  its  interests  was  antagonistic  to  tiie  mortgage  crediors,  notice 
to  the  trustee  of  the  application  for  a  receiver  was  not  notice  to  or 
binding  upon  other  bondholders  not  parties  to  the  suit  The  Belknap 
Savings  Bank  v.  The  Lamar  Land  and  Canal  Co.  et  al  326. 

Same — Intervention — Estoppel. — In  an  action  by  a  holder  of  a  mi- 
nority of  the  bonds  secured  by  a  deed  of  trust,  to  foreclose  and  asking 
for  a  receiver,  where  another  bondholder  presented  a  petition  of  inter- 
vention asking  to  be  made  a  party  plaintiff  and  to  adopt  the  allegations 
of  plaintiff's  complaint  which  petition  was  not  granted  and  petitioner 
withdrew  its  petition  to  intervene  as  plaintiff  and  with  others  was  per- 
mitted to  appear  as  defendant,  petitioner  was  not  estopped  by  his  inter- 
vention petition  to  object  to  orders  previously  issued  appointing  a  re- 
ceiver and  authorizing  the  issuance  of  receiver's  certificate.    lb. 

Saicz. — ^In  an  action  by  a  holder  of  a  minority  of  tbe  bonds  secured  by 
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a  deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  other  bondhold- 
ers by  voluntarily  appearing  as  defendants  after  the  appointment  of  a 
receiver  and  the  issuance  of  receiver's  certificates,  are  not  estopped 
thereby  to  object  to  the  validity  of  the  certificates  on  the  ground  that 
the  parties  affected  by  them  had  no  notice  of  the  application  upon 
which  they  were  based.    lb. 

Same — Estoppel. — In  an  action  by  a  minority  mortgage  bondholder 
to  foreclose  and  asking  for  a  receiver,  the  fact  that  certain  receiver's 
•certificates  were  issued  after  the  other  bondholders  were  made  defend- 
ants in  tlie  action  without  objection  on  their  part  does  not  estop  them 
to  object  to  a  former  series  of  certificates  issued  before  they  were  made 
parties  to  the  action.    lb, 

Receivfr's  Certificates — Prior  Liens. — ^A  purchaser  of  receiver's 
certificates  takes  them  subject  to  the  rights  of  parties  who  have  prior 
liens  upon  the  property  and  who  have  not,  but  should  have,  been 
brought  before  the  court.  If  receiver's  certificates  are  issued  without 
prior  lien  holders  having  been  brought  before  the  court,  when  they  do 
appear  or  are  brought  before  the  court  they  are  entitled  to  contest  the 
necessity,  validity  and  amount  of  such  certificates  as  fully  as  if  such 
•questions  were  then  for  the  first  time  presented  for  determination.    lb. 

Cities  and  Towns — Board  of  Public  Works. — In  an  action  of  man- 
•damns  ai^ainst  the  board  of  public  works  of  the  city  of  Denver  to  com- 
pel said  board  to  grant  permission  to  a  telephone  company  to  excavate 
a  trench  in  one  of  the  public  alleys  of  the  city  in  which  to  place  con- 
duits for  its  wires,  the  fact  that  the  city  attorney  appears  for  the  respond- 
ent does  not  make  the  city  in  its  municipal  capacity'  a  party  so  as  to 
authorize  the  determination  of  the  validity  of  petitioner's  privilege  or 
franchise.  The  Board  of  Public  Works  v.  The  Denevar  Telephone 
-Co.  401. 

Appellate  Practice— Errors  Without  Injury. — In  a  mandamus 
proceeding  against  several  parties  where  the  cause  is  brought  to  the 
supreme  court  for  review  by  only  one  of  the  respondents,  that  one 
cannot  take  advantage  of  an  error  which  does  him  no  injury,  however 
erroneous  the  proceedings  may  have  been  with  respect  to  his  co- 
respondents.   School  District  v.  Flanigan  431. 

Mandamus — Pleading — School  Districts — Right  to  Office  op 
School  Director. — In  an  action  of  mandamus  against  a  school  district 
and  certain  individuals  alleged  to  constitute  the  board  of  directors  for 
the  district  an  alternative  writ  which  alleged  petitioner's  election  as  a 
school  director  and  the  refusal  of  the  board  to  issue  him  a  certificate 
of  election  or  to  recognize  him  as  a  member  of  the  board  or  admit  him 
to  the  enjoyment  of  the  office  and  prayed  that  respondents  be  compelled 
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to  issue  petitioner  a  certificate  of  election  and  admit  him  to  the  rights 
and  privfleges  of  the  ofiice  and  that  they  be  restrained  from  holding  ac 
election  for  the  purpose  of  electing  a  director  to  fill  the  office  to  which 
petitioner  had  been  elected,  stated  no  cause  of  action  against  the  school 
district  smce  the  district  was  not  responsible  for  the  action  of  its  board 
of  directors,  and  the  school  district  could  not  properly  be  made  a  party 
to  such  controversy.    lb. 

Same. — In  an  action  of  mandamus  against  a  school  district  and  the 
individual  members  of  the  board  of  directors  to  compel  respondents 
to  admit  petitioner  to  the  office  of  director  to  which  he  claimed  to  have 
been  elected  the  school  district  had  no  interest  in  the  contest  and  was 
not  injured  by  the  judgment  in  petitioner's  favor,  and  where  the  school 
district  slone  brought  the  case  to  the  supreme  court  for  review  it  can- 
not take  advantage  of  any  errors  which  the  trial  court  may  have  com- 
mitted in  rendering  judgment  against  its  co-respondents.    lb, 

PARTITION : 

Practice — Insufficiency  of  Petition — ^Dismissal — ^DsMUitfiER. — hk 
an  action  for  partition,  where  the  petition  failed  to  state  a  cause  of  ac- 
tion and  a  demurrer  was  interposed  and  sustained  to  the  petition  and 
the  action  was  dismissed,  it  is  immaterial  whether  or  not  a  demurrer 
was  a  proper  pleading  in  such  an  action  or  whether  it  be  treated  as  an 
answer  admitting  the  averments  of  the  petition,  if  the  petition  failed 
to  state  a  cause  of  action  it  could  not  be  maintained  and  was  properly 
dismissed.     Crippen  v.  White  et  al.  298. 

Water  Rights. — Owners  of  priority  of  rights  to  divert  water  from  a 
stream  arc  not  owners  of  the  water  in  the  stream  so  as  to  —  :"«niq  an 
action  for  partition  of  the  water  of  the  stream.    lb. 

PARTNERSHIP : 

Contracts — Presumptions. — ^Where  a  partnership  agreement  is  in 
writing  it  is  presumed  that  all  previous  negotiations  concerning  the 
same  were  merged  in  the  writing.    Mackey  v.  Magnon  100. 

Practice — ^Judgments — ^Joint  and  Several. — Where  in  an  action 
upon  a  partnership  debt  only  one  of  the  two  partners  was  served  with 
summons  and  a  judgment  was  entered  against  the  individual  partner 
served  but  no  judgment  was  entered  against  the  partnership  and  th» 
other  partner  was  afterwards  brought  in  by  scire  facias  under  the  pro- 
visions of  sections  235-240  of  the  code  and  a  judgment  was  entered 
against  caid  partner  as  for  an  individual  debt,  in  the  absence  of  a 
judgment  against  the  firm  it  was  error  to  render  judgment  against  the 
defendants  as  for  an  individual  debt    Ellsberry  v.  Block  et  al.  477 
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PLEADING : 

Practice — Denial  of  Permission  to  Answer. — ^Whcre  a  plea  in  bar 
to  an  alternative  writ  of  mandamus  was  overruled,  ordinarily  respond- 
ent should  have  been  given  permission  to  answer,  but  the  appellate 
court  will  not  hold  a  denial  of  such  permission  as  an  abuse  of  discretion 
by  the  trial  court  where  it  does  not  appear  what  the  nature  of  the 
answer  was,  nor  that  any  showing  was  made  by  respondent  that  prop- 
erly invoked  such  discretion.  Kephart,  State  Treasurer,  v.  The  People 
ex  rel.  The  American  Savings  Bank  73. 

Mandamus — ^Information  and  Belief. — Statements  and  denials  in 
a  mandamus  proceeding  must  be  specific  and  definite  and  not  upon  in- 
formation and  belief,  or  if  upon  information  and  belief  there  must  be 
a  showing  why  they  are  not  positively  stated.  A  petition  and  alterna- 
tive writ  of  mandamus  to  compel  the  state  treasurer  to  pay  certain  state 
warrants  in  which  the  facts  are  alleged  upon  the  information  and  belief 
of  relator  are  sufficient  to  warrant  the  mandamus,  since  the  treasurer's 
office  is  a  public  one  and  his  books  and  accounts  relating  to  warrants 
are  open  to  inspection.    lb. 

Mandamus — State  Warrants. — ^To  justify  a  mandamus  against  the 
state  treasurer  to  pay  a  state  warrant,  it  must  affirmatively  appear  in 
the  alternative  writ  that  there  is  money  in  the  hands  of  the  treasurer 
belongin<;  to  the  specific  fund  against  which  the  warrant  is  drawn  and 
which  came  from  the  revenues  of  that  particular  year  and  that  there 
are  not  other  warrants  entitled  to  prior  payment  sufficient  to  exhaust 
such  fund.    lb. 

Same — Burden  op  Proof. — An  alternative  writ  of  mandamus  against 
a  state  treasurer  to  compel  the  payment  of  a  warrant  must  clearly  allege 
all  the  facts  which  make  it  the  duty  of  the  treasurer  to  pay  the  war- 
rant, and  when  put  in  issue  by  the  answer  the  burden  of  proof  is  on 
the  relator  to  affirmatively  establish  these  facts,  and  not  on  the  treas- 
urer to  negative  their  existence.    lb. 

Mandamus — Legal  Conclusion. — An  averment  in  an  alternative 
writ  of  mandamus  that  there  is  money  in  the  treasury  applicable  to 
the  payment  of  the  warrant  and  that  it  is  the  duty  of  the  treasurer  to 
pay  the  same  is  but  a  legal  conclusion  of  the  pleader  and  insufficient  to 
warrant  the  relief.    lb. 

Practice  in  Criminal  Cases — ^Misnomer — ^Varian<x. — ^Where  a  de- 
fendant was  informed  against  as  Mrs.  James  Bums  and  no  plea  of 
misnomer  was  interposed  and  the  record  does  not  show  any  change 
made  in  the  name  by  order  of  court  nor  that  she  was  equally  well 
known  by  both  names,  a  verdict  and  sentence  against  Nora  Bums  is  a 
fatal  variance  and  void.    There  is  no  orcsumotion  in  favor  of  the  au- 
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thority  to  change  the  name,  but  the  record  must  affirmatiyely  show 
the  fact  authorizing  the  change.    Burns  v.  The  People  84. 

Practice — Demusrer — Incapaoty  to  Sue. — Where  the  incapacity  of 
a  plaintiff  to  sue  appears  on  the  face  of  the  complaint,  objection  01 
that  ground  must  be  raised  by  demurrer,  if  not  the  objection  is  waived. 
Cooper  et  al,  v.  The  People  87. 

Demurrer — Foreign  G)rforations.— A^  plea  in  bar  to  an  action  on 
the  ground  that  plaintiffs  are  foreign  corporations  and  have  failed  to 
comply  with  the  requirements  of  the  constitution  and  statutes  to 
authorize  them  to  do  business  in  the  state  which  fails  to  allege  that 
plaintiffs  are  corporations  having  capital  stock  divided  into  shares  is 
insufficient  and  subject  to  demurrer  on  that  ground  as  it  fails  to  bring 
them  within  the  class  of  corporations  designated  in  the  statute.  The 
American  Refrigerator  Transit  Co  .v.  Adams  et  al.  119. 

Cities  and  Towns — Negligence — ^Defective  Sidewalks — Notice. — 
In  an  action  against  a  city  for  damages  for  personal  injuries  caused  by 
a  defective  sidewalk  a  complaint  which  alleges  that  the  defect  was  plainly 
visible  and  existed  for  more  than  two  months  prior  to  the  accident  is 
sufficient  to  charge  defendant  with  constructive  notice  of  the  defect  and 
a  demurrer  on  that  ground  should  be  overruled.  The  City  of  Denver 
V.  Hyatt  129. 

Practice — Pleading  and  Proof — ^Variance. — In  an  action  by  a 
water  consumer  against  the  successor  of  a  ditch  company  to  compel  the 
successor  to  carry  out  the  contract  of  the  original  ditch  company  to 
furnish  plaintiff  water,  where  defendant  alleged  in  its  answer  an  un- 
conditional power  from  plaintiff  and  other  water  consumers  to  a  com- 
mittee to  organize  the  new  company  to  purchase  the  ditch  of  the  old 
one,  and  that  defendant  was  proceeding  under  such  power  and  was 
ready  to  deliver  to  plaintiff  all  the  water  he  was  entitled  to  under  the 
terms  of  the  reorganization,  and  plaintiff  denied  any  contract  whatever 
by  which  he  agreed  to  the  plan  of  the  reorganization,  evidence  was  ad- 
missible of  the  execution  of  a  power  conditioned  that  two-thirds  of  the 
water  right  owners  should  join  in  its  execution.  And  where  plaintiff 
claimed  no  surprise  at  the  proof,  nor  asked  for  a  continuance  on  ac- 
count thereof,  but  introduced  proof  in  support  of  his  theory  of  the  case 
he  cannot  complain  of  the  variance.  Defendant  might  have  been  re- 
quired to  amend  its  answer  to  correspond  to  the  proof,  but  its  failure  to 
do  so  would  not  justify  the  reversal  of  the  judgment  where  substantial 
justice  has  been  done.    Do  land  v.  The  Grand  Valley  Irrigation  Co,  150. 

Mandamus — State  Warrants — Burden  of  Proof. — In  a  pioceeding 
by  mandamus  to  compel  the  state  treasurer  to  pay  a  warrant,  the  al- 
ternative writ  must  allege  all  the  facts  which  make  it  the  duty  of  the 
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treasurer  to  pay  the  same,  and  when  such  facts  are  put  in  issue  by  an 
answer,  the  burden  of  proof  is  on  the  petitioner  affirmatively  to  estab- 
lish them  and  not  on  the  treasurer  to  negative  their  exsitence,  whether 
it  be  a  preferred  or  non-preferred  warrant,  drawn  upon  a  fund  created 
by  a  continuing  or  biennial  appropriation.    Stuart  v.  Nance  194. 

Attorneys  at  Law — Disbarment  Proceedings — Answer. — In  a  dis- 
barment proceeding  against  an  attorney  at  law  it  is  respondent's  duty, 
in  his  answer,  not  merely  to  deny  the  charge,  but  to  explain  and  set 
out  the  bona  fides  of  the  transactions  to  which  they  relate.  The  Peoph 
ex  rel.  The  Colorado  Bar  Association  v,  Webster  223. 

Same. — In  a  disbarment  proceeding  against  an  attorney  at  law 
wherein  he  is  charged  with  collecting  money  for  clients  and  failing  to 
pay  it  over  on  demand,  an  answer  which  admits  receiving  the  money  as 
charged  and  alleges  that  prior  to  tlie  institution  of  the  disbarment  pro^ 
ceeding  and  before  he  had  any  knowledge  that  it  was  to  be  instituted* 
he  paid  over  to  the  respective  clients  the  full  amount  collected  lesa 
necessarv  fees  and  charges  is  insufficient.  It  is  his  duty  to  state  in  his 
answer  when  he  paid  the  money  to  his  clients  and  how  much  he  re- 
tained for  his  fees  and  charges,  to  enable  the  court  to  determine  whether 
or  not  his  conduct  in  the  transactions  was  honorable  and  just.      lb. 

Same. — In  a  disbarment  proceeding  against  an  attorney  at  law 
wherein  he  is  charged  with  receiving  money  from  a  client  with  direc- 
tion to  bring  suit  to  establish  a  lien  on  certain  land;  to  pay  a  docket 
fee;  to  pay  delinquent  taxes  and  redeem  the  land  from  tax  sale;  and 
that  respondent  converted  the  money  to  his  own  use  and  did  not  bring 
the  suit  as  directed,  nor  pay  the  docket  fee  or  court  costs,  and  did  not 
pay  the  delinquent  taxes  or  redeem  the  land  from  tax  sale;  an  answer 
that  alleges  that  upon  receipt  of  the  money  respondent  was  informed 
by  the  county  treasurer  that  a  tax  deed  had  been  issued  and  that  the 
land  could  not  be  redeemed;  that  suit  was  brought  to  foreclose  the 
deed  of  trust  and  annul  the  tax  deed;  that  respondent  was  present  at 
the  trial  and  assisted  therein ;  denies  that  he  did  not  pay  the  docket  fee ; 
and  says  that  he  now  holds  part  of  the  money  to  pay  the  taxes  if 
it  shall  be  decided  that  his  client  is  to  pay  them,  and  that  if  it  shall 
be  decided  that  he  is  not  to  pay  the  taxes,  he  stands  ready  and  willing 
to  return  the  money,  is  insufficient  as  it  does  not  answer  the  charges 
nor  allege  that  respondent  brought  suit  pursuant  to  his  contract  of 
employment;  nor  does  it  explain  the  disposition  of  the  balance  of  the 
money  received.  It  was  respondent's  duty  to  explain  to  the  court  the 
entire  transactions  and  to  account  in  detail  for  the  money  received 
from  his  client    lb. 

Same- Judgment  on  the  Pleadings. — In  a  disbarment  proceeding. 
notwithstandiniG:  the  answttr  is  evasive,  if  it  docs  not  appear  that  re- 
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spbndent  has  purposely  evaded  furnishing  the  court  with  the  informa- 
tion required  in  such  cases,  a  judgment  on  the  pleading  will  not  be 
granted  but  respondent  will  be  given  an  opportunity  to  file  a  more 
specific  answer.    lb. 

Public  Moneys — Deposit  in  Bank — Liability  of  County  Treas- 
urer— A  receiver  of  public  funds  should  be  held  to  strict  accountability 
for  their  safety.  In  an  a(;tion  against  a  county  treasurer  and  the  sure- 
ties on  Ms  official  bond  to  recover  money  collected  in  his  official  ca- 
pacity and  which  he  failed  to  turn  over  to  his  successor,  an  answer 
that  the  treasurer  deposited  the  money  in  a  solvent  banking  institution 
in  good  repute,  which  subsequently  failed,  whereby  the  money  was  lost 
without  any  negligence  on  the  part  of  the  treasurer,  states  no  defense 
to  the  action.    Gartley  et  al,  v.  The  People  227. 

Public  Funds — Estates  op  Decedents — ^Un  known  Heirs — Monet 
OP  Estate  Paid  into  Treasury. — Money  paid  into  a  county  treasury 
under  section  2804  Mills  Ann.  Stats,  by  the  administrator  of  an  estate 
to  be  held  for  unknown  heirs,  does  not  become  the  property  of  the 
county.  The  county  through  its  treasurer  becomes  the  mere  bailee  of 
such  money  with  the  obligation  imposed  to  pay  it  without  interest  to 
such  person  as  the  county  court  having  administration  of  the  estate 
shall  direct.  In  an  action  on  the  official  bond  of  a  county  treasurer  for 
the  failure  of  the  treasurer  to  turn  over  such  a  fund  to  his  successor, 
an  answer  that  the  fund  was  deposited  in  a  solvent  bank  in  good 
repute,  which  subsequently  failed,  whereby  the  fund  was  lost  without 
any  negligence  on  the  part  of  the  treasurer,  states  a  good  defense  to 
the  action.    lb. 

Limitation — Paying  Taxes. — ^In  an  action  for  the  recovery  of  the 
possession  of  real  estate  an  answer  that  attempted  to  plead  the  statute 
of  limitations  and  which  alleged  that  defendant  had  been  in  possession 
the  prescribed  length  of  time,  and  had  paid  taxes,  but  failed  to  allege 
that  all  taxes  legally  assessed  against  the  premises  had  been  paid  was 
insufficient  to  state  a  defense  to  the  action.  Eberville  v.  The  LeadviUe 
Tunneling,  Mining  and  Drainage  Co,  241. 

Statute  of  Frauds — Specific  Performance — Possession  and  Im- 
provements Under  Contract  of  Purchase. — In  an  action  for  posses- 
sion of  real  estate  an  answer  which  attempts  to  set  up  a  defense  uncicr 
a  contract  of  purchase  inhibited  by  the  statute  of  frauds,  on  the 
ground  of  possession  and  improvements  made  under  such  contract, 
which  fails  to  allege  that  defendant  entered  into  possession  of  the  prem- 
ises imder  and  in  pursuance  of  such  contract,  or  that  the  improvements 
were  placed  thereon  in  furtherance  of  and  in  reliance  on  the  contract  is 
insufficient  to  state  a  defense  to  the  action.    lb. 

Trusts  and  Trustees. — ^In  an  action  for  possession  wher^  defendant 
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attempted  to  defend  on  the  ground  that  plaintiff  was  trustee  of  the 
legal  title  for  defendant's  benefit,  an  answer  which  alleges  a  contract 
between  defendant  and  another  party  whereby  defendant  withdrew  his 
protest  to  a  patent  applied  for  by  the  other  party  to  a  placer  claim 
including  the  land  in  controversy  of  which  defendant  was  at  the  time 
an  actual  occupant  and  in  consideration  of  which  defendant  was  to  have 
a  deed  lo  the  land  he  occupied  as  soon  as  a  patent  issued  thereto,  but 
which  fails  to  connect  plaintiff  with  the  contract  or  to  charge  plaintiff 
with  notice  thereof,  and  shows  that  the  party  with  whom  the  contract 
was  made  was  not  the  patentee  of  the  land,  is  insufficient  to  state  a 
defense  to  the  action.    lb, 

G)UNTY  Courts — ^Jurisdiction — Attorneys*  Fees. — Under  a  statute 
providing  for  an  attorney's  fee  to  be  taxed  as  costs  an  allegation  in  the 
complaint  that  a  certain  sum  is  a  reasonable  attorney's  fee  does  not 
make  that  sum  a  part  of  plaintiff's  claim  and  cannot  be  added  to  the 
amount  sued  for  so  as  to  make  the  amount  involved  exceed  the  juris- 
diction of  the  county  court.  The  Eagle  Gold  Mining  Co.  v.  Bryarly 
€t  al,  262. 

Mechanics'  Liens — Assignment. — The  assignment  of  a  claim  en- 
titled to  a  mechanics'  lien  carries  with  it  the  right  to  the  lien,  and  in 
an  action  by  the  assignee  to  enforce  the  lien,  where  the  complaint  al- 
leges the  assignment  of  the  claim,  it  is  not  necessary  to  allege  in  terms 
an  assignment  of  the  right  to  file  a  lien.    lb. 

Water  Rights. — In  an  action  against  an  irrigation  company,  which 
had  purchased  the  ditch  and  rights  of  another  company,  to  enforce  a 
perpetual  and  non-assesable  water  right  in  the  ditch,  granted  to  plaintiff 
by  defendant's  grantor,  where  plaintiff  alleged  that  defendant  furnished 
water  at  plaintiff's  headgate  free  of  cost,  it  was  no  denial  of  that  allega- 
tion for  defendant  to  aver  in  its  answer  that  upon  taking  possession 
it  notified  plaintiff  that  he  had  no  right  to  take  or  use  water  without 
cost.  Nor  was  it  any  defense  to  the  action  to  allege  the  manner  in 
which  defendant  obtained  title,  or  the  purpose  thereof,  or  the  cost  of 
the  ditch,  or  ov/nership,  or  that  it  had  no  funds,  or  that  repairs  were 
necessary,  or  that  the  company  was  not  formed  for  the  purpose  of  sell- 
mg  or  renting  water,  or  that  plaintiff  had  never  offered  to  pay  for 
water;  unless  the  title  alleged  was  superior  to,  and  in  fact  not  subject 
to,  plaintiff's  right.  The  Grand  Valley  Irrigation  Co.  v.  Lesher  et 
al.  273. 

Denial  on  Information  and  Belief. — ^A  denial  in  the  form;  "This 
defendant  has  not  and  cannot  obtain  information  sufficient  upon  which 
to  base  a  belief  is  defective  in  failing  to  state  that  defendant  has  not 
and  cannot  obtain  knowledge  sufficient  upon  which  to  base  a  belief.  A 
denial  in  that  form  must  follow  the  statute  and  deny  both  knowledge 
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and  information.  Advantage  of  such  non-compliance  with  the  statute 
may  be  taken  by  motion,  or  the  allegation  may  be  treated  as  not  tender- 
ing an  issue.    lb. 

Negative  Pregnant. — In  an  action  to  quiet  title  to  and  enforce  a  per- 
petual non-assessable  water  right,  a  denial  that  such  conveyances  were 
executed  to  plaintiff  "as  operated  to  convey  perpetual  or  non-assessable 
water  rights''  is  a  mere  negative  pregnant.    lb. 

Water  Rights — Conveyance — Easement. — Where  a  ditch  company 
incorporated  for  the  purpose  of  building  a  certain  ditch,  and  whick 
owned  no  other  ditch,  issued  a  certificate  to  the  effect  that  the  party 
to  whom  it  was  issued  was  the  owner  of  a  water  right  of  a  certain 
amount  in  the  company  and  that  the  same  was  free  from  all  dues  and 
assessments,  the  certificate  was  a  sufficient  conveyance  in  writing  of  a 
perpetual  and  non-assessable  water  right  and  easement  in  the  ditch  of 
the  company,  and  where  the  company  issuing  the  certificate  as  well  as- 
its  successor  had  ever  since  the  issuance  of  such  certificate  delivered 
water  to  the  certificate  holder  through  his  headgate  and  lateral  ditches,, 
it  was  an  interpretation  of  the  certificate,  and  in  an  action  by  such  cer- 
tificate holder  against  a  company,  which  succeeded  by  purchase  to  the 
ownersliip  of  the  ditch  and  rights  of  the  issuing  company,  to  quiet  title 
to  such  water  right  and  easement,  a  complaint  that  alleges  the  fore- 
going facts  states  a  cause  of  action.    lb. 

Practice — Partition — iNSUFFiaENCY  or  Petition — Dismissal — 
Demurrir. — In  an  action  for  partition,  where  the  petition  failed  to  state 
a  cause  of  action  and  a  demurrer  was  interposed  and  sustained  to  the 
petition  and  the  action  was  dismissed,  it  is  immaterial  whether  or  not  a 
demurrer  was  a  proper  pleading  in  such  aa  action  or  whether  it  be 
treated  as  an  answer  admitting  the  averments  of  the  petition,  if  the 
petition  failed  to  state  a  cause  of  action  it  could  not  be  maintained  and 
was  properly  dismissed.    Crippen  v.  White  et  al.  298. 

Water  Rights — Abandonment — Estoppel — Increase  of  Natural 
Flow  of  Stream. — In  an  action  to  establish  priority  of  water  rights  and 
to  restrain  defendants  from  interfering  therewith,  defenses  of  abandon- 
ment, estoppel  and  increase  by  defendants  of  the  natural  f.ow  of  the 
stream  are  defenses  of  new  matter  and  must  be  specially  pleaded. 
The  Hector  Mining  Co.  v.  The  Valley  View  Mining  Co.  315. 

Water  Rights. — In  an  action  to  establish  priority  of  water  rights  and 
to  restrain  defendants  from  interfering  therewith  where  the  complaint 
alleged  in  one  paragraph  that  plaintiff  was  entitled  to  and  had  bene- 
ficially used  no  miner's  inches  of  water,  and  in  a  subsequent  paragraph 
alleged  that  it  required  the  immediate  and  uninterrupted  use  of  xo 
■ainer's  inches  tor  milling  purposes  and  the  evidence  showed  that  the 
10  inches  were  claimed  as  necessary  for  operating  plaintiff's  stamp  mill& 
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and  vanners  and  the  rest  of  it  for  power  purposes  in  operating  tfae- 
inachinery  of  the  nuH,  and  that  the  no  inches  constituted  the  quantity 
needed  fcr  the  two  distinct  purposes,  the  plaintiff  was  not  limited  fay 
his  pleading  to  a  decree  for  lo  miner's  inches.    lb. 

PftAcncE — ^Equitablb  Defenss — ^Ejectment. — ^Under  section  59  of 
our  co(le  an  equitable  defense  may  be  interposed  to  a  legal  cause  of 
action,  including  what  under  the  old  practice  is  denominated  ejectment 
Cheney  v.  Cratidell  383. 

JUDGMElfTS- JOIITT    AND     SeVKRAL— RSUET  DeMAICKD— JUKISDICTIOK. 

—Section  169  of  the  code  prorides  that  if  there  be  no  answer  the  relief 
granted  Ihe  plaintiff  shall  not  exceed  that  demanded  in  the  complaint 
la  an  action  against  several  defendants  where  plaintiff  demanded  a 
several  judgment  against  each  in  proportion  to  his  interest  in  the  sub- 
ject matter  of  the  suit  and  did  not  demand  a  joint  judgment,  the  court 
had  no  jurisdiction  to  render  a  joint  judgment  against  defendants  who- 
had  not  answered  and  as  to  such  defendants  a  joint  judgment  was  void. 
And  the  fact  that  some  of  the  defendants  had  appeared  by  demurrer 
did  not  authorize  greater  relief  against  them  than  that  demanded,  be- 
cause the  right  to  such  relief  is  predicated  upon  an  answer.  Neither  is 
the  gent^ral  prayer  for  further  relief  such  a  demand  as  would  authorize 
a  judgment  for  greater  relief  than  that  specifically  demanded.  Russeir 
V.  Shurtleff  et  al.  414. 

Same. — ^The  amount  of  the  judgment  to  which  a  plaintiff  is  entitled 
is  a  matter  within  the  jurisdiction  of  the  court  to  determine  and  an 
error  in  this  respect  does  not  make  the  judgment  void.  The  limitation 
of  the  code  implies  that  in  case  no  answer  is  filed  the  judment  rendered, 
must  be  of  the  character  demanded  in  the  complaint    lb. 

Practice — Insufficiency  of  Pleading. — The  objection  that  the 
pleadings  do  not  state  a  cause  of  action  may  be  raised  at  any  time,  but 
wiiere  no  such  objection  was  raised  in  the  trial  court  previous  to  the 
ttU  oa  its  merits,  it  is  not  regarded  with  favor  when  raised  in  the 
supreme  court  and  wiU  not  prevaH  unless  the  pleading  thus  attacked 
is  so  radically  defective  that  it  will  not  support  the  judgment  rendered. 
School  District  v.  Flanigan  431. 

Man9Aicus — Parties — School  Districts — Right  to  Office  of 
School  Director. — In  an  action  of  mandamus  agai;l^t  a  school  district 
and  certain  individuals  alleged  to  constitute  the  board  of  directors  for 
the  distnct  an  alternative  writ  which  alleged  petitioner's  election  as  a 
school  director  and  the  refusal  of  the  board  to  issue  him  a  certificate 
of  election  or  to  recognize  him  as  a  member  of  the  board  or  admit 
htm  to  the  enjoyment  of  the  office  and  prayed  that  respondents  be  com- 
pelled to  issue  petitioner  a  certificate  of  election  and  admit  him  to  the- 
rights  and  privileges  of  the  office  and  that  they  be  restrained  from< 
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holding  an  election  for  the  purpose  of  electing  a  director  to  fill  the  office 
to  which  petitioner  had  been  elected,  stated  no  cause  of  action  against 
the  school  district  since  the  district  was  not  responsible  for  the  action 
of  its  toard  of  directors,  and  the  school  district  could  not  properly 
"be  made  a  party  to  such  controversy.    lb. 

Jurisdiction — Validity  of  Securities — Fraud. — Where  the  main 
issue  between  the  parties  was  as  to  the  validity  of  certain  securities, 
and  the  court  of  appeals  had  jurisdiction  to  determine  that  issue,  it 
also  had  jurisdiction  to  determine  whether  or  not  the  pleadings  pre- 
sented the  issue  of  fraud,  and  the  court  having  held  the  securities  in- 
valid on  the  ground  that  they  were  fraudulent,  the  supreme  court  will 
-not  upon  certiorari  review  the  ruling  of  the  court  of  appeals  on  the 
ground  that  fraud  was  not  made  an  issue  by  the  pleadings.  The  PeopU 
■ex  rel,  Wilson  Bros.  v.  The  Court  of  Appeals  442. 

Mortgages — ^Acxxptance  of  Interest — Waiver. — In  an  action  by  a 
mortgagee  to  foreclose  on  the  ground  of  default  in  the  payment  of 
taxes  by  the  mortgagor,  where  it  was  claimed  by  the  mortgagor  that 
the  mor^gagee  had  waived  his  right  to  declare  the  note  due  and  to  fore- 
•close  by  accepting  interest  on  the  note  after  the  default  in  payment  of 
taxes  and  with  knowledge  of  such  default,  the  mortgagor  is  not  in 
position  to  take  advantage  of  the  waiver  claimed  unless  the  fact  that 
the  interest  was  accepted  by  the  mortgagee  with  knowledge  of  the  de- 
fault in  the  payment  of  taxes,  either  appears  upon  the  face  of  the  com- 
plaint or  is  specially  pleaded  as  a  defense.  Rasmussen  et  al.  v.  Levin 
448. 

Cities  and  Towns — Negligence — Waiver. — ^In  an  action  against  a 
town  for  damages  for  personal  injuries,  a  complaint  which  alleged  that 
plaintiff  was  employed  by  the  proper  officers  of  the  town,  and  that 
through  the  negligence  of  the  officers  of  the  town  he  was  injured, 
should  have  been  more  specific  and  should  have  alleged  by  what  partic- 
ular officer  he  was  employed  and  that  he  was  employed  to  work  for  the 
town,  and  should  have  alleged  what  particular  officer's  negligence 
•caused  the  injury,  but  by  answering,  the  defendant  waived  its  right  to 
question  the  sufficiency  of  the  complaint  on  that  ground.  The  Town  of 
'Colorado  City  v.  Liafe  468. 
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POLITICAL  COMMITTEES:  See  ELECTIONS. 
POLITICAL  CONVENTIONS:  Sec  ELECTIONS. 
POLITICAL  PARTIES :  Sec  ELECTIONS. 

POWERS : 

Abuse. — ^The  fact  that  a  power  can  be  abused  is  no  argument  against 
the  existence  of  such  power.    Stuart  v.  Nance  lo^. 

PRACTICE  IN  CIVIL  ACTIONS : 

Elections — Nominations — -Protest^Party  K a m e— D i so l  . w.i .  i.  a- 
TION  of  Judge, — Where  a  Jist  of  nominations  for  county  officers  filed 
with  the  county  clerk  was  protested  on  the  ground  that  the  party  name 
assumed  was  an  infringement  on  the  name  of  another  political  party 
and  tended  to  deceive  the  voters,  a  district  judge  who  had  been  nomi- 
nated under  the  same  party  name  and  the  nomination  filed  with  the 
secretary  of  state  was  interested  in  the  result  and  disqualified  to  try 
the  cause,  although  the  judgment  in  the  cause  would  not  directly  affect 
his  own  nomination,  since  it  involved  the  determination  of  a  question 
which  if  raised  in  the  proper  tribunal  would  determine  the  validity  of 
bis  own  nomination  on  the  ticket.    Phillips  v.  Curry  et  aL  34. 

Elections — Nominations — Protest. — Proceedings  to  protest  the 
placing  of  nominations  upon  the  official  ballots  are  summary  and  the 
formalities  required  in  ordinary  civil  actions  need  not  be  strictly  ob- 
served,   lb. 

Same — Authority  of  Petitioner. — In  a  proceeding  to  protest  the 
placing  of  nominations  upon  the  official  ballot,  an  objection  that  the 
petition  failed  to  show  the  authority  of  the  petitioner  to  make  the  pro- 
test, if  not  raised  before  the  county  clerk,  cannot  be  raised  on  review. 
lb. 

Same — Defect  Cured. — In  a  proceeding  to  protest  nominations, 
an  objection  that  the  petition  fails  to  show  the  authority  of  the  peti- 
tioner cannot  be  raised  by  the  respondent  where  his  answer  clearly 
raises  the  issue  and  evidence  is  introduced  establishing  the  authority. 
lb. 

Elections — Nominations — Protests — Authority  of  Petitioner. — 
In  a  proceeding  to  protest  nominations  of  candidates  for  office  where 
no  objection  is  made  before  the  secretary  of  state  to  the  authority  of 
petitioner  to  make  the  protest,  such  objection  cannot  be  raised  on  re- 
view in  the  district  court    Duff  v.  Beckwith  71. 

Pleading — Denial  of  Permission  to  Answer. — Where  a  plea  in  bar 
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to  an  alternative  writ  of  mandamus  was  overruled,  ordinarily  respond- 
eat should  have  been  given  permission  to  answer,  but  the  appcHary 
court  will  not  hokl  a  denial  of  such  permission  as  an  abase  of  dis- 
cretion by  the  trial  court  where  it  does  not  appear  what  tbe  natefe  of 
the  answer  was,  nor  that  any  showing  was  made  bgr  respondent  that 
properly  invoked  such  discretion.  Kephari,  State  Treasurer,  v.  The 
People  ex  rel.  The  American  Savings  Bank  73. 

Corporations — Foreign  Corporations — ^Dqing  Byskmess  bt  Statb — 
State  Warrants — Suits  oh. — A  wok  brou^  in  this  state  by  a  foreign 
corporation  to  enforce  the  collection  of  state  warraots  bought  at  its 
place  of  business  outside  the  state,  is  not  doing  bnsiness  in  the  state 
such  as  is  contemplated  by  our  statute  wbidi  pfokibite  foreign  corpora- 
tions from  doing  business  in  the  state  until  th^  have  paid  a  prescribed 
fee  to  the  secretary  of  state.    Jb. 

Mandamus — Pleading— IvpOKKATiOir  Ann  Bbukp. — Statements  and 
denials  in  a  mandamus  proceeding  nmst  be  specific  and  definite  and 
not  upon  information  and  belief,  or  if  upon  information  and  belief 
there  must  be  a  showing  why  they  are  not  positively  stated.  A  peti- 
tion and  alternative  writ  of  mandamus  to  compel  the  state  treasurer 
to  pay  certain  state  warrants  in  which  the  facts  are  alleged  upon  the 
information  and  belief  of  relator  are  insufficient  to  warrant  the  man- 
damus, since  the  treasurer's  office  is  a  public  one  and  his  books  and 
accounts  relating  to  warrants  are  open  to  inspection.    lb. 

Mandamus — State  Warrants. — ^To  justify  a  mandamus  against  the 
state  treasurer  to  pay  a  state  warrant,  it  must  affirmatively  appear  in 
the  alternative  writ  that  there  is  money  in  the  hands  of  the  treasurer 
belonging  to  the  specific  fund  against  which  the  warrant  is  drawn  and 
which  came  from  the  revenues  of  that  particular  year  and  that  there 
are  not  other  warrants  entitled  to  prior  payment  sufficient  to  exhaust 
such  fund.    lb. 

Same — Burden  of  Proof. — ^An  ahemative  writ  of  mandanxu  against 
a  state  treasurer  to  compel  the  payment  of  a  warrant  must  dearly  al- 
lege all  the  facts  which  make  it  the  duty  of  the  treasurer  to  pay  the 
warrant,  and  when  put  in  issue  by  the  answer  the  burden  of  proof  is 
on  the  relator  to  affirmatively  establish  these  facts,  and  not  on  the 
treasurer  to  negative  their  existence.    lb. 

Elections — Nominations — Prottests — DisQUALmcATioN  of  Judge. 
— Where  a  protest  was  made  against  the  filing  of  a  list  of  nominations 
by  petition  under  the  namj  of  the  "Republican  Ticket"  on  the  ground 
that  a  list  of  nominations  for  the  same  offices  had  already  been  made 
by  the  Republican  party  and  filed  under  the  name  "Republican  Party" 
and  that  the  nominations  in  controversy  if  filed  would  tend  to  con- 
fuse and  mislead  voters,  a  judge  of  the  district  court  who  was  a  candi- 
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<late  of  the  Republican  party  for  re-election  and  whose  name  appeared 
on  their  list  of  nominations  was  personally  interested  and  disqualified 
to  try  the  protest.    M<icMillan  v.  Spencer  80. 

Pleading — Demurrer — Incapacity  to  Sue. — Where  the  incapacity 
of  a  plaintiff  to  sue  appears  on  the  face  of  the  complaint  objection  on 
that  ground  must  be  raised  by  demurrer,  if  not,  the  objection  is  waived. 
Cooper  et  al.  v.  The  People  87. 

Evidence — District  G)urt  Clerks — Register  of  Actions — Fee 
Book — In  an  action  upon  the  official  bond  of  a  clerk  of  the  district 
court  for  fees  collected  and  not  paid  over,  where  it  appears  that  he 
made  entries  of  lees  collected  by  him  in  the  register  of  actions  such 
register  is  admissible  in  evidence  and  the  entries  therein  are  prima  facie 
evidence  against  the  clerk  and  also  against  the  sureties  on  his  bond.   lb. 

Objections  to  Referee's  Report. — ^Where  a  referee  was  appointed  to 
hcas  and  decide  the  whole  issue,  and  objections  and  exceptions  to  his 
report  were  properly  filed,  the  court  had  no  authority  to  approve  the 
report  without  an  examination  of  the  testimony  and  where  the  court 
passed  upon  and  overruled  the  exceptions  and  entered  judgment  upon 
the  report  without  examining  the  testimony  the  judgment  will  be  re- 
versed.   Jones  V.  Van  Horn  et  al.  126. 

Same — Appellate  Practice — Bill  of  Exceptions. — Where  the  trial 
court  passed  upon  and  overruled  exceptions  to  a  referee's  report  and 
entered  judgment  upon  the  report  without  an  examination  of  the  testi- 
mony, on  appeal  there  are  no  findings  of  the  court  to  pass  upon  and  it 
ks  immaterial  that  the  bill  of  exceptions  does  not  contain  all  the  evi- 
•dence  taken  before  the  referee  since  the  appellate  court  is  not  required 
to  examine  the  testimony.    Ih, 

Pleading  and  Proof — ^Variance. — In  an  action  by  a  water  consumer 
against  the  successor  of  a  ditch  company  to  compel  the  successor  to 
carry  out  the  contract  of  the  original  ditch  company  to  furnish  plaintiff 
water,  where  defendant  alleged  in  its  answer  an  unconditional  power 
from  plaintiff  and  other  water  consumers  to  a  committee  to  organize 
the  new  company  to  purchase  the  ditch  of  the  old  one,  and  that  defend- 
ant was  proceeding  under  such  power  and  was  ready  to  deliver  to 
plaintiff  all  the  water  he  was  entitled  to  under  the  terms  of  tht  reorgan- 
ization, and  plaintiff  denied  any  contract  whatever  by  which  he  agreed 
to  the  plan  of  the  reorganization,  evidence  was  admissible  of  th«  execu- 
tion of  a  power  conditioned  that  two-thirds  of  the  water  right  owners 
should  join  in  its  execution.  And  where  plaintiff  claimed  no  surprise 
at  the  proof,  nor  asked  for  a  continuance  on  account  thereof,  but  in- 
troduced proof  in  support  of  his  theory  of  the  case  he  cannot  complatin 
of  the  variance.  Defendant  might  have  been  required  to  amend  its 
answer  to  correspond  to  the  proof  but  its  failure  to  do  so  would  not 
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justify  the  reversal  of  the  judgment  where  substantial  justice  has  beeo 
done.    Doland  v.  The  Grand  Valley  Irrigation  Co,  150. 

Evidence — Opinion  of  Witnesses. — On  an  issue  as  to  whether  two- 
thirds  of  the  water  right  owners  in  a  certain  ditch  had  signed  an  agree- 
ment, direct  evidence  of  witnesses  that  two-thirds  had  signed  and  that 
they  had  arrived  at  the  ultimate  fact  by  an  examination  of  the  records 
of  the  ditch  company  from  which  they  ascertained  the  total  number 
and  compared  this  list  with  the  number  who  signed  the  agreement,  was 
not  objectionable  as  being  the  opinion  of  the  witnesses  because  they 
failed  to  give  the  total  number  of  water  right  owners  and  the  number 
who  signed  the  agreement.    lb. 

Principal  and  Surety — Release — Dismissal  op  Action. — ^Where 
an  action  was  brought  against  a  principal  and  his  surety  a  dismissal 
as  to  the  principal  where  the  remedy  was  expressly  reserved  against 
the  surety  by  taking  judgment  against  him  did  not  operate  as  a  dis- 
charge of  the  surety.    McAllister  v.  The  People  156. 

Ptincipal  and  Surety — ^Administrator's  Bond — ^Dismissal  of 
Action  Against  Prinqpal — Liability  of  Surety. — Under  the  statutes 
of  Colorado  the  obligee  in  an  administrator's  bond  may  sue  all  or  any 
one  or  more  of  the  obligors,  and  where  an  action  was  brought  against 
the  principal  and  surety  on  such  bond  the  action  could  be  dismissed 
as  to  the  principal  and  continued  as  to  the  surety  without  discharging 
the  surety  from  liability.    Ih, 

Administrator's  Bond — Action  Upon — Itemized  Statement — Ad- 
ministrator's Report. — In  an  action  against  the  surety  on  an  admin- 
istrator's bond  for  failure  of  the  administrator  to  account  for  certain 
moneys  which  came  to  his  hand,  in  response  to  a  demand  of  defendant 
for  an  itemized  account,  the  administrator's  report  filed  in  the  county 
court  showing  the  balance  due  as  it  appeared  from  an  itemized  state- 
ment of  his  receipts  and  expenditures  is  a  sufficient  itemized  account 
to  be  furnished.    Ih. 

Administrators — Action  upon  Bond—Evidence — ^Book  Entries. — 
In  an  action  upon  an  administrator's  bond  the  fact  that  the  adminis- 
trator de  bonis  non  was  permitted  to  testify  from  a  book  given  him 
by  his  predecessor  in  which  was  kept  the  accounts  of  his  predecessor 
as  administrator,  without  introducing  the  book  in  evidence,  was  im- 
material where  the  record  of  the  county  court,  in  which  precisely  the 
same  items  of  account  appeared,  was  afterwards  introduced  in  evi- 
dence,   lb. 

Evidence — Court  Records. — ^If  a  county  court  permits  one  of  its  rec- 
ord books  to  be  taken  into  anoth^^r  court  as  evidence,  the  objection  that 
the  original,  and  not  a  certified  copy,  is  produced,  is  not  tenable.    lb. 

Wills — Contest — ^Trial  by   Jury — Directing   Verdict. — ^Upon    the 
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trial  in  the  district  court  upon  an  appeal  from  the  county  court  in  the 
matter  of  the  probate  of  a  contested  will,  the  contestants  are  entitled 
to  have  the  issues  tried  by  a  jury,  but  the  court  may  in  proceedings 
of  this  sort,  as  well  as  in  ordinary  civil  actions,  where  the  facts  of 
the  case  require  it,  direct  a  verdict,  and  a  failure  to  do  so  would  be  a 
palpable  evasion  of  duty.    In  Re  ShelVs  Estate  167. 

Mandamus — State  Warrants — Pleading — Burden  of  Proof. — In 
a  proceeding  by  mandamus  to  compel  the  state  treasurer  to  pay  a  war- 
rant, the  alternative  writ  must  allege  all  the  facts  which  make  it  the 
duty  of  the  treasurer  to  pay  the  same,  and  when  such  facts  are  put  in 
issue  by  an  answer,  the  burden  of  proof  is  on  the  petitioner  aiErma- 
tively  to  establish  them  and  not  on  the  treasurer  to  negative  their  ex- 
istence, whether  it  be  a  preferred  or  non-preferred  warrant,  drawn  upon 
a  fund  created  by  a  continuing  of  biennial  appropriation.  Stuart  v. 
Nance  194. 

State  Warrants — ^Vaudity — Presumption. — ^Where  tio  issue  k 
made  in  the  pleadings  as  to  the  validity  of  state  warrants,  no  evidence 
is  required  as  to  their  validity,  but  it  will  be  presumed  that  the  state 
auditor  whose  duty  it  is  to  investigate  and  determine  the  validity  of 
claims  before  issuing  warrants  therefor  did  his  duty  and  that  the  war- 
rants are  valid.    lb. 

Certiorari — Final  Orders. — The  writ  of  certiorari  can  be 
used  to  review  only  final  orders.  Neither  a  ruling  on  a  mo- 
tion to  vacate  an  order  of  dismissal  nor  one  denying  an  application  to 
file  a  referee's  report  after  the  cause  was  dismissed  was  a  final  order 
reviewable  by  certiorari.  The  People  ex  rel.  Sullivan  v.  The  District 
Court  of  Lake  County  218. 

Certiorari — Discretion  of  Court. — ^The  right  to  a  writ  of  certiorari 
from  the  supreme  court  is  not  absolute  but  rests  in  the  sotmd  discretion 
of  the  court.    lb. 

Laches — Certiorari. — ;The  fact  that  a  respondent  on  an  application 
for  a  writ  of  certiorari  fails  to  plead  laches  is  not  conclusive  on  the 
court,  but  the  court  may  sua  sponte  raise  the  point.     lb. 

Laches — Dismissal  of  Case — Certiorari. — Where  a  case  was  dis- 
missed for  want  of  prosecution  and  the  plaintiff  had  notice  of  the  order 
pf  dismissal  three  months  prior  to  the  expiration  of  the  time  within 
which  he  might  have  sued  out  a  writ  of  error  to  the  order,  but  failing 
to  sue  out  a  writ  of  error,  he  applied  for  a  writ  of  certiorari  nearly  a 
year  after  the  time  for  a  writ  of  error  had  expired  without  offering  any 
fiufncient  excuse  for  the  unreasonable  delay  in  filing  the  application  or 
for  his  failure  to  sue  out  a  writ  of  error,  the  certiorari  will  be  denied 
because  of  the  applicant's  laches.    lb. 
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Monow  FOR  Change  of  Judge — Laches. — A  motion  for  change  of 
judge  in  the  trial  of  a  cause  on  the  ground  that  the  presiding  judge  is 
disqualified  should  be  interposed  at  the  earliest  opportunity.  Such  a 
motion  made  after  the  action  had  been  pending  for  nearly  five  years 
and  a  demurrer  and  several  motions  had  been  passed  on  by  the  pre- 
siding judge,  and  after  the  issues  were  made  up  and  the  case  was  set 
ior  trial  and  which  was  called  up  and  overruled  on  the  day  set  for 
trial  came  too  late  and  objections  to  the  ruling  thereon  will  not  be 
considered  on  appeal.  Eberville  v.  The  LeadvUle  Tunneling,  Mining 
and  Drainage  Co,  241. 

Judgments — Signature  of  Judge. — Where  a  decree  was  entered  in 
the  fcgular  official  judgment  or  decree  book  and  certified  to  by  the 
clerk  as  having  been  pronounced  by  the  court,  it  was  not  necessary  to 
its  Tali^ty  that  it  should  be  signed  by  the  presiding  judge.    Ih. 

Authority  of  G)unty  Judge  to  Act  as  Clerk — Summons. — ^A 
county  judge  may  elect  to  perform  the  duties  of  clerk  of  his  court  and 
when  he  does  so  elect  is  authorized  to  issue  and  sign  all  processes  from 
his  court  But  when  a  clerk  has  been  appointed  by  a  county  judge, 
so  kxig  as  the  appointment  is  not  revoked,  the  clerk  or  his  deputy 
alone  has  power  to  discharge  the  clerical  duties  of  the  office,  and  a 
summons  issued  and  signed  by  the  judge  is  void  notwithstanding  the 
disqualifications  of  the  clerk  to  act  on  account  of  absence  or  sickness. 
McNevins  v.  McNevins  245. 

Mechanics'  Liens — Abandonment — ^Attachment. — The  plaintiff 
in  an  action  to  enforce  a  mechanic's  lien  may  at  any  time  before  judg- 
ment abandon  his  claim  to  a  lien  and  proceed  by  attachment  as  in  any 
action  on  a  contract.    The  Eagle  Gold  Mining  Co.  v.  Bryarly  et  al.  262, 

Attachment — Consolidation. — Where  several  parties  have  in  the 
same  court  caused  attachments  to  be  levied  upon  the  same  property,  in 
suits  against  the  same  defendant,  it  is  the  duty  of  the  court,  upon  ap- 
plication for  that  purpose,  to  cause  the  cases  to  be  consolidated  under 
the  provisions  of  the  attachment  act.    lb. 

County  Courts— Jurisdiction— Attorneys'  Fees. — ^Under  a  statute 
providing  for  an  attorney's  fee  to  be  taxed  as  costs  an  allegation  in 
the  complaint  that  a  certain  sum  is  a  reasonable  attorney's  fee  does 
not  make  that  sum  a  part  of  plaintiff's  claim  and  cannot  be  added  to 
the  amount  sued  for  so  as  to  make  the  amount  involved  exceed  the 
jorisdiction  of  the  county  court.    lb. 

Mechanics'  Liens — Consolidation — Alias  Summons. — ^Where  sev- 
eral cases  to  enforce  mechanics'  liens  are  consolidated  an  alias  sum- 
mons in  the  consolidated  case  is  not  required.     lb. 

Mechanics'  Liens — Assignment — Pleading. — The  assignment  01  a 
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claim  entitled  to  a  mechanics'  lien  carries  with  it  the  right  to  the  lien, 
and  in  an  action  by  the  assignee  to  enforce  the  Hen,  where  tbe  ooca- 
plaint  alleges  the  assignment  of  the  claim,  it  is  not  necesnry  to  allege 
in  terms  an  assignment  of  the  right  to  file  a  lien.    lb. 

Summons  by  Pubucation — ^Delay. — In  an  action  against  a  foreign 
corporation  where  summons  was  by  publication,  and  where  defendant 
was  present  by  its  attorney  objecting  to  the  service,  a  delay  of  four 
months,  after  the  return  of  the  sheriff  that  defendant  could  not  be 
found  in  his  county,  before  publication  of  summons,  was  not  fatal  to 
the  service  so  as  to  justify  the  reversal  of  the  judgmeot      lb. 

Judgments — Recorih- Date  of  Entry — Presumption. — ^Where  two 
iudgments  are  rendered  on  the  Same  day  and  entered  in  the  same 
record  book,  in  the  absence  of  prooi  to  the  contrary,  it  will  be  pre- 
sumed that  the  clerk  entered  them  in  the  order  of  their  rendition  aad 
that  the  judgment  first  entered  in  the  record  was  the  one  first  ren- 
dered,   lb. 

Judgments — Excessivb— Remittitur — ^Execution. — ^Aftier  execution 
has  issued  on  an  excessive  judgment  and  property  has  been  sold  there- 
under, it  is  too  late  to  cure  the  defect  by  remitting  the  excess,    lb. 

DivoRCB — Cross-Complaint — ^Verdict — Instructions, — In  an  action 
for  divorce  where  the  defendant  by  cross-complaint  sets  up  affirmative 
grounds  for  divorce  against  plaintiff,  and  the  jury  returns  a  verdict 
upon  the  complaint,  without  making  any  findings  upon  the  cross-com- 
plaint, it  is  the  duty  of  the  court  to  direct  the  jury  to  find  a  verdict 
upon  the  cross-complaint    Saterlee  v.  Saterlee  290. 

Verdict — Special  Findings. — A  jury  may  change  its  verdict  or  spe- 
cial findings  at  any  time  before  they  are  received  by  the  court  and  be- 
fore the  jury  has  separated.    lb. 

Divorce— Duty  of  Court. — In  an  action  for  divorce  if  facts  are  de- 
veloped at  the  trial  which  make  it  inequitable  or  unjust  for  a  divorce 
to  be  granted,  the  court  must  see  to  it  that  a  decree  is  not  granted.    lb. 

Partition — Insuffioency  of  Petition — Dismissal — Demurrer. — 
In  aa  action  for  partition,  where  the  petition  failed  to  state  a  cause  of 
action  and  a  demurrer  was  interposed  and  sustained  to  the  petition 
and  the  action  was  dismissed,  it  is  immaterial  whether  or  not  a  demur- 
rer was  a  proper  pleading  in  such  an  action  or  whether  it  be  treated 
as  an  answer  admitting  the  averments  of  the  petition,  if  the  petition 
failed  to  state  a  cause  of  action  it  could  not  be  maintained  and  was 
properly  dismissed.     Crippen  v.  White  et  al.  298. 

Trust  Deeds — ^Foreclosure  Suits — Consolidation. — ^Where  a  fore- 
r Insure  suit  of  a  deed  of  trust  was  consolidated  with  another  suit  to 
foreclose  a  subsequent  deed  of  trust  over  the  objection  of  the  trustee 
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which  was  trustee  in  both  deeds  of  trust,  and  where  the  record  shows 
that  the  trustee  was  faithless  to  its  trust  and  its  presence  was  not  es- 
sential to  the  validity  of  the  proceeding  and  that  before  final  decree 
was  entered  the  beneficiaries  were  present  in  court  and  in  sufficient 
numbers  agreed  to  the  foreclosure  and  also  to  the  consolidation  of  the 
actions,  the  order  of  consolidation,  although  it  ought  not  to  have  been 
made,  was  not  prejudicial.  The  Lamar  Land  and  Canal  Co.  et  aL  v. 
The  Belknap  Savings  Bank  344. 

Venx« — Appucation  to  Change  Place  of  Trial— JuMSDicnoN. — 
Where  an  action  is  brought  in  a  different  county  than  that  fixed  by  the 
code  as  the  proper  place  of  trial  and  an  application  is  made  in  due 
time  for  a  change  of  the  place  of  trial  to  the  proper  county,  the  ap- 
plication ousts  the  court  in  which  the  action  is  pending  of  jurisdiction 
except  for  the  purpose  of  granting  the  application  and  any  further 
proceeding  by  such  court  is  void.    Woodworth  et  <U.  v.  Henderson  381. 

Change  of  Venue — Waiver. — Where  a  judge  in  vacation  of  his  own 
motion  ordered  a  cause  transferred  to  the  district  court  of  another 
county,  and  the  court  to  which  the  transfer  was  made  had  jurisdiction 
of  the  subject  matter,  and  when  the  cause  ws  called  for  trial  the 
plaintiff  appeared  and  consented  to  proceed  with  the  trial,  he  waived 
objection  to  the  order  of  the  court  transferring  the  case.  Cheney  v. 
Crandell  383. 

Pleading — Equitablb  Defense — Ejectment. — ^Under  section  59  of 
our  code  an  equitable  defense  may  be  interposed  to  a  legal  cause  of 
action,  including  what  tmder  the  old  practice  is  denominated  eject- 
ment   lb. 

Ejectment — New  Trial — ^Waiver. — Under  our  former  statute 
granting  a  new  trial  as  matter  of  right  to  the  losing  party  in  an  eject- 
ment suit  the  party  did  not  waive  his  right  to  such  new  trial  as  matter 
of  right  by  first  moving  for  a  new  trial  for  cause,  which  was  denied, 
and  giving  notice  of  appeal  which  was  not  perfected,  where  his  ap- 
plication for  new  trial  as  of  right  was  made  within  the  time  and  tmder 
the  conditions  prescribed  by  statute.    Ih. 

Vendor  and  Vendee — Purchasing  Outstanding  Title. — In  an  ac- 
tion for  possession  of  real  estate  where  plaintiff  claimed  that  defendant 
went  into  possession  under  contract  of  purchase  from  plaintiff  and 
was  therefore  estopped  to  deny  plaintiffs  title,  and  defendant  denied 
going  into  possession  tmder  such  contract  and  alleged  that  having  dis- 
covered plaintiff's  fraud  she  repudiated  the  contract  with  plaintiff  and 
purchased  an  outstanding  equity  of  redemption  and  entered  into  pos- 
session thereunder,  and  upon  conflicting  evidence  that  issue  was  de- 
cided in  favor  of  defendant,  the  finding  of  the  jury  disposed  of  plaint- 
iffs contention  and  it  was  unnecessary  to  determine  whether  a  vendee 
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who  takes  possession  of  real   estate   under  contract  of  purchase   is 
estopped  to  deny  the  title  of  the  vendor.    lb. 

Adverse  Suit — Nonsuit. — The  provision  of  section  2326  U.  S.  Rev. 
Stats,  to  the  effect  that  in  adverse  proceedings  if  title  to  the  ground  in 
controversy  is  not  established  in  either  party,  the  jury  shall  so  find, 
and  judgment  shall  be  entered  accordingly,  does  not  preclude  the  court 
from  entering  a  judgment  of  nonsuit  upon  defendant's  motion  where 
plaintiff  fails  to  prove  facts  necessary  to  make  a  prima  facie  case.  The 
plaintiff  having  failed  to  prove  a  cause  of  action  cannot  complain  that 
the  cause  was  dismissed.  And  the  defendant  may  determine  for  him- 
self whether  or  not  he  desires  a  verdict  upon  which  a  judgment  can 
be  based  affirmatively  establishing  his  ownership  and  right  of  posses- 
sion, and  whether  he  will  introduce  evidence  to  secure  such  verdict. 
Kirk  et  al  v.  Meldrum  et  al,  453.  . 

Paktnershif^-Judgments — ^JoiNT  AND  Severau — ^Whcrc  in  an  ac- 
tion upon  a  partnership  debt  only  one  of  the  two  partners  was  served 
with  summons  and  a  judgment  was  entered  against  the  individual 
partner  served  but  no  judgment  was  entered  against  the  partnership 
and  the  other  partner  was  afterwards  brought  in  by  scire  facias  under 
the  provisions  of  sections  235-240  of  the  code  and  a  judgment  was 
entered  against  said  partners  as  for  an  individual  debt,  in  the  absence 
of  a  judgment  against  the  firm  it  was  error  to  render  judgment  against 
the  defendants  as  for  an  individual  debt.    Ellsberry  v.  Block  et  al,  477. 

Eminent  Domain — Water  Rights. — In  determining  the  question  of 
necessity  for  taking  lands  sought  to  be  condemned  for  right  of  way  for 
irrigating  ditches  and  reservoirs,  the  question  as  to  whether  or  not  the 
enterprise  is  practicable  or  can  be  made  a  financial  success,  or  what 
petitioner  may  be  able  to  accomplish  in  the  way  of  obtaining  water 
which  can  be  utilized  through  his  proposed  ditch  or  reservoir  system, 
cannot  be  enquired  into.    Gibson  v.  Cann  499. 

Commissioners  to  Assess  Damages. — Where  in  an  action  for  dam- 
ages to  town  lots,  by  stipulation  of  the  parties,  commissioners  were 
appointed  to  assess  the  damages,  although  not  appointed  in  pursuance 
of  any  statute,  when  appointed,  they  constituted  a  judicial  body  and 
their  conduct  must  be  ccHitrolled  by  the  same  rules  which  control  the 
conduct  of  juries  and  other  like  bodies.  And  where  such  commission- 
ers in  assessing  the  damages  took  the  unsworn  and  ex  parte  opinions 
of  various  persons  as  expressed  to  the  individual  commissioners  and 
without  notice  to  the  parties  to  the  action,  such  conduct  must  result 
in  setting  aside  the  award  of  the  commissioners.  The  City  of  Pueblo  v. 
The  Shutt  Investment  Co.  524. 

Law  of  the  Case — Opinion  of  the  Court  of  Appeals. — Where  in 
an  action  for  damages  judgment  was  for  defendant  from  which  judg- 
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ment  plaintiff  a|>pealed  to  the  court  of  appeals  where  the  judgment 
was  reversed  and  remanded  for  a  new  trial  and  upon  retrial  plaintiff 
recovered  judgment  from  which  the  defendant  appealed  to  the  supreme 
court,  the  opinion  of  the  court  of  appeals  was  not  the  law  of  the  case 
and  binding  on  the  supreme  court  and  the  fact  that  defendant  did  not 
except  to  or  assign  error  upon  the  opinion  of  the  court  of  appeals  was 
immaterial.    lb. 

PRACTICE  IN  CRIMINAL  CASES :  Sec  CRIMINAL  LAW. 

PRESUMPTIONS : 

Partnership — Contracts. — ^Where  a  partnership  agreement  is  in 
writing  it  is  presumed  that  all  previous  negotiations  concerning  the 
same  were  merged  in  the  writing.    Mackey  v.  Magnon  lOO. 

Mines  and  Mining — Discovery  of  Mineral. — Where  a  discovery  of 
mineral  is  made  at  a  distance  under  ground  on  the  dip  of  the  vein  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that 
the  vein  extends  upward  at  the  same  angle,  and  a  valid  location  may 
be  made  by  making  the  point  where  the  vein  if  continued  to  the  sur- 
face would  be  disclosed,  the  initial  point  and  by  marking  and  describ- 
ing the  boundaries  therefrom.    Brewster  v.  Shoemaker  et  al.  176. 

Appellate  Practice — Reversal — Prejudicial  Error. — An  error 
must  be  prejudicial  to  justify  the  reversal  of  a  judgment,  but  an  error 
is  presumed  to  be  prejudicial  to  the  party  against  whom  it  is  made,  un- 
less it  affirmatively  appears  that  it  was  harmless.  The  Buckers  Irriga- 
tion, Milling  and  Improvement  Co,  et  al,  v.  The  Platte  Valley  Irriga- 
tion Co.  187. 

State  Warrants — Validity. — Where  no  issue  is  made  in  the  plead- 
ings as  to  the  validity  of  state  warrants,  no  evidence  is  required  as 
to  their  validity,  but  it  will  be  presumed  that  the  state  auditor  whose 
duty  it  is  to  investigate  and  determine  the  validity  of  claims  before 
issuing  warrants  therefor  did  his  duty  md  that  the  warrants  are  valid. 
Stiiart  V,  Nance  194. 

Attorneys  at  Law — ^Disbarm«nt. — In  disbarment  proceedings  there 
is  no  presumption  that  the  respondent  is  innocent,  and  unless  he  fairly 
and  in  detail  explains  to  the  court  his  entire  connection  with  the  trans- 
action wherein  he  is  charged  with  improper  conduct,  it  will  be  pre- 
sumed that  he  is  unable  to  do  so.  The  People  ex  rel.  The  Colorado 
Bar  Association  v.  Webster  223. 

Infants — Member  of  Family — Services — Compensation — Evi- 
SBNCE. — ^Where  a  minor  enters  a  family,  receiving  those  attentions  and 
care,  and  the  ordinary  necessaries  which  would  be  furnished  a  natural 
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member,  he  cannot  recover  for  services  rendered  the  head  of  the  fam- 
ily unless  an  agreement  be  shown  to  that  effect.  The  presumption  of 
law  is  that  his  support  compensates  for  the  services,  and  to  overcome 
this  presumption  an  agreement  for  compensation  must  be  established 
by  clear,  positive  and  direct  evidence.    Walker  v.  Taylor  233. 

Judgments — Record— Date  or  Entry. — Where  two  judgments  are 
rendered  on  the  same  day  and  entered  in  the  same  record  book,  in 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the  clerk 
entered  them  in  the  order  of  their  rendition  and  that  the  judgment 
first  entered  in  the  record  was  the  first  one  rendered.  The  Eagle  Gold 
Mining  Co.  v.  Bryarly  et  al.  262. 

Life  Insurance — Husband  and  Wife — Burden  of  Proof. — Wl.e-.c 
a  certificate  of  life  insurance  designates  the  beneficiary  as  the  wife  of 
liie  assured,  she  is  presumed  to  be  a  legal  wife,  and  the  burden  of  proof 
rests  with  one  disputing  such  relationship  to  establish  by  a  preponder- 
ance of  evidence  that  she  is  not  his  legal  wife.    Pittinger  v.  Pittinger 

Husband  and  Wife — Presumption  of  Legality  of  Marriage — 
Evidence. — Where  a  regular  marriage  ceremony  is  shown  to  have  been 
solemnized  the  presumption  of  its  legality  is  not  overcome  by  proof 
of  the  existence  of  a  former  marriage  of  the  husband  and  the  testimony 
of  the  former  wife  that  she  had  taken  no  steps  herself  to  procure  a 
divorce  and  that  no  process  had  been  served  on  her  in  any  divorce 
proceedings  instituted  by  her  husband,  where  the  second  marriage  took 
place  in  Colorado  six  years  after  the  husband  had  left  his  former  wife 
for  cause  in  Pennsylvania  and  where  the  evidence  shows  that  before 
the  second  marriage  of  the  husband,  the  former  wife  had  re*married 
or  gone  through  the  form  of  a  marriage  ceremony  with  another 
man.    lb. 

Same — Harmless  Error. — ^Where  the  evidence  is  insufficient  to  over- 
come the  presumption  of  legality  of  the  second  marriage  of  a  deceased 
husband,  the  admission  of  testimony  of  the  seo»nd  wife  that  her  hus- 
band had  told  her  he  had  been  divorced  from  his  former  wife,  if  er- 
roneous, was  not  prejudicial.    lb. 

District  Court — Records. — Where  the  journal  kept  by  the  clerk  of 
the  district  court  shows  that  the  court  was  regularly  convened  on  the 
first  day  of  a  regular  term  thereof  in  the  proper  county  district  and 
state,  all  orders  appearing  in  the  book  after  that  date  will  be  presumed 
to  have  been  entered  in  due  course  and  by  the  proper  officials  of  the 
court  at  that  term  unless  the  contrary  appears  from  the  record.  The 
Lake  Fork  Ditch  Co.  v.  Haley  et  al.  513. 
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CoNi'KACTS — Authority  Delegated  to  a  Committtee  May  Be  Exe- 
cuted BY  Majority. — ^Where  the  water  right  owners  in  a  ditch  dele- 
gated to  a  committee  authority  to  reorganize  the  company  and  the 
instrument  creating  the  committee  authorized  a  majority  to  act,  it  is 
immaterial  that  one  of  the  committee  did  not  participate  in  its  delib- 
erations where  a  majority  of'  the  committee  concurred  in  the  action. 
Doland  v.  The  Grand  Valley  Irrigittion  Co.  150. 

G)RPORATioNS — Contracts — ^Authority  of  Agents — ^Notice, — ^A  cor- 
poration can  only  act  through  its  authorized  agents,  and  one  contract- 
ing with  a  corporation  is  bound  to  take  notice  of  the  extent  of  authority 
of  its  agents  and  officers  with  whom  he  contracts.  The  Extension  Gold 
Mining  &  Milling  Co.  v.  Skinner  et  al.  237. 

Same — Board  op  Directors. — ^Where  the  by-laws  of  a  corporation 
vested  the  board  of  directors  and  president  with  the  general  manage- 
ment of  its  affairs  the  directors  could  only  act  as  a  board  and  not  in- 
dividually, and  a  contract  made  with  the  secretary  and  treasurer  who 
was  also  a  director  was  not  binding  on  the  corporation.    lb. 

Evidence — ^Authority — Declarations  of  Agent. — ^The  declarations 
of  an  agent  are  not  competent  to  establish  his  authority  as  such 
agent.    lb. 

Ratification. — ^To  constitute  a  ratification  of  an  unauthorized  act 
of  an  agent,  the  act  relied  upon  as  such  ratification  must  be  performed 
with  knowledge  of  all  the  material  facts.    lb. 

Corporations — Contracts — Burden  of  Proof. — ^Wherc  one  attempts 
to  enforce  a  contract  made  with  an  officer  of  a  corporation,  the  burden 
of  proof  is  on  him  to  establish  that  the  contract  is  binding  on  the  cor- 
poration,   lb. 

Corporations — Contracts  —  Commissions  —  Ratification. —  Where 
after  a  corporation  had  made  an  assignment  for  the  benefit  of  creditors 
the  secretary  and  treasurer,  who  was  also  a  director,  contracted  with 
agents  to  pay  a  commission  for  the  sale  of  the  corporation  property, 
the  contract  was  not  binding  on  the  corporation.  And  the  fact  that 
the  president  joined  the  assignee  in  a  petition  to  the  court  for  leave  to 
sell  the  property  to  the  purchasers  furnished  by  the  agents  was  not  a 
ratification  of  the  contract  for  commission  where  the  president  and 
other  officers  of  the  corporation  had  no  knowledge  of  the  contract 
made  with  the  secretary.    lb. 

Estates  of  Decedents — Liability  of  Agent  to  Estate  for  Money 
Loaned  for  Decedent. — ^Where  during  the  life  of  decedent  her  son  had 
the  management  of  her  money  with  authority  to  loan  the  same,  he  was 
not  liable  to  the  estate  for  money  loaned  during  her  life  to  persons  who 
became  insolvent,  unless  it  be  shown  that  he  was  guilty  of  negligence 
in  making  such  loans.    Haines  v.  Christie  et  al.  502. 
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Release — Dismissal  of  Action. — Where  an  action  was  brought 
against  a  principal  and  his  surety  a  dismissal  as  to  the  principal  where 
the  remedy  was  expressly  reserved  against  the  surety  by  taking  judg- 
ment against  him  did  not  operate  as  a  discharge  of  the  surety.  McAl- 
lister V.  The  People  156. 

Administrator's  Bond — Dismissal  of  Action  Against  Principal — 
LiABiUTY  OF  Surety. — ^Under  the  statutes  of  Colorado  the  obligee  in 
an  administrator's  bond  may  sue  all  or  any  one  or  more  of  the  obligors, 
and  where  an  action  was  brought  against  the  principal  and  surety  on 
such  bond  the  action  could  be  dismissed  as  to  the  principal  and  con- 
tinued as  to  the  surety  without  discharging  the  surety  from  liability,  lb, 

PROHIBITION : 

Ejectment — New  Trial  as  of  Right — Repeal  of  Law. — ^The  act 
Ocssion  laws  1899,  page  161),  amending  code  section  272  and  repealing 
that  part  of  the  section  which  gave  to  the  defeated  party  in  an  action 
for  possession  of  real  property  a  new  trial  as  matter  of  right  upon  ap- 
plication and  payment  of  costs  before  the  first  day  of  the  next  term, 
is  constitutional  and  applicable  to  causes  pending  but  in  which  there 
had  been  no  trial  at  the  time  the  repealing  act  took  effect,  and  the 
supreme  court  will  issue  a  writ  of  prohibition  to  prevent  a  district  court 
from  granting  a  new  trial  as  matter  of  right  in  such  case.  The  People 
V,  The  District  Court  of  Boulder  County  161. 

Same. — ^The  writ  of  prohibition  is  usually  issued  only  to  prohibit  a 
future  act,  but  where  a  district  court  has  already  entered  an  order  set- 
ting aside  a  judgment  and  granting  a  new  trial  as  matter  of  right  in 
an  action  for  possession  of  real  estate  wherein  the  trial  was  had  after 
the  law  granting  such  right  was  repealed,  the  writ  will  issue  to  prevent 
further  action  and  also  to  tmdo  what  has  already  been  done,  by  direct- 
ing the  court  to  set  aside  its  order  vacating  the  judgment  and  granting 
a  new  trial,  and  to  enter  a  new  order  reinstating  the  judgment.    Ih, 

Jurisdiction  of  Judges  of  Supreme  Court  in  Vacation. — ^Thc 
judges  of  the  supreme  court  have  no  authority  in  vacation  to  entertain 
an  application  for  a  writ  of  prohibition  or  to  enter  an  order  to  show 
cause  in  such  proceeding.  The  People  ex  rel.  Adams  et  al.  v.  The 
District  Court  485. 

PUBLIC  FUNDS: 

Deposit  in  Bank — Liabiuty  of  County  Treasurer. — A  receiver  of 
public  funds  should  be  held  to  strict  accountability  for  their  safety. 
In  an  action  against  a  county  treasurer  and  the  sureties  on  his  official 


666  Index. 

PUBLIC  FUNDS— ConKniMd. 

bond  to  recover  money  collected  in  his  official  cs^city  and  which  he 
failed  to  turn  over  to  his  successor,  an  answer  that  the  treasurer  de- 
posited the  money  in  a  solvent  banking  institution  in  good  repute,. 
which  subsequently  failed  whereby  the  money  was  lost  without  any 
negligence  on  the  part  of  the  treasurer,  states  no  defense  to  the  action. 
Gartley  et  al.  v.  The  People  227. 

Privatb  Funds — ^Liability  op  Bailee. — The  extraordinary  liability 
which  attaches  to  the  receiver  of  public  moneys  for  their  safety  does 
not  prevail  as  against  a  bailee  of  private  funds.  Such  bailee  is  only 
bound  to  exercise  that  degree  of  care  which  a  reasonably  prudent  man 
would,  under  like  circumstances,  exercise  for  the  safety  of  his  own 
funds.    lb. 

Estates  of  Decedents — Unknown  Heirs — Money  of  Estate  Paii> 
INTO  Treasury. — Money  paid  into  a  county  treasury  under  section  2804 
Mills  Ann.  Stats,  by  the  administrator  of  an  estate  to  be  held  for  un- 
known heirs,  does  not  become  the  property  of  the  county.  The  county 
through  its  treasurer  becomes  the  mere  bailee  of  such  money  with  the 
obligation  imposed  to  pay  it  without  interest  to  such  person  as  the 
county  court  having  administration  of  the  estate  shall  direct.  In  an- 
action  on  the  official  bond  of  a  county  treasurer  for  the  failure  of  the 
.  treasurer  to  turn  over  such  ftmd  to  his  successor,  an  answer  that  the 
fund  was  deposited  in  a  solvent  bank  in  good  repute,  which  subse- 
quently failed  whereby  the  fund  was  lost  without  any  negligence  on  the 
part  of  the  treasurer,  states  a  good  defense  to  the  action.    lb. 

Liability  of  County  Treasurer — Interest. — Money  in  the  hands  of 
a  county  treasurer  belonging  to  a  county  and  not  turned  over  to  his 
successor  at  the  time  the  latter  assumed  the  duties  of  the  office,  would 
draw  interest  at  the  legal  rate  from  that  date,  and  the  sureties  on  his 
official  bond  are  liable  to  the  county  for  such  money  with  interest    lb. 

PUBLIC  LANDS:  _....-._.._- ^ 

Railroads — Right  of  Way — Pre-emption      Rights    of    Settler. — 

The  act  of  congress  of  March  3,  1875  (18  U.  S.  Stats,  at  Large,  pages 
482-3),  granting  to  railroad  companies  right  of  way  through  the  public 
lands,  is  not  in  the  nature  of  an  absolute  grant  in  praesenti  but  it  is 
rather  an  offer  to  all  railroad  companies  and  takes  effect  as  a  grant  to 
any  particular  company,  only,  when  such  company  has  complied  with  the 
provisions  thereof  by  the  location  of  its  road  and  by  filing  with  the 
register  a  profile  thereof.  And  where  a  settler  has  secured  a  possessory 
right  to  any  part  of  the  public  domain  by  entering  thereon  and  filing 
a  pre-emption  declaratory  statement  before  a  railroad  company  locates 
its  road  and  files  a  profile  thereof,  the  rights  of  the  settler  are  superior 
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to  those  of  the  railroad  company  and  such  company  can  only  estab- 
lish its  right  of  way  across  such  land  by  condemning  the  possessory 
right  of  the  settler.  The  Denver  and  Rio  Grande  Railroad  Co,  tr» 
Wilson  6. 

Limitation. — ^As  between  rival  individual  claimants  of  land  acquired 
from  the  United  States  government,  the  statute  of  limitation  does  not 
begin  to  run  in  favor  of  an  adverse  claimant  in  possession  as  against  an 
entryman  until  the  latter  by  full  compliance  with  the  law  becomes  en- 
titled to  a  patent    lb. 

Railroads — Right  of  Way — Pre-emption  Settler. — ^Where  a  pre- 
emption settler  upon  public  land  notified  a  railroad  company  of  his 
claim  and  protested  against  the  company  entering  upon  his  land  and 
building  its  road  across  the  same  unless  compensation  be  given  him^ 
but  the  company  notwithstanding  such  protest  proceeded  to  take  pos- 
session of  and  build  its  road  on  a  strip  of  land  across  the  pre- 
emptor's  claim,  the  fact  that  such  settler  took  no  further  action  to> 
protect  his  possession  against  the  encroachments  of  the  company  until 
after  he  had  acquired  a  patent  would  not  estop  him  from  bringing  an 
action  in  the  nature  of  ejectment  against  the  railroad  company  to  re- 
cover possession  of  the  land  appropriated,  after  the  patent  was  issued 
and  within  the  time  prescribed  by  the  statute  of  limitation.    lb. 

RAILROADS : 

Public  Lands — Right  of  Way — Pre-emption  Rights  of  Settler. — 
The  act  of  congress  March  3,  1875  (18  U.  S.  Stats,  at  Large,  pages 
4B2-3),  granting  to  railroad  companies  right  of  way  through  the  pub- 
lic lands,  is  not  in  the  nature  of  an  "absolute  grant  in  ^aesenti  but  is 
rather  an  offer  to  all  railroad  companies  and  takes  effect  as  a  grant  to 
any  particular  company,  only,  when  such  company  has  complied  with 
the  provisions  thereof  by  the  location  of  its  road  and  by  filing  with 
the  register  a  profile  thereof.  And  where  a  settler  has  secured  a  pos- 
sessory right  to  any  part  of  the  public  domain  by  entering  thereon  and 
filing  a  pre-emption  declaratory  statement  before  a  railroad  company 
locates  its  road  and  files  a  profile  thereof,  the  rights  of  the  settler  are 
superior  to  those  of  the  railroad  company  and  such  company  can  only 
establish  its  right  of  way  across  such  land  by  condemning  the  pos- 
sessory right  of  the  settler.  The  Denver  and  Rio  Grande  Railroad  Co. 
V.  Wilson  6. 

Public  Lands — Right  of  Way — Pre-emption  Settler — Estoppel. — 
Where  a  pre-emption  settler  upon  public  land  notified  a  railroad  com- 
pany of  his  claim  and  protested  against  the  company  entering  upon  his 
land  and  building  its  road  across  the  same  unless  compensation  be 
given  him,  but  the  company  notwithstanding  such  protest  proceeded 
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to  take  possession  of  and  build  its  road  on  a  strip  of  land  across  the 
pre-emptor's  claim,  the  fact  that  such  settler  took  no  further  action  to 
protect  his  possession  against  the  encroachments  of  the  company  until 
after  he  had  acquired  a  patent  would  not  estop  him  from  bringing  an 
action  in  the  nature  of  ejectment  against  the  railroad  company  to  re- 
-cover  possession  of  the  land  appropriated,  after  the  patent  was  issued 
and  within  the  time  prescribed  by  the  statute  of  limitation.    lb. 

Same — Damage — Appellate  Practice — Remittitur, — In  an  action 
by  a  pre-emption  claimant  against  a  railroad  company  for  possession 
of  land  appropriated  by  the  company  for  its  track  and  for  damages, 
where  the  court  instructed  the  jury  that  they  should  assess  only  nom- 
inal damage  for  the  ouster  but  the  jury  in  addition  to  damage  for 
rental  value  and  detention  found  for  plaintiff  $2,000  damage  for  the 
ouster,  and  there  is  nothing  in  the  abstract  to  sustain  the  finding,  the 
•damage  for  ouster  will  be  set  aside,  but  where  the  balance  of  the  judg- 
ment is  correct  the  judgment  will  not  be  reversed  provided  plaintiff 
-enters  a  remittitur  for  the  damage,  but  will  be  modified  and  affirmed.  lb. 

Right  of  Way — Stay  of  Judgment — G)ndem nation. — Where  a 
land  owner  recovered  judgment  for  possession  of  land  appropriated 
by  a  railroad  company  for  its  right  of  way  together  with  damages  for 
rent  and  costs,  that  part  of  the  judgment  for  possession  may  be  stayed 
a  reasonable  time  to  permit  the  defendant  to  proceed  to  condemn  the 
land  for  right  of  way.    lb. 

RATIFICATION :    See  PRINCIPAL  AND  AGENT. 

RECEIVERS : 

Mortgages — Foreclosure — Notice. — ^Before  an  order  of  '  court  ap- 
pointing a  receiver  can  legally  be  made,  notice  must  be  given  to  those 
entitled  to  be  heard.  In  an  action  to  foreclose  a  mortgage  and  pray- 
ing for  the  appointment  of  a  receiver  by  a  minority  holder  of  the  bonds 
secured  by  the  mortgage  where  the  plaintiff  alleges  as  a  basis  of  its 
right  to  ask  a  foreclosure  that  the  trustee  had  abandoned  its  trust,  and 
that  its  interests  was  antagonistic  to  the  mortgage  creditors,  notice 
to  the  trustee  of  the  application  for  a  receiver  was  not  notice  to  or 
binding  upon  other  bondholders  not  parties  to  the  suit  The  Belknap 
Savings  Bank  v.  The  Lamar  Land  and  Canal  Co.  et  al.  326. 

Same — Intervention — Estoppel. — In  an  action  by  a  holder  of  a 
minority  of  the  bonds  secured  by  a  deed  of  trust,  to  foreclose  and  ask- 
ing for  a  receiver,  where  another  bondholder  presented  a  petition  of 
intervention  asking  to  be  made  a  party  plaintiff  and  to  adopt  the  allega- 
tions of  plaintiffs  complaint  which  petition  was  not  granted  and  peti- 
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doner  withdrew  its  petition  to  intervene  as  plaintiff  and  with  others 
was  permitted  to  appear  as  defendant,  petitioner  was  not  estopped  by 
his  intervention  petition  to  object  to  orders  previously  issued  appoint- 
ing a  receiver  and  authorizing  the  issuance  of  receiver's  certificates.  lb. 

Same. — In  an  action  by  a  holder  of  a  minority  of  the  bonds  secured 
by  a  deed  of  trust,  to  foreclose  and  asking  for  a  receiver,  other  bond- 
holders by  voluntarily  appearing  as  defendants  after  the  appointment 
of  .,  cceiver  and  the  issuance  of  receiver's  certificates,  are  not  estopped 
thereby  to  object  to  the  validity  of  the  certificates  on  the  ground  that 
the  parties  affected  by  them  had  no  notice  of  the  application  upon 
which  they  were  based.    lb. 

Trusts  and  Trustees — Act  of  Trustee  in  Violation  of  the  Trust 
Not  Binding  on  Cestui  que  trust. — ^A  trustee  for  mortgage  bond- 
holders who  in  violation  af  the  trust  consents  that  receiver's  certificates 
shall  be  given  a  preference  lien  over  the  mortgage  bonds  does  not 
thereby  bind  the  bondholders  or  estop  them  to  object  to  the  validity  of 
such  certificates.    lb. 

Same — ^Admissions  of  Trustee. — In  an  action  to  foreclose  and  for 
the  appointment  of  a  receiver  by  a  minority  bondholder,  wherein  the 
trustee  was  made  defendant  and  charged  with  being  unfaithful  to  its 
trust  and  antagonistic  to  the  bondholders,  admissions  in  the  answer  of 
the  trustee  are  not  binding  on  other  bondholders  not  parties  to  the  ac- 
tion,     lb. 

Mortgages — Receiver's  Certificates. — The  fact  that  receiver's  cer- 
tificates sold  at  too  great  a  discount  is  no  reason  why  mortgage  bond- 
holders other  than  the  purchasers  of  the  certificates  should  not  ques- 
tion their  legality  and  object  to  giving  them  a  preference  over  the 
mortgage  bonds.    lb. 

Same — Estoppel. — In  an  action  by  a  minority  mortgage  bondholder 
to  foreclose  and  asking  for  a  receiver,  the  fact  that  certain  receiver's 
certificates  were  'issued  after  the  other  bondholders  were  made  de- 
fendants in  the  action  without  objection  on  their  part  does  not  estop 
them  to  object  to  a  former  series  of  certificates  issued  before  they  were 
made  parties  to  the  action  .    lb. 

Receiver's  Certificates — False  Representations. — Where  in  a 
foreclosure  suit,  by  reason  of  false  representations  of  plaintiff's  agent 
receiver's  certificates  were  sold  to  plaintiff  for  a  less  sum  than  plaintiff 
had  authorized  its  agent  to  pay  for  them  the  court  properly  canceled 
such  certificates  to  the  amount  of  the  difference  between  what  the 
agent  was  authorized  to  pay  and  what  he  did  pay,  the  certificates  still 
being  held  by  plaintiff.    lb. 

Receiver's   Certificates — Prior   Liens — Parties. — A   purchaser   of 
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receiver's  certificafees  takes  ttwm  subject  to  die  rights  of  parties  who 
have  prior  liens  upon  the  property  and  who  have  not,  but  should  have, 
been  brought  before  the  court  If  receiver's  certificates  are  issued 
without  prior  lien  holders  having  been  brought  before  the  court,  when 
they  do  appear  or  are  brought  before  the  court  they  are  entitled  to 
contest  the  necessity,  validity  and  amount  of  such  certificates  as  fully 
as  if  such  questions  were  then  for  the  first  time  presented  for  deter- 
mination,   lb. 

Corporations — Canal  Companies. — ^A  canal  company  incorporated 
under  the  laws  of  Colorado  for  the  purpose  of  irrigating  its  own  lands 
and  lands  of  its  grantees  is  not  a  quasi  public  corporation  in  the  sense 
that  the  equitable  doctrine  of  preference  should  apply  to  it  as  in  case 
of  insolvent  railroad  corporations.  The  court  has  no  power  to  appoint 
a  receiver  to  conduct  the  business  of  such  insolvent  canal  company 
and  to  authorize  receiver's  certificates  for  such  purpose  and  to  give 
such  certificates  a  preference  over,  or  co-ordinate  lien  with,  prior 
mortgage  bonds,  without  the  consent  of  the  bondholders.    Ib> 

REFEREES : 

Practice — Objections  to  Referee's  Report. — Where  a  referee  was 
appointed  to  hear  and  decide  the  whole  issue,  and  objections  and  ex- 
ceptions to  his  report  were  properly  filed,  the  court  had  no  authority 
to  approve  the  report  without  an  examination  of  the  testimony  and 
where  the  court  passed  upon  and  overruled  the  excq)tions  and  entered 
judgment  upon  the  report  without  examining  the  testimony  the  judg- 
ment will  be  reversed.    Jones  v.  Van  Horn  et  a/.  126. 

Same — ^Appellate  Practice — Bill  of  Exceptions. — ^Wherc  the  trial 
court  passed  upon  and  overruled  exceptions  to  a  referee's  report  and 
entered  judgment  upon  the  report  without  an  examination  of  the  tes- 
timony, on  appeal  there  are  no  findings  of  the  court  to  pass  upon  and 
it  is  immaterial  that  the  bill  of  exceptions  does  not  contain  all  the 
evidence  taken  before  the  referee  since  the  appellate  court  is  not  re- 
quired to  examine  the  testimony,    lb, 

RES  JUDICATA: 

Water  Rights — Reversal  of  Decree— New  Trial. — Where  on  ap- 
peal from  a  judgment  decreeing  to  junior  approprialors  a  prior  right 
to  the  waters  of  a  tributary  stream  on  the  ground  that  they  had  largely 
increased  the  flow  of  such  stream  by  the  drainage  of  adjacent  lands, 
the  appellate  court  sustained  the  lower  court  to  the  extent  that  such 
junior  appropriators  were  entitled  to  the  increase  of  water  they  had 
caused  to  flow  in  the  stream,  but  reversed  the  judgment  because  it 
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decreed  them  all  the  water  in  the  stream  instead  of  only  the  increase 
and  the  cause  was  remanded  for  a  new  trial,  on  a  second  trial,  no 
finding  of  fact  made  hy  the  lower  court  on  the  former  trial,  or  which 
the  appellate  court  said  was  supported  hy  the  evidence,  was  res  judicata 
of  any  fact  upon  which  the  rights  of  the  parties  to  the  waters  of  such 
stream  depended.  The  Buckets  Irrigation,  Milling  and  Improvement 
Co,  et  al.  V.  The  Platte  Valley  Irrigation  Co,  187. 

SALARIES  AND  FEES: 

AmoFBiATioNS — Public  Officers  and  Employees.— As  to  prefer- 
ence of  payment  from  public  revenue  of  the  state  there  is  no  distinc- 
tion between  the  salaries  of  the  officers  of  the  executive,  legislative  and 
judicial  departments  and  the  salaries  of  the  employees  and  other  neces- 
sary incidental  expenses  of  such  departments,  whether  they  be  provided 
for  by  continuing  appropriations  or  only  by  the  general  appropriation 
bill.    Stuart  v,  Nance  194. 

SALES  ? 

Corporations — Banks — Reduction  of  Capital  Stock — Purchase 
BY  Bank  of  its  Capital  Stock.. — Where  a  bank  reduced  its  capital 
stock  one-half  and  distributed  assets  of  the  bank  amongst  the  stock- 
holders equal  to  one-half  the  par  value  of  the  original  stock,  such  a 
transaction  was  in  effect  a  sale  of  one-half  of  the  capital  stock  of  the 
bank  to  itself  which  is  prohibited  by  law  except  in  specified  instances, 
and  its  agreement  to  pay  for  such  stock  is  therefore  in  violation  of 
its  charter  powers  and  cannot  be  enforced  to  the  detriment  of  the  rights 
of  general  creditors.    Kassler  v,  Kyle  374. 

Same — Innocent  Purchaser. — Where  a  party  who  held  bank  stock 
as  collateral  security  was  notified  by  the  owner  of  the  s^k  that  the  bank 
was  reducing  its  stock  and  at  the  niquest  of  such  owner  he  returned 
the  original  stock  and  received  in  lieu  thereof  one-half  the  amount  in 
new  stock  and  the  othor  half  in  deposit  certificates  he  was  not  an  inno- 
cent purchaser  of  such  certificates.    Ih. 

Injunctions — Sale  Under  Special  Execution. — Where  a  decree 
is  entered  foreclosing  a  mechanic's  lien  and  ordering  a  sale  of  an  inter- 
est in  certain  real  estate  an  injunction  will  not  issue  in  favor  of  a  party 
in  possession  and  claiming  ownership  of  such  real  estate  to  restrain  the 
sheriff  from  selling  such  property  under  the  order  in  the  absence  of 
fraud  in  obtaining  such  decree,  when  a  sale  will  not  result  in  gross 
injustice  or  irreparable  injury  to  the  party  seeking  to  enjoin  it,  and 
an  action  at  law  to  test  the  validity  or  eifect  thereof  affords  a  complete 
and  adequate  remedy.    Meyer  et  al,  v.  Ives  et  al.  461. 
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SELF-DEFENSE:    See  CRIMINAL  LAW- 
SPECIFIC  PERFORMANCE:  See  CONTRACTS 

STATE  REVENUE: 

Mandamus — Pleading — Information  and  Belief. — Statements  and 
denials  in  a  mandamus  proceeding  must  be  specific  and  definite  and 
not  upon  information  and  belief,  or  if  upon  information  and  belief  there 
must  be  a  showing  why  they  are  not  positively  stated.  A  petition  and 
alternative  writ  of  mandamus  to  compel  the  state  treasurer  to  pay 
certain  state  warrants  in  which  the  facts  are  alleged  upon  the  informa- 
tion and  belief  of  relator  are  insufficient  to  warrant  the  mandamus, 
since  the  treasurer's  ofHce  is  a  public  one  and  his  books  and  accounts 
relating  to  warrants  are  open  to  inspection.  Kephart,  State  Treasurer, 
V.  The  People  ex  rel.  The  American  Savmgs  Bank  73. 

Mandamus — State  Warrants. — ^To  justify  a  mandamus  against  the 
state  treasurer  to  pay  a  state  warrant,  it  must  affirmatively  appear  in 
the  alternative  writ  that  there  is  money  in  the  hands  of  the  treasurer 
belonging  to  the  specific  fund  against  which  the  warrant  is  drawn  and 
which  came  from  the  revenues  of  that  particular  year  and  that  there 
are  not  other  warrants  entitled  to  prior  pa3rment  sufficient  to  exhaust 
such  fund.    lb. 

Mandamus — Pleading — Legal  Concxusion. — An  averment  in  an 
alternative  writ  of  mandamus  that  there  is  money  in  the  treasury  ap- 
plicable to  the  payment  of  the  warrant  and  that  it  is  the  duty  of  the 
treasurer  to  pay  the  same  is  but  a  legal  conclusion  of  the  pleader  and 
insufficient  to  warrant  the  relief.    lb. 

Mandamus — State  Warrants — Pleading — Burden  of  Proof. — In  a 
proceeding  by  mandamus  to  compel  the  state  treasurer  to  pay  a  war- 
rant, the  alternative  writ  must  allege  all  the  facts  which  make  it  the 
duty  of  the  treasurer  to  pay  the  same,  and  when  such  facts  are  put  in 
issue  by  an  answer,  the  burden  of  proof  is  on  the  petitioner  affirm- 
atively to  establish  them  and  not  on  the  treasurer  to  negative  their 
existence,  whether  it  be  a  preferred  or  non-preferred  warrant,  drawn 
upon  a  fund  created  by  a  continuing  or  biennial  appropriation.  Stuart 
V.  Nance  194. 

State  Warrants — ^Validity — Presumption. — Where  no  issue  i$ 
made  in  the  pleadings  as  to  the  validity  of  state  warrants,  no  evi- 
dence is  required  as  to  their  validity,  but  it  will  be  presumed  that  the 
state  auditor  whose  duty  it  is  to  investigate  and  determine  the  validity 
of  claims  before  issuing  warrants  therefor  did  his  duty  and  that  the 
warrants  are  valid.    lb. 

Appropriations — Preferred— Expenses   of   Government. — The   nee- 
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essary  appropriations  to  defray  the  expenses  of  the  executive  legis- 
latiye  and  judicial  departments  of  the  state  government  for  each  fiscal 
year,  including  interest  on  any  valid  public  debt,  are  entitled  to  pref- 
erence over  any  other  appropriations  from  the  public  revenue  of  the 
state,  without  reference  to  the  date  of  the  passage  of  the  acts  making 
such  a{>propriations.    lb. 

Same. — ^As  to  preference  of  payment  from  public  revenue  of  the 
state  there  is  no  distinction  between  the  salaries  of  officers  of  the 
executive,  legislative  and  judicial  departments  and  the  salaries  of  the 
employees  and  other  necessary  incidental  expenses  of  such  departments, 
whether  they  be  provided  for  by  continuing  appropriations  or  only 
by  tke  general  appropriation  bill.    lb. 

AppROPRiAfioNs — Priority — Date  of  Acts. — ^The  priority  of  appro- 
pilations  based  upon  the  date  of  the  taking  effect  of  the  respective 
acts  making  the  appropriations  does  not  apply  to  preferred  appropri- 
ations, and  applies  to  non-preferred  appropriations  only  in  case  the 
general  assembly  has  not  otherwise  legally  provided.    Jb, 

G)NTrNuiNG  Appropriations — Preferred  Claims. — A  continuing 
appropriation  is  not  necessarily  a  preferred  claim  against  the  public 
revenue  of  the  state.  All  preferred  appropriations,  whether  continu- 
ing or  made  by  the  legislature  for  each  particular  year  are  equal  as 
to  priority  of  payment.  And  an  appropriation  for  a  preferred  pur- 
pose made  at  each  session  of  the  legislature  will  take  precedence  over 
a  prior  continuing  appropriation  for  a  non-preferred  purpose.     lb. 

State  Warrants — Registration — Priority  of  Payment. — The  stat- 
ute requiring  state  warrants  to  be  paid  in  the  order  of  their  reg- 
istration is  applicable  only  as  between  warrants  of  the  same  rank. 
In  case  of  a  shortage  of  the  state  revenue  a  warrant  drawn  in  pay- 
ment of  a  preferred  claim  though  presented  for  payment  and  regis- 
tered subsequent  to  the  presentation  and  registration  of  a  warrant  for 
a  non-preferred  claim  must,  notwithstanding  its  later  registry,  be  paid 
before  the  earlier  registered  warrant  for  the  non-preferred  claim  is 
paid.    lb. 

Counties — Municipal  Corporations — Costs. — A  statute  directing 
the  clerk  of  the  supreme  court  to  collect  from  each  party,  to  a  cause 
or  proceeding  in  that  court,  in  addition  to  the  fees  already  provided, 
a  fee  of  five  dollars  for  the  purpose  of  state  revenue,  does  not  apply 
to  counties  and  mnuicipal  corporations  when  parties  to  suits.  The 
City  of  Denver  v.  Bonsteel,  483. 
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Corporations — Foreign  G)rporations — Doing  Business  in  State. — 
A  suit  brought  in  this  state  by  a  foreign  corporation  to  enforce  the 
collection  of  state  warrants  bought  at  its  place  of  business  outside  the 
state,  is  not  doing  business  in  the  state  such  as  is  contemplated  by  our 
statute  which  prohibits  foreign  corporations  from  doing  business  in 
the  state  until  they  have  paid  a  prescribed  fee  to  the  secretary  of 
state.  Kephart,  State  Treasurer  v.  The  People  ex  rel.  The  American 
Savings  Bank  73. 

Mandamus — Pleading — Information  and  Belief. — Statements  and 
denials  in  a  mandamus  proceeding  must  be  specific  and  definite  and 
not  upon  information  and  belief,  or  if  upon  information  and  belief  there 
must  be  a  showing  why  they  are  not  positively  stated.  A  petition  and 
alternative  writ  of  mandamus  to  compel  the  state  treasurer  to  pay  cer- 
tain state  warrants  in  which  the  facts  are  alleged  upon  the  informa- 
tion and  belief  of  relator  are  insufficient  to  warrant  the  mandamus, 
since  the  treasurer's  office  is  a  public  one  and  his  books  and  accounts 
relating  to  warrants  are  open  to  inspection,    lb,  ^ 

Mandamus — Pleading. — To  justify  a  mandamus  against  the  state  j 

treasurer  to  pay  a  state  warrant,  it  must  affirmatively  appear  in  the 
alternative  writ  that  there  is  money  in  the  hands  of  the  treasurer  be- 
longing to  the  specific  fund  against  which  the  warrant  is  drawn  and 
which  came  from  the  revenues  of  that  particular  year  and  that  there  are 
not  other  warrants  entitled  to  prior  payment  sufficient  to  exhaust  such 
fund.   lb. 

Same — Burden  of  Proof. — ^An  alternative  writ  of  mandamus  against 
a  state  treasurer  to  compel  the  payment  of  a  warrant  must  clearly 
allege  all  the  facts  which  make  it  the  duty  of  the  treasurer  to  pay  the 
warrant,  and  when  put  in  issue  by  the  answer  the  burden  of  proof  is 
on  the  relator  to  affirmatively  establish  these  facts,  and  not  on  the 
treasurer  to  negative  their  existence.   lb. 

Mandamus — Pleading — ^Legal  G)nclusion. — ^An  averment  in  an 
alternative  writ  of  mandamus  that  there  is  money  in  the  treasury  ap- 
plicable to  the  payment  of  the  warrant  and  that  it  is  the  duty  of  the 
treasurer  to  pay  the  same  is  but  a  legal  conclusion  of  the  pleader  and 
insufficient  to  warrant  the  relief.    lb. 

Mandamus — Pleading — Burden  of  Proof. — In  a  proceeding  by  man- 
damus to  compel  the  state  treasurer  to  pay  a  warrant,  the  alternative 
writ  must  allege  all  the  facts  which  make  it  the  duty  of  the  treasurer 
to  pay  the  same,  and  when  such  facts  are  put  in  issue  by  an  answer, 
the  burden  of  proof  is  on  the  petitioner  affirmatively  to  establish  them 
and  not  on  the  treasurer  to  negative  their  existence,  whether  it  be  a 
preferred  or  non-preferred  warrant,  drawn  upon  a  fimd  created  by  a 
continuing  or  biennial  appropriation.    Stuart  v.  Nance  194. 
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Validity — Presumption. — Where  no  issue  is  made  in  the  pleadings 
as  to  the  validity  of  state  warrants,  no  evidence  is  required  as  to  their 
validity,  but  it  will  be  presumed  that  the  state  auditor  whose  duty  it 
is  to  investigate  and  determine  the  validity  of  claims  before  issuing 
warrants  therefor  did  his  duty  and  that  the  warrants  are  valid.   lb. 

Registration — Priority  op  Payment. — The  statute  requiring  state 
warrants  to  be  paid  in  the  order  of  their  registration  is  applicable  only  as 
between  warrants  of  the  same  rank.  In  case  of  a  shortage  of  the  state 
revenue  a  warrant  drawn  in  payment  of  a  preferred  claim  though  pre- 
sented for  payment  and  registered  subsequent  to  the  presentation  and 
registration  of  a  warrant  lor  a  non-preferred  claim  must,  notwithstand- 
ing its  later  registry,  be  paid  before  the  earlier  registered  warrant  for 
the  non-peferred  claim  is  paid.   lb. 

STATUTE  OF  FRAUDS: 

Pleading — Speofxc  Performance — Possession  and  Improvements 
Under  Contract  op  Purchase. — In  an  action  for  possession  of  real 
•estate  an  answer  which  attempts  to  set  up  a  defense  under  a  contract 
of  purchase  inhibited  by  the  statute  of  frauds,  on  the  ground  of  pos- 
session and  improvements  made  under  such  contract,  which  fails  to 
allege  that  defendant  entered  into  possession  of  the  premises  under  and 
in  pursuance  of  such  contract,  or  that  the  improvements  were  placed 
thereon  in  furtherance  of  and  in  reliance  on  the  contract  is  insufficient 
to  state  a  defense  to  the  action.  Eberville  v.  The  Leadville  Tunneling, 
Mining  and  Drainage  Co,  241. 

STATUTORY  CONSTRUCTION: 

Constitutional  Law — Retrospective  Law. — The  act  of  April  i,  1897, 
(Session  Laws  1897  p.  259),  providing  a  mode  of  ascertaining  the  av- 
erage number  of  cars  in  use  in  the  state  belonging  to  individuals  or 
corporations  other  than  railroad  companies  operating  a  line  of  rail- 
road, is  not  retrospective  as  to  taxes  for  the  year  1897  as  such  cars 
were  already  subject  to  taxation  and  this  act  merely  provides  a  method 
of  ascertaining  the  average  number  in  use  during  the  year.  The  Amer- 
ican Refrigerator  Transit  Co.  v.  Adams  et  al.  119. 

Taxes  and  Taxation — Railroad  Cars  Owned  Outside  the  State — 
— Uniformity — Constitutional  Law. — The  act  (Session  Laws  1897 
page  259)  providing  a  method  for  ascertaining  the  average  number  of 
cars  in  use  in  the  state  and  owned  by  individuals  or  corporations  other 
than  railroad  companies  operating  a  line  of  railroad,  is  not  in  violation 
oi  the  rule  of  uniformity  of  taxes  enjoined  by  section  3  article  10 
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of  the  constitution  because  it  excepts  from  its  operation  cars  belonging 
to  railroad  companies  operating  a  line  of  railroad.   lb. 

Same. — The  act  (Session  Laws  1897  page  259)  is  not  in  violation  of 
the  14th  amendment  of  the  constitution  of  the  United  States  because  it 
fails  to  provide  an  opportunity  for  the  owners  of  cars  to  be  heard  as 
such  an  opportunity  is  afforded  by  the  act  of  1891  (Session  Laws  1S91 
page  293).    lb. 

Ejectment — New  Trial  as  of  Right — Repeal  of  Law — Prohibit 
TiON. — The  act  (Session  Laws  1899  page  161)  amending  code  section 
272  and  repealing  that  part  of  the  section  which  gave  to  the  defeated 
party  in  an  action  for  possession  of  real  property  a  new  trial  as  mat- 
ter of  right  upon  application  and  payment  of  costs  before  the  first  day 
of  the  next  term,  is  constitutional  and  applicable  to  causes  pending 
but  in  which  there  had  been  no  trial  at  the  time  the  repealing  act  took 
effect,  and  the  supreme  court  will  issue  a  writ  of  prohibition  to  pre- 
vent a  district  court  from  granting  a  new  trial  as  matter  of  right  in 
such  case.     The  People  v.  The  District  Court  of  Boulder  County  161. 

Water  Rights — Riparian  Rights — Common  Law. — The  act  of  1861 
adopting  the  common  law  was  limited  to  the  extent  that  it  was  ap- 
plicable to  our  conditions.  The  law  of  necessity  rendered  the  common 
law  doctrine  of  riparian  rights  wholly  inapplicable  in  this  jurisdiction 
and  required  its  abrogation,  so  that  notwithstanding  the  declaration  of 
the  statute  it  has  never  been  recognized  as  controlling  in  the  matter 
of  water  rights.    Crippen  v.  White  et  al.  298. 

Water  Rights — Statutory  Construction. — The  act  of  1861  provid- 
ing that  all  persons  who  own  or  hold  a  possessory  right  to  any  land  on 
the  bamk,  margin  or  neighborhood  of  any  stream  of  water  should  be 
entitled  to  the  use  of  the  water  of  said  stream,  for  the  purposes  of 
irrigation,  does  not  purport  to  vest  title  to  water  in  a  stream  in  the 
owner  of  lands  thereon,  but  its  object  was  to  secure  to  such  owners  the 
right  fo  divert  water  for  the  purpose  of  irrigation.    lb. 

Retrospective — By-Laws.. — ^The  rule  of  statutory  construction,  that 
a  statute  will  not  be  construed  to  have  a  retrospective  effect  unless  it  is 
clear  that  it  was  intended  to  have  such  effect,  is  applicable  to  the  by- 
laws of  a  mutual  insurance  association,  and  where  a  by-law  of  such 
association  authorizing  the  change  of  beneficiaries  in  policies  at  the 
will  of  the  assured  has  nothing  in  it  to  indicate  that  it  was  intended  to 
affect  policies  theretofore  issued,  it  will  be  presumed  that  it  was  not 
intended  to  affect  such  policies.    Pittinger  v,  Pittinger  308. 

Mines  and  Mining — Adverse  Suits — Limitation. — Section  2332 
U.  S.  Rev.  Stats,  providing  thai  where  persons  have  held  and  worked 
mining  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute 
of  limitations  for  mining  claims  of  the  state  or  territory  where  the 
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same  may  be  situated,  evidence  of  such  possession  and  working  shall 
he  sufficient  to  establish  a  right  to  a  patent,  in  the  absence  of  any  ad- 
verse claim,  was  intended  to  make  evidence  of  such  possession  and 
working  prima  facie  sufficient  before  the  land  department  to  secure 
patent,  but  the  provisions  of  said  section  are  not  available  as  a  defense 
to  an  adverse  suit  by  a  claimant  of  a  conflicting  location,  except  it 
might  be  in  such  action  that  proof  of  such  possession  would  be  suf- 
ficient upon  which  to  presume  that  all  steps  necessary  to  effect  a  loca- 
tion had  been  taken.  Cleary  v.  Skifp,ch  et  al.  362. 

Practice— Adverse  Suits — Nonsuit. — ^The  provision  of  section  2326 
U.  S.  Rev.  Stats,  to  the  effect  that  in  adverse  proceedings  if  title  to 
the  ground  in  controversy  is  not  established  in  either  party,  the  jury 
shall  so  find,  and  judgment  shall  be  entered  accordingly,  does  not  pre- 
clude the  court  from  entering  a  judgment  of  nonsuit  upon  defendant's 
motion  where  plaintiff  fails  to  prove  facts  necessary  to  make  a  prima 
facie  case.  The  plaintiff  having  failed  to  prove  a  cause  of  action  can- 
not complain  that  the  cause  was  dismissed.  And  the  defendant  may 
determine  for  himself  whether  or  not  he  desires  a  verdict  upon  which 
a  judgment  can  be  based  affirmatively  establishing  his  ownership  and 
right  of  possession,  and  whether  he  will  introduce  evidence  to  secure 
such  verdict    Kirk  et  al,  v.  Meldrum  et  al,  453. 

Mines  and  Mining — Amended  Certificates — Placer  Claims. — Sec- 
tion 3160  Mills  Ann.  Stats,  providing  that  the  locator  of  any  mining 
claim  may  file  an  additional  certificate  thereon  subject  to  the  provisions 
of  the  act,  embraces  all  classes  of  mining  claims  and  is  applicable  to 
placer  claims.   Ih, 

Counties — Municipal  Corporations — Costs — State  Revenue. — ^A 
statute  directing  the  clerk  of  the  supreme  court  to  collect  from  each 
party,  to  a  cause  or  proceeding  in  that  court,  in  addition  to  the  fees 
already  provided,  a  fee  of  five  dollars  for  the  purpose  of  state  revenue, 
does  not  apply  to  counties  and  municipal  corporations  when  parties  to 
suits.    City  of  Denver  v.  Bone  steel  483, 

Statutes — ^Unconstitutional  Section — Amendment. — Where  an 
act  of  the  legislature  containing  a  section  obnoxious  to  section  21  article 
5  of  the  constitution  as  not  coming  within  the  subject  matter  expressed 
in  the  title  is  amended  by  an  act  entitled  an  act  to  amend  the  act,  re- 
peating the  title  thereof,  which  amendatory  act  amends  the  void  sec- 
tion by  adding  thereto  a  clause  that  brings  it  within  the  meaning  of 
the  subject  matter  of  the  title,  the  rule  that  a  void  section  of  a  statute 
cannot  be  amended  has  no  application  since  the  title  of  the  amendatory 
set  makes  it  an  amendment  of  the  act  and  not  an  amendment  of  the 
section.    Rice  v.  The  Colorado  Smelting  Co.  519. 

Cities  and  Towns — Withdrawal  of  Territory  from  Corporation — 
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Statutes — Repeal. — Section  2742  Gen.  Laws  1877  as  amended  in  1879 
(Mills  Ann.  Stats,  sec  4530}  so  far  as  it  applied  to  cities  and  incorpo- 
rated  towns  was  superseded  and  repealed  by  the  act  of  1891  (Laws  1891, 
page  392)  ^providing  for  the  disconnection  of  territory  from  cities  and 
towns  and  the  act  of  1891  was  expressly  repealed  by  the  act  of  1893 
(Laws  of  1893,  page  461)  so  that  there  is  no  statute  in  the  state  author- 
izing the  disconnection  of  territory  from  a  city  or  incorporated 
town.  lb, 

SUMMONS: 

Practice— Authority  of  County  Judge  to  Act  as  Clerk. — ^A  county 
judge  may  elect  to  perform  the  duties  of  clerk  of  his  court  and  when 
he  does  so  elect  is  authorized  to  issue  and  sign  all  processes  from  his 
court.  But  when  a  clerk  has  been  appointed  by  a  county  judge,  so  long 
as  the  appointment  is  not  revoked,  the  clerk  or  his  deputy  alone  has 
power  to  discharge  the  clerical  duties  of  the  office,  and  a  summons 
issued  and  signed  by  the  judge  is  void  notwithstanding  the  disqualica- 
tion  of  the  clerk  to  act  on  account  of  absence  or  sickness.  McNevins  v. 
McNevins  245. 

Practice — Summons  by  Publication — ^Delay. — In  an  action  against 
a  foreign  corporation  where  summons  was  by  publication,  and  where 
defendant  was  present  by  its  attorney  objecting  to  the  service,  a  delay 
of  four  months,  after  the  return  of  the  sheriff  that  defendant  could  not 
be  found  in  his  county,  before  publication  of  summons,  was  not  fatal 
to  the  service  so  as  to  justify  the  reversal  of  the  judgment  The  Eagle 
Gold  Mining  Co.  v,  Bryarly  et  ai  262. 

Mechanics'  Liens — Consoudation — Alias  Summons. — Where  sev- 
eral cases  to  enforce  mechanics'  liens  are  consolidated  an  alias  sum- 
mons in  the  consolidated  case  is  not  required.  lb. 

TAXES  AND  TAXATION  ? 

Railroad  Cars  Owned  by  Foreign  Corporations — ^Average  Number. 
— Railroad  cars  owned  by  foreign  corporations  and  used  and  employed 
in  this  state  are  subject  to  taxation,  and  where  the  number  of  such  cars 
within  the  state  is  continually  changing  the  state  board  of  equalization 
has  a  right  to  base  its  assessment  on  an  appraisement  and  valuation  of 
the  average  number  habitually  used  and  employed.  The  American  Re- 
frigerator  Transit  Co,  v.  Adanis  et  al.  as  State  Board  of  Equalisa- 
tion 119. 

Same— Statutory  Construction — Constitutional  Law — Retro- 
spective Law. — The  act  of  April  i,  1897,  (Session  Laws  1897  p..  259) 
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providing  a  mode  of  ascertaining  the  average  number  of  cars  in  use  in 
the  state  belonging  to  individuals  or  corporations  other  than  railroad 
companies  operating  a  line  of  railroad,  is  not  retrospective  as  to  taxes 
for  the  year  1897  as  such  cars  were  already  subject  to  taxation  and  this 
act  merely  provides  a  method  of  ascertaining  the  average  number  in 
use  during  the  year.   lb. 

Railroad  Cars  Owned  Outside  the  State — Uniformity — Consti- 
tutional Law. — The  act  (Session  Laws  1897  page  259)  providing  a 
method  for  ascertaining  the  average  number  of  cars  in  use  in  the  state 
and  owned  by  individuals  or  corporations  other  than  railroad  com- 
panies operating  a  line  of  railroad,  is  not  in  violation  of  the  rule  of 
tmiformity  of  taxes  enjoined  by  section  3  article  10  of  the  constitution 
because  it  excepts  from  its  operation  cars  belonging  to  railroad  com- 
panies operating  a  line  of  railroad.   lb. 

Same. — The  act  (Session  Laws  1897  page  259)  is  not  in  violation  of 
the  14th  amendment  of  the  constitution  of  the  United  States  because  it 
fails  to  provide  an  opportunity  for  the  owners  of  cars  to  be  heard  as 
such  an  opporunity  is  afforded  by  the  act  of  1891  (Session  Laws  1891 
page  293).   lb. 

Pleading — Limitation — Paying  Taxes. — In  an  action  for  the  re- 
covery of  the  possession  of  real  estate  an  answer  that  attempted  to 
plead  the  statute  of  limitations  and  which  alleged  that  defandant  had 
been  in  possession  the  prescribed  length  of  time,  and  had  paid  taxes, 
but  failed  to  allege  that  all  taxes  legally  assessed  against  the  premises 
had  been  paid  was  insufficient  to  state  a  defense  to  the  action.  Eber- 
ville  V,  The  Leadville  Tunneling ^  Mining  and  Drainage  Co.  241. 

Exemptions. — Exemptions  from  taxation  are  to  be  strictly  construed 
and  cannot  be  enlarged  by  construction.  The  priilege  must  be  limited 
to  the  very  terms  of  the  law  under  which  it  is  claimed.  Murray,  Re- 
ceiver V,  The  Board  of  County  Commissioners  of  Montrose  County  427. 

Exemptions — Water  Rights — Ditches. — Where  a  ditch  company 
conveyed  to  the  consumers  under  the  ditch,  water  rights  by  deeds  which 
vested  in  them  the  right  to  the  perpetual  use  of  a  certain  amount  of 
water  flowing  through  the  ditch  and  with  a  proviso  than  when  the  com- 
pany had  sold  water  rights  to  the  extent  of  the  carrying  capacity  of  the 
ditch,  the  ditch  system  should  be  turned  over  to  the  holders  of  water 
rights,  so  long  as  the  company  retains  an  in  terest  in  the  ditch  with 
water  rights  unsold  it  is  not  exempt  from  taxation  under  the  constitu- 
tion and  statutes  exempting  ditches  owned  and  used  by  individuals  or 
corporations  for  irrigating  lands  owned  by  such  individuals  or  cor- 
porations, or  the  individual  members  thereof.   Jb. 
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No  Taxes  Due — ^Liabilities  op  Counties. — Section  3776  Mills  Ann. 
Stats,  which  provides  that  when  land  is  wrongfully  sold  on  which 
no  tax  is  at  the  time  due,  the  county  shall  refund  to  the  purchaser  the 
principal  with  interest  at  twenty-five  per  cent  per  annum  is  not  limited 
to  sales  which  are  valid  in  all  other  respects  except  that  mentioned  in 
the  section.  Merely  because  the  sale  is  also  void  for  some  other  reason 
than  the  one  mentioned  in  this  particular  section  makes  it  none  the  less 
void  because  at  the  time  no  tax  was  due.  The  Board  of  County  Com- 
missioners of  Rio  Grande  County  v.  Whelen  et  al.  435. 

Land  Bid  In  by  County — ^Assignment  of  Certificate. — ^Where  land 
was  bid  in  by  the  county  at  a  tax  sale,  an  assignment  of  the  certificate 
by  the  county  clerk  indorsing  on  the  back  thereof  the  words  "Assigned 
to/'  giving  the  name  of  the  assignee  and  dated  and  signed  by  the  clerk, 
accompanied  by  a  formal  assignment  on  the  face  of  the  certificate  un- 
der the  official  seal  and  signature  of  the  clerk,  was  a  sufficient  compli- 
ance with  section  3898  Mills  Ann.  Stats,  providing  that  such  certificates 
may  be  assignable  by  indorsement.  Besides  under  the  provisions  of 
section  3888  Mills  Ann.  Stats,  the  assignment  to  be  made  by  the  county 
clerk  is  not  limited  to  assignment  by  indorsement,  but  any  assignment 
in  proper  legal  language  is  sufficient.   lb. 

Same — Claim  Against  County. — The  assignment  of  a  tax  sale  cer- 
tificate carries  with  it  and  vests  in  the  assignee  all  the  rights  of  the 
original  purchaser.  And  where  the  original  purchaser  had  a  right  of 
action  against  the  county  to  recover  back  the  purchase  money,  the  same 
right  vests  in  the  assignee  without  a  specific  assignment  of  the  right  of 
action.  And  where  land  is  bid  in  by  the  county  an  assignee  of  the  cer- 
tificate has  the  same  right  of  action  against  the  county  to  recover  back 
the  purchase  money  as  though  he  were  an  original  purchaser.   lb. 

No  Tax  Due — Liability  of  County — Constitutional  Law. — ^That 
part  of  section  3776  Mills  Ann.  Stats,  which  provides  for  the  recovery 
of  interest  at  the  rate  of  twenty-five  per  cent  per  annum  from  the 
county  by  the  purchaser  at  tax  sale  where  land  is  sold  on  which  no 
tax  is  due  is  in  the  nature  of  a  penalty  and  to  the  extent  that  it  provides 
lor  the  payment  of  such  interest  is  not  germane  to  the  subject  matter 
as  declared  in  the  title  of  the  act  and  is  unconstitutional  and  void.   lb. 

Sale  of  Realty  fok  Delinquent  Personal  Tax. — Real  estate  of  one 
who  defaults  in  the  payment  of  taxes  thereon  and  on  his  personalty  may 
be  sold  for  delinquent  t^ixes  on  both.    Cramer  v.  Armstrong  496. 

Excessive  Tax — Void«  Sale. — ^A  tax  sale  made  for  an  amount  in  ex- 
cess of  what  is  legally  due  for  taxes,  interest  and  penalties  is  void.    lb. 

Same. — ^Where  town  lots  were  separately  listed  and  valued  and  the 
improvements  on  each  were  separately  valued,  but  in  extending  the 


Index.  .  681 


TAX  BALRB—CanUnved, 


tax  on  the  roll  only  the  total  valuation  was  entered  and  in  apportioning 
the  tax  part  of  the  value  of  the  improvements  on  one  lot  was  added  to 
the  other  and  the  latter  was  sold  for  the  taxes  as  estimated  on  this  ex- 
press valuation,  the  sale  was  void.   lb. 

Same — Grantee  Agkeeing  to  Pay  Taxes — Estoppel. — ^A  grantee  who 
agrees  to  pay  all  taxes  due  upon  the  property  conveyed  agrees  only  to 
pay  all  taxes  lawfully  due  and  is  not  estopped  to  object  to  a  sale  for 
•excessive  taxes.  lb. 

TRUSTS  AND  TRUSTEES: 

Corporations. — ^Thc  title  to  property  belonging  to  a  corporation  is 
vested  in  it  for  the  use  and  benefit  of  its  stockholders  and  it  holds  the 
property  as  a  trustee.  The  Gletigary  Consolidated  Mining  Co.  et  ctL  v. 
Boehmer  et  aL  i. 

Dealing  with  Trust  Property. — ^Where  the  trustee  without  the  full 
Icnowledge  and  consent  of  his  cestui  que  trust,  in  dealing  with  the  trust 
property  assumes  to  act  as  both  vendor  and  vendee,  the  cestui  que  trust 
may  avoid  the  transaction  at  his  election  without  regard  to  its  fairness 
•or  tmfaimess.   lb. 

Pleading. — In  an  action  for  possession  where  defendant  attempted  to 
defend  on  the  ground  that  plaintiff  was  trustee  of  the  legal  title  for 
•defendant's  benefit,  an  answer  which  alleges  a  contract  between  defend- 
ant and  another  party  whereby  defendant  withdrew  his  protest  to  a 
patent  applied  for  by  the  other  party  to  a  placer  claim  including  the 
land  in  controversy  of  which  defendant  was  at  the  time  an  actual  oc- 
'Cupant  and  in  consideration  of  which  defendant  was  to  have  a  deed  to 
the  land  he  occupied  as  soon  as  a  patent  isued  thereto,  but  which  fails 
to  conect  plaintiff  witl^  the  contract  or  to  charge  plaintiff  with  notice 
thereof,  and  shows  that  the  party  with  whom  the  contract  was  made 
was  not  the  patentee  of  the  land,  is  insufficient  to  state  a  defense  to 
the  action.  Eberville  v.  The  Leadville  Tunneling,  Mining  and  Drainage 
Co.  241. 

Act  of  Trustee  in  Violation  of  the  Trust  Not  Binding  on  Cestui 
•QUE  Trust. — ^A  trustee  for  mortgage  bondholders  who  in  violation  of 
the  trust  consents  that  receiver's  certificates  shall  be  given  a  preference 
lien  over  the  mortgage  bonds  does  not  thereby  bind  the  bondhlders  or 
•«stop  them  to  object  to  the  validity  of  such  certificates.  The  Belknap 
Savings  Bank  v.  The  Lamar  Land  and  Canal  Co..  et  al.  326. 

Same — ^Admission  of  Trustee. — ^In  an  action  to  foreclose  and  for  the 
•appointment  of  a  receiver  by  a  minority  bondholder,  wherein  the  trustee 
was  made  defendant  and  charged  with  being  unfaithful  to  its  trust  and 
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antagonistic  to  the  bondholders,  admissions  in  the  answer  of  the  ir:i<tte 
are  not  binding  on  other  bondholders  not  parties  to  the  action.    //;. 

Mortgages — Foreclosure  Without  Request  of  Holder  of  Note — 
Interest  Coupons. — Where  a  securities  company  transferred  a  note 
with  interest  coupons  secured  by  deed  of  trust  and  upon  representation 
of  the  securities  company  that  certain  of  the  coupons  would  be  paid 
they  were  detached  from  the  note  by  the  holder  and  sent  to  the  com- 
pany, who  failed  to  pay  them  but  assuming  to  own  the  coupons  and 
without  any  request  or  authority  from  the  holder  proceeded  to  fore- 
close the  deed  of  trust  and  purchased  the  property  in  its  own  name,  the 
foreclosure  was  voidable  at  the  option  of  the  holder  of  the  note. 
Cheney  v,  Crandell  385. 

Same — Innocent  Purchaser. — Where  a  trustee  in  a  deed  of  tr>st 
who  was  the  president  of  a  securities  company  fraudulently  foreclosed 
the  deed  of  trust  without  the  consent  of  the  holder  of  the  note  and 
bought  the  property  in  the  name  of  the  company,  and  afterwards  the 
company  went  into  the  hands  of  a  receiver,  a  purchaser  of  the  property 
from  the  receiver,  who  was  informed  by  the  receiver  that  the  fore- 
closure sale  was  a  fraud  and  that  the  trust  deed  still  existed  as  a  lien 
upon  the  property,  was  not  an  innocent  purchaser,  but  took  the  property 
with  notice  of  the  defects  in  the  title.    lb. 

Trust  Deeds — Fraudulent  Foreclosure — Owner  of  Equity  of 
Redemption  May  Object  to  Sale. — Where  a  deed  of  trust  is  fraudu- 
lently foreclosed,  without  the  consent  of  the  holder  of  the  note  the 
owner  of  the  equity  of  redemption  as  well  as  the  holder  of  the  note 
may  assail  the  validity  of  the  foreclosure  sale.   lb, 

VENDOR  AND  VENDEE? 

Trusts  and  Trustees — Dealing  with  Trust  Property. — Where  the 
trustee  without  the  full  knowledge  and  consent  of  his  cestui  que  trust,  in 
dealing  with  the  trust  property  assumes  to  act  as  both  vendor  and 
vendee,  the  cestui  que  trust  may  avoid  the  transaction  at  his  election 
without  regard  to  its  fairness  or  unfairness.  The  Glengary  Consoli- 
dated Mining  Co.  et  al.  v.  Bochmer  et  al.  i. 

Purchasing  Outstanding  Title. — In  an  action  for  possession  of 
real  estate  where  plaintiff  claimed  that  defendant  went  into  possession 
under  contract  of  purchase  from  plaintiff  and  was  therefore  estopped 
to  deny  plaintiff's  title,  and  defendant  denied  going  into  possession  un- 
der such  contract  and  alleged  that  having  discovered  plaintiff's  fraud 
she  repudiated  the  contract  with  plaintiff  and  purchased  an  outstanding 
equity  of  redemption  and  entered  into  possession  thereunder,  and  upon 
conflicting  evidence  that  issue  was  decided  in  favor  of  defendant,  the 
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finding  of  the  jury  disposed  of  plaintiffs  contention  and  it  was  unnec- 
essary to  determine  whether  a  vendee  who  takes  possession  of  real  estate 
under  contract  of  purchase  is  estopped  to  deny  the  title  of  the  vendor. 
Cheney  v,  Crandell  583. 

Innocent  Puschaseil — ^Where  a  trustee  in  a  deed  of  trust  who  was 
president  of  a  securities  company  fraudulently  foreclosed  the  deed  of 
trust  without  the  consent  of  the  holder  of  the  note  and  bought  the 
property  in  the  name  of  the  company,  and  afterwards  the  company 
went  into  the  hands  of  a  receiver,  a  purchaser  of  the  property  from  the 
receiver,  who  was  informed  by  the  receiver  that  the  foreclosure  sale 
was  a  fraud  and  that  the  trust  deed  still  existed  as  a  lien  upon  the 
property,  was  not  an  innocent  purchaser,  but  took  the  property  with 
notice  of  the  defects  in  the  title.   lb. 

VENUE : 

Corporations — Failure  to  File  Annual  Statement. — The  proper 
place  for  trial  of  an  action  against  the  directors  of  a  corporation  ta 
recover  the  statutory  penalty  for  failure  to  file  the  annual  statement 
required  by  section  491  Mills  Ann.  Stats,  is  in  thie  county  where  the 
corporation  had  its  general  office  and  carried  on  its  principal  business 
and  where  the  annual  statement  should  have  been  filed.  Woodworth  et 
a  I.  V.  Henderson  581. 

Application  to  Change  Place  of  Trial — Jurisdiction. — Where  an 
action  is  brought  in  a  different  county  than  that  fixed  by  the  code  as  the 
proper  place  of  trial  and  an  application  is  made  in  due  time  for  a  change 
of  the  place  of  trial  to  the  proper  county,  the  application  ousts  the 
court  in  which  the  action  is  pending  of  jurisdiction  except  for  the  pur- 
pose of  granting  the  application,  and  any  further  proceeding  by  such 
court  is  void.   Ih, 

Change  of  Venue — ^Waiver. — Where  a  judge  in  vacation  of  his  own 
motion  ordered  a  cause  transferred  to  the  district  court  of  another 
county,  and  the  court  to  which  the  transfer  was  made  had  jurisdiction 
of  the  subject  matter,  and  when  the  cause  was  called  for  trial  the 
plaintiff  appeared  and  consented  to  proceed  with  the  trial,  he  waived 
objection  to  the  order  of  the  court  transferring  the  case.  Cheney  v» 
Crandell  383. 
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WATER  RIGHTS: 

Assault — Self-Defense — ^Instructions. — In  a  prosecution  for  as- 
sault with  intent  to  murder  and  of  assault  with  a  deadly  weapon  where 
the  difficulty  grew  out  of  a  dispute  as  to  the  relative  rights  of  the  de- 
fendant and  the  prosecuthig  witness  to  the  use  of  water  from  a  joint 
irrigating  ditch  and  there  was  evidence  that  the  prosecuting  witness 
was  storing  water  in  a  fish  pond  while  defendant  needed  it  for  irriga- 
tion, although  the  only  legitimate  defense  the  defendant  had  was  the 
defense  of  his  person,  yet  where  the  court  had  told  the  jury  by  other 
instructions  that  defendant  fired  the  shot  to  protect  his  property,  he 
should  have  given  an  instruction  asked  by  defendant  to  the  effect  that 
when  needed  for  immediate  use  for  irrigating  lands  by  others  having 
such  rights,  one  might  not  divert  water  from  a  natural  stream  for 
storage  purposes.    Newby  v.  The  People  16. 

Practice — Pleading  and  Proof — Variance. — In  an  action  by  a  water 
consumer  against  the  successor  of  a  ditch  company  to  compel  the  suc- 
cessor to  carry  out  the  contract  of  the  original  ditch  company  to  fur- 
nish plaintiff  water,  where  defendant  alleg«l  in  its  answer  an  uncon- 
ditional power  from  plaintiff  and  other  water  consumers  to  a  com- 
mittee to  organize  the  new  company  to  purchase  the  ditch  of  the  old 
one,  and  that  defendant  was  proceeding  under  such  power  and  was 
ready  to  deliver  to  plaintiff  all  the  water  he  was  entitled  to  under  the 
terms  of  the  reorganization,  and  plaintiff  denied  any  contract  whatever 
by  which  he  agreed  to  the  plan  of  the  reorganization,  evidence  was 
admissible  of  the  execution  of  a  power  conditioned  that  two-thirds  of 
the  water  right  owners  should  join  in  its  execution.  And  where  plaintiff 
claimed  no  surprise  at  the  proof,  nor  asked  for  a  continuance  on  ac- 
count thereof,  but  introduced  proof  in  support  of  his  theory  of  the  case 
he  cannot  complain  of  the  variance.  Defendant  might  have  been  re- 
quired to  amend  its  answer  to  correspond  to  the  proof,  but  its  failure  to 
do  so  would  not  justify  the  reversal  of  the  judgment  where  substantial 
justice  has  been  done.  Doland  v.  The  Grand  Valley  Irrigation 
Co,  150. 

Evidence — Opinion  of  Witnesses. — On  an  issue  as  to  whether  two- 
thirds  of  the  water  right  owners  in  a  certain  ditch  had  signed  an  agree- 
ment, direct  evidence  of  witnesses  that  two-thirds  had  signed  and  that 
they  had  arrived  at  the  ultimate  fact  by  an  examination  of  the  records 
of  the  ditch  company  from  which  they  ascertained  the  total  number 
amd  compared  this  list  with  the  number  who  signed  the  agreement,  was 
not  objectionable  as  being  the  opinion  of  the  witnesses  because  they 
failed  to  give  the  total  number  of  water  right  owners  and  the  number 
who  signed  the  agreement   lb. 
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Contracts — ^Agency — ^Authomty  Delegated  to  Committee  May  be 
Executed  by  Majority. — Where  the  water  right  owners  in  a  ditch  dele- 
gated to  a  committee  authority  to  reorganize  the  company  and  the  in- 
strument creating  the  committee  authorized  a  majority  to  act,  it  is  im- 
material that  one  of  the  committee  did  not  participate  in  its  delibera- 
tions where  a  majority  of  the  committee  concurred  in  the  action.   lb. 

Reversal  of  Decree — New  Trial — Res  Judicata. — ^Where  on  appeal 

from  a  judgment  decreeing  to  junior  appropriators  a  prior  right  to  the 
waters  of  a  tributary  stream  on  the  ground  that  they  had  largely  in- 
creased the  flow  of  such  stream  by  the  drainage  of  adjacent  lands  the  ap- 
pellate court  sustained  the  lower  court  to  the  extent  that  such  junior  ap- 
propriators were  entitled  to  the  increase  of  water  they  had  caused  to  flow 
in  the  stream,  but  reversed  the  judgment  because  it  decreed  them  all  the 
water  in  the  stream  instead  of  only  the  increase,  and  the  cause  was  re- 
manded for  a  new  trial,  on  a  second  trial,  no  finding  of  fact  made  by 
the  lower  court  on  the  former  trial,  or  which  the  appellate  court  said 
was  supported  by  the  evidence,  was  res  judicata  of  any  fact  upon  which 
the  rights  of  the  parties  to  the  waters  of  such  stream  depended.  The 
Buckets  Irrigation,  Milling  and  Improvement  Co.  et  al.  v.  The  Platte 
Valley  Irrigation  Co,  187. 

Tributary  Streams — Burden  of  Proof. — In  an  action  where  plaintiff 
sought  to  restrain  defendants  from  diverting  water  from  a  source  al- 
leged to  be  tributary  to  the  stream  from  which  plaintiff  was  entitled  to 
a  prior  appropriation  and  where  defendants  denied  that  the  source  from 
which  they  diverted  water  was  tributary  to  the  stream  from  which 
plaintiff  took  water  the  burden  of  proof  was  on  plaintiff  to  show  that 
it  was  a  tributary  and  not  on  the  defendant  to  show  that  it  was  not.   lb. 

Modification  of  Decree  After  Affirmance. — Where  on  appeal  kom 
a  decree  involving  the  right  to  maintain  and  use  water  from  two  ditches 
used  as  feeders  to  a  main  ditch  the  decree  abating  one  of  the  ditches  on 
the  ground  that  by  percolation  it  drew  water  from  the  main  stream 
was  affirimed,  and'  as  to  the  other  ditch  the  decree  was  reversed  and  re- 
manded for  a  new  trial,  and  on  the  second  trial  defendants  filed  a 
supplementary  answer  alleging  that  the  channel  of  the  stream  had  so 
changed  as  to  make  it  necessary  for  them  to  move  the  headgate  of 
their  main  ditch  further  up  the  stream  and  asking  a  modification  of 
the  former  decree  so  as  to  permit  them  to  utilize  the  feeder  ditch  that 
had  been  abated  for  the  purpose  of  diverting  the  water  from  the  stream 
to  supply  their  main  ditch  and  also  alleging  that  the  part  of  the  ditch 
desired  to  be  so  used  would  not  draw  water  from  the  stream  except 
through  its  headgate,  and  issue  being  joined  thereon  the  trial  court  by 
its  findings  recognized  that  defendants  were  entitled  to  the  modification 
tsked,  but  in  the  decree  failed  to  affirmatively  modify  the  former  decree. 
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on  appeal  the  decree  will  be  reversed  and  the  cause  remanded  with 
directions  to  enter  a  decree  affirmatively  modifying  the  former  decree 
as  demanded  in  defendants'  supplemental  answer.    lb. 

Corporations — Transfer  of  Certificates. — Where  a  ditch  company 
had  issued  certain  certificates  for  perpetual  water  rights  and  recognized 
the  transfer  of  said  certificates  without  requiring  a  surrender  of  the 
certificates  or  that  the  transfers  be  made  on  the  books  of  the  company, 
it  waived  that  requirement  and  a  subsequent  purchaser  of  the  ditch  and 
rights  of  the  company  under  a  deed  that  expressly  reserved  said  cer- 
tificates cannot  object  to  such  transfers.  The  Grand  Valley  Irrigation 
Co,  V.  Lesher  et  al.  273. 

Pleading. — In  an  action  against  an  irrigation  company,  which  had 
purchased  the  ditch  and  rights  of  another  company,  to  enforce  a  per- 
petual and  non-assessable  water  right  in  the  ditch,  granted  to  plaintiff 
by  defendant's  grantor,  where  plaintiff  alleged  that  defendant  furnished 
water  at  plaintiff's  headgate  free  of  cost,  it  was  no  denial  of  that  al- 
legation for  defendant  to  aver  in  its  answer  that  upon  taking  possession 
it  notified  plaintiff  that  he  had  no  right  to  take  or  use  water  without 
cost.  Nor  was  it  any  defense  to  the  action  to  allege  the  manner  in 
which  defendant  obtained  title,  or  the  purpose  thereof,  or  the  cost  of 
the  ditch,  or  ownership,  or  that  it  had  no  funds,  or  that  repairs  were 
necessary,  or  that  the  company  was  not  formed  for  the  purpose  of  sell- 
ing or  renting  water,  or  that  plaintiff  had  never  offered  to  pay  for 
water;  unless  the  title  alleged  was  superior  to,  and  in  fact  not  subject 
to,  plaintiff's  right.     Ih. 

Pleading — Negative  Pregnant. — In  an  action  to  quiet  title  to  and 
enforce  a  perpetual  non-assessable  water  right,  a  denial  that  such  con- 
veyances were  executed  to  plaintiff  "as  operated  to  convey  perpetual 
or  non-assessable  water  rights"  is  a  mere  negative  pregnant   lb. 

Easement  in  Ditch. — ^A  perpetual  right  to  have  a  certain  quantity 
of  water  to  flow  through  an  irrigating  ditch  is  an  easement  in  the 
ditch.  lb. 

Pleading — Conveyance — Easement. — Where  a  ditch  company  in- 
corporated for  the  purpose  of  building  a  certain  ditch,  and  which  owned 
no  other  ditch,  issued  a  certificate  to  the  effect  that  the  party  to  whom 
it  was  issued  was  the  owner  of  a  water  right  of  a  certain  amount  in 
the  company  and  that  the  same  was  free  from  all  dues  and  assessments, 
the  certificate  was  a  sufficient  conveyance  in  writing  of  a  perpetual  and 
non-assessable  water  right  and  easement  in  the  ditch  of  the  company, 
and  where  the  company  issuing  the  certificate  as  well  as  its  successor 
had  ever  since  the  issuance  of  such  certificate  delivered  water  to  the 
certificate  holder  through  his  headgate  and  lateral  ditches,  it  was  an 
intepretation  of  the  certificate,  and  in  an  action  by  such  certificate 
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,a  holder  against  a  company,  which  succeeded  by  purchase  to  the  owner- 

22  ship  of  the  ditch  and  rights  of  the  issuing  company,  to  quiet  title  to 

such  water  right  and  easement,  a  complaint  that  alleges  the  foregoing 
^  facts  states  a  cause  of  action.    lb. 

Hi. 

ci  'Consideration — Written    Instruments — Waiver. — A    written    in- 

ii  strument  imports  a  consideration,  and  in  an  action  to  quiet  title  to  a 

^  water  right  evidenced  by  a  written  certificate,  a  consideration  need  not 

^  be  proven  in  the  first  instance.    And  where  the  plaintiff  offered  to  show 

„.  the  whole  transaction  which  resulted  in  the  execution  of  the  certificate. 

,  which  evidence  was  excluded  on  the  objection  of  defendant,  the  de- 
fendant cannot  afterwards  object  that  no  consideration  was  shown.    lb. 

^  Easements — Notice. — Where  an   irrigation  company  purchased  the 

ditch  and  rights  of  another  company  through  the  foreclosure  of  a  deed 
of  trust  that  expressly  reserved  certain  perpetual  and  non-assessable 

I  water  rights,  and  the  county  records  disclosed  that  the  articles  of  in- 

corporation  of  the  grantor  company  provided  for  such  water  rights, 
and  that  certificates  had  been  issued  therefor,  and  along  the  line  of 
the  ditch  were  the  hcadgates,  lateral  ditches  and  cultivated  lands  of  the 
owners  of  such  water  rights,  the  purchaser  was  charged  with  notice  and 
took  the  ditch  burdened  with  the  easement  of  such  perpetual  water 
rights.    lb. 

Riparian  Rights — Common  Law. — The  act  of  1861  adopting  the 
common  law  was  limited  to  the  extent  that  it  was  applicable  to  our 
conditions.  The  law  of  necessity  rendered  the  common  law  doctrine  of 
riparian  rights  wholly  inapplicable  in  this  jurisdiction  and  required  its 
abrogation,  so  that  notwithstanding  the  declaration  of  the  statute  it 
has  never  been  recognized  as  controlling  in  the  matter  of  water  rights. 
Crippcn  v.  White  ct  al,  298. 

Statutory  Construction. — The  act  of  1861  providing  that  all  per- 
sons who  own  or  hold  a  possessory  right  to  any  land  on  the  bank, 
margin  or  neighborhood  of  any  stream  of  water  should  be  entitled  to 
the  use  of  the  water  of  said  stream,  for  the  purpose  of  irrigation,  does 
not  purport  to  vest  title  to  water  in  a  stream  in  the  owner  of  lands 
thereon,  but  its  object  was  to  secure  to  such  owners  the  right  to  divert 
water  for  the  purpose  of  irrigation.   lb. 

Partition. — Owners  of  priority  of  rights  to  divert  water  from  a 
stream  arc  not  owners  of  water  in  the  stream  so  as  to  maintain  an 
action  for  partition  of  the  water  of  the  stream,    lb. 

Pleading — Abandonment — Estoppel — Increase  of  Natural  Fixjw 
OF  Stream. — In  an  action  to  establish  a  priority  of  water  rights  an(? 
to  restrain  defendants  from  interfering  therewith,  defenses  of  abandon- 
ment, estoppel  and  increase  by  defendants  of  the  natural  flow  of  the 
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stream  are  defenses  of  new  matter  and  must  be  specially  pleaded.    The 
Hector  Mining  Co,  v.  The  Valley  View  Mining  Co,  315. 

Pleading. — In  an  action  to  establish  priority  of  water  rights  and  to 
restrain  defendants  from  interfering  therewith  where  the  complaint 
alleged  in  one  paragraph  that  plaintiff  was  entitled  to  and  had  bene- 
ficially used  no  miner's  inches  of  water,  and  in  a  subsequent  para- 
graph alleged  that  it  required  the  immediate  and  uninterrupted  use  of 
10  miner's  inches  of  water  for  milling  purposes  and  the  evidence 
showed  that  the  10  inches  were  claimed  as  necessary  for  operating 
plaintiff's  stamp  mills  and  vanners  and  the  rest  of  it  for  power  purposes 
in  operating  the  machinery  of  the  mill  and  that  the  no  inches  consti- 
tuted the  quantity  needed  for  the  two  distinct  purposes,  the  plaintiff  was 
not  limited  by  his  pleading  to  a  decree  for  10  miner's  inches.   lb. 

Appropriation — Abandonment^ — Where  plaintiff  claimed  an  ap^ 
propriation  of  water  from  two  creeks  and  the  point  of  diversion  was 
from  one  creek  above  the  point  of  confluence,  but  before  defendant's 
rights  had  attached  he  built  a  dam  in  the  other  creek  and  a  ditch  there- 
from through  which  he  caused  the  water  to  flow  from  the  second  creek 
into  the  first  above  the  point  of  diversion  and  thence  into  and  through 
a  ditch  to  the  place  of  use,  it  was  an  appropriation  of  the  water  of 
both  creeks,  and  a  cessation  of  the  use  of  the  ditch  between  the  creeks 
without  an  intention  to  abandon,  was  not  an  abandonment  of  th  water 
of  the  second  creek.  And  where  defendants  subsequently  constructed 
a  ditch  above  plaintiff's  by  which  they  conducted  water  from  the  second 
to  the  first  creek  and  thence  to  their  mills  and  after  its  use  turned  the 
water  of  both  creeks  back  into  the  first  so  that  it  ran  down  to  plaintiff 
in  sufficient  quantity  to  supply  its  appropriation,  plaintiff  was  not  re- 
quired to  keep  up  its  ditch  between  the  creeks  or  to  take  water  directly 
from  the  second  in  order  to  preserve  its  priority  of  right  thereto.   lb. 

Decree — Return  of  Water. — ^In  an  action  to  restrain  defendants 
from  interfering  with  plaintiffs  prior  appropriation  defendants  cannot 
complain  of  that  part  of  a  decree  which  provides  that  as  long  ais  de- 
fendants return  the  water  diverted  by  them  to  the  natural  stream  after 
they  have  used  it  in  sufficient  quantity  to  supply  plaintiff's  appropriation 
this  should  not  be  considered  a  violation  of  the  injunction  granted.   lb. 

Mortgages — Release  of  Part  of  Property. — Where  a  trust  deed  to 
lands,  an  irrigating  canal  and  water  rights,  provided  that  water  rights 
covered  by  the  deed  might  be  released  by  the  trustee  from  its  lien 
whenever  and  as  they  were  sold  at  a  specified  price  and  the  proceeds 
of  the  sale  deposited  with  the  trustee,  to  be  applied  to  the  payment  of 
interest  on  the  bonds,  and  to  a  sinking  fund  for  the  payment  of  the 
principal,  and  where  the  mortgagor  transferred  all  of  the  proper^ 
covered  by  the  mortgage  to  another  corporation  which  went  into  pos- 
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session  and  enjoyment  of  the  property,  releases  to  water  rights  by  the 
trustee  to  such  gantee,  even  though  they  were  made  in  consideration 
of  money  from  time  to  time  advanced  by  the  grantee,  some  of  which 
went  to  the  pa3rment  of  interest  on  the  bonds,  were  not  in  compliance 
with  the  terms  of  the  trust  deed  and  were  properly  canceled.  Tim 
Laniar  Land  and  Canal  Co,  et  al.  v.  The  Belknap  Savings  Bank  344. 

Appurtenances. — ^A  vested  right  to  the  use  of  water  for  milling  pur- 
poses carries  with  it  the  appurtenant  right  of  a  right  of  way  for  a 
ditch  through  which  to  divert  the  water  to  the  place  of  use,  but  it  does 
not  carry  with  it  as  an  appurtenant  a  right  to  the  land  on  which  the 
^mill  is  constructed.    Cleary  v.  SkiMch  et  al.  362. 

Corporations — ^Ditch  G)mpani£S — Mortgages. — Where  a  ditch  com- 
pany mortgaged  its  entire  line  of  ditch,  with  all  laterals  and  reservoirs, 
then  in  existence  or  thereafter  to  be  constructed,  its  pump,  boiler,  pipes 
and  all  appliances  and  fixtures  used  in  the  operation  of  the  ditch,  to- 
gether with  all  rights,  privileges,  franchises  and  water  rights  of  the 
mortgagor,  and  after  constructing  several  miles  of  ditch  and  using  all 
the  money  borrowed  from  the  mortgagee  in  the  construction  thereof, 
the  pumping  plant  proved  to  be  inadequate  to  supply  the  ditch  with 
water  and  the  work  was  abandoned  and  the  principal  officers  of  the 
mortgagor  company  organized  another  company  and  with  their  own 
money,  and  without  using  any  of  the  mortgagor's  money  for  the  pur- 
pose, constructed  another  ditch  at  great  cost  to  conduct  water  to  the 
mortgagor's  ditch  and  through  it  to  water  the  lands  intended  to  be 
watered  by  mortgagor's  ditch,  and  with  the  intention  of  deeding  the 
last  ditch  to  the  mortgagor  when  completed,  the  mortgagor  company 
had  neither  a  legal  nor  equitable  interest  in  the  ditch  constructed  by  the 
new  company  and  the  mortgage  lien  did  not  extend  to  such  ditch,  and 
the  fact  that  the  officers  of  the  mortgagor  company  were  also  officers  of 
the  new  company  did  not  estop  the  new  company  from  acquiring  a 
separate  and  distinct  appropriation  of  water  from  that  of  the  mortgagor 
company.  The  Farm  Investment  Co,  et  al,  v.  The  Alta  Land  and 
Water  Co,  et  al.  408. 

Taxes  and  Taxation — Exemptions — Ditches. — Where  a  ditch  com- 
pany conveyed  to  the  consumers  under  the  ditch,  water  rights  by  deeds 
which  vested  in  them  the  right  to  the  perpetual  use  of  a  certain  amount 
of  water  flowing  through  the  ditch  and  with  a  proviso  that  when  the 
company  had  sold  water  rights  to  the  extent  of  the  carrying  capacity  of 
the  ditch,  the  ditch  system  should  be  turned  over  to  the  holders  of 
water  rights,  so  long  as  the  company  retains  an  interest  in  the  ditch 
with  water  rights  unsold  it  is  not  exempt  from  taxation  under  the  con- 
f.titution  and  statutes  exempting  ditches  owned  and  used  by  individuals 
or  corporations  for  irrigating  lands  owned  by  such  individuals  or  cor- 
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porations,  or  the  individual  members  thereof.    Murry  v.  The  Board  of 
County  Commissioners  of  Montrose  County  427. 

Contracts — Notice — Innocent       Purchaser. — Secret      trusts       or 
equities  in  land  antagonistic  to  the  title  as  disclosed  by  the  record  do 
not  bind  a  bona  fide  purchaser  without  notice.    And  where  a  party  by 
a  quit  claim  deed  conveyed  all  his  right  to  the  prior  use  of  certain  water 
for  irigation  and  at  the  same  time  by  a  separate  contract  the  use  of  the 
water  was  limited  to  a  certain  tract  of  land  and  when  not  so  used  was 
to  revert  to  the  grantor,  a  purchaser  from  the  grantee  without  notice 
of  the  separate  contract  was  not  bound  by4he  limitation  and  the  grantor 
being  a  junior  appropriator  of  the  water  the  fact  that  he  constructed 
ditches  and  made  preparation  for  the  use  of  the  water  was  no  nonce 
to  the  purchaser  of  the  limitation.    King  v,  Ackroyd  488. 

G)NVEYANCE — APPURTENANCE. — Where  a  water  right  is  used  in  ir- 
rigating land  it  will  pass  with  a  conveyance  of  the  land  under  the  word 
appurtenances  without  any  specific  conveyance  or  description  in  liir 
deed,  where  it  appears  that  it  was  the  intention  of  the  grantor  that  it 
should  pass.   Ih. 

Transfer  of  Use  to  Other  Lands. — Where  a  party  conveyed  a  pri- 
ority of  right  to  the  use  of  water  he  retaining  the  rights  of  a  junior  ap- 
propriator and  the  land  originally  irrigated  by  his  grantee  with  the 
water  conveyed  became  saturated  and  boggy  so  that  the  water  could  no 
longer  be  used  thereon  with  profit,  the  grantee  or  his  successor  in  title 
could  transfer  the  use  of  the  water  to  other  lands  or  could  transfer 
it  to  other  persons  to  be  used  in  irrigating  their  lands  in  exchange  for 
water  from  another  ditch,  if  by  the  transfer  or  exchange  nj  more 
water  was  used  than  was  originally  used  and  no  other  right  of  junior 
appropriator  was  injuriously  affected,    lb. 

Eminent  Dom.\in — Right  of  Way  for  Ditch — QjNSTirLrioNAi. 
Law. — That  part  of  the  statute  relating  to  proceedings  to  condemn 
lands  for  right  of  way  for  irrigating  ditches  and  reservoirs,  which  per- 
mits the  question  of  necessity  for  taking  the  lands  fought  to  be  con- 
demned to  be  enquired  into,  is  not  unconstitutional.  Gibson  v. 
Cann  499. 

Same. — In  determining  the  question  of  necessity  for  taking  land 
sought  to  be  condemned  for  right  of  way  for  irrigating  ditches  and 
reservoirs,  the  question  as  to  whether  or  not  the  enterprise  is  practicable 
or  can  be  made  a  financial  success,  or  what  petitioner  may  be  able  to 
accomplish  in  the  way  of  obtaining  water  which  can  be  utilized  through 
his  proposed  ditch  or  reservoir  system,  cannot  be  inquired  into,    lb. 

Decrees — Condition ai^-Collateral  Attack.— A  conditional   decree 
entered  in  an  adjudication  of  water  rights  is  errc^eous,  but  it  is  not 
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void  so  as  to  be  subject  to  collateral  attack.    The  Lake  Fork  Ditch  Co. 
V.  Haley  et  al.  513. 

Decrees — Faiung  to  Number  Ditches. — In  an  adjudication  of  water 
rights  the  failure  of  a  uccree  to  number  the  ditches  as  required  by 
statute  is  merely  an  irregularity  and  does  not  make  the  decree  void  so 
as  to  be  subject  to  collateral  attack.  lb, 

WILLS : 

KviDENCE — ^Undue  INFLUENCE. — In  a  contcst  of  the  probate  of  a  will 
cm  the  ground  of  undue  influence,  evidence  that  while  the  testator  was 
livins^  "with  his  first  wife  and  about  sixteen  years  before  the  execution 
of  the  ^^ill,  proponent  entered  the  family  circle  and  by  her  machinations 
brought  about  an  estrangement  between  testator  and  his  wife  which 
led  to  a  divorce  and  a  few  yes^rs  later  to  a  marriage  between  testator 
and  proponent  is  too  remote  to  be  admitted  as  tending  to  prove  undue 
influence  in  the  execution  of  the  will.    In  re  Shell's  Estate  167. 

Same. — In  a  contest  of  the  probate  of  a  will  on  the  ground  of  undue 
influence  evidence  of  undue  influence  by  proponent  over  the  testator 
generally  or  in  other  matters  than  the  execution  of  the  will  in  order  to 
be  admissible  must  be  connected  with  direct  o^  circumstantial  evidence 
tending  to  prove  that  undue  influence  existed  and  that  it  was  exercised 
at  the  time  the  will  was  executed.    lb. 

Unnatural — Evidence. — In  a  contest  of  the  probate  of  a  will  the  in- 
trinsic character  of  the  will  itself  may  be  considered  as  evidence  show- 
ing that  it  was  unnatural,  and  extrinsic  evidence  to  that  effect  may  also 
be  admitted.    lb. 

Same. — ^A  will  whereby  the  testator  left  his  entire  4»foperty  to  his 
second  wife  with  a  request  that  she  should  at  her  death  give  the  same 
to  their  two  minor  children  will  not  be  held  unnatur^^l  because  it  ex- 
cluded the  children  of  a  former  marriage,  one  of  whom  had  been  a 
cripple  from  infancy,  where  it  does  not  appear  that  the  infirmity  in  any 
respect  incapaciated  her  from  earning  a  livelihood  and  it  does  ap- 
pear that  she  had  been  married,  and  where  the  recitals  of  the  will  which 
were  uncontradicted  gave  as  the  reasons  for  not  making  any  provision 
for  any  of  the  children  by  the  first  marriage,  that  the  testator  had  al- 
ready made  ample  provision  for  all  except  one  daughter  (the  alleged 
cripple)  and  that  as  to  her  she  had  been  a  source  of  much  annoyance 
to  him  during  all  her  life  and  that  he  had  already  given  to  her  mother 
property  which  he  expected  her  by  her  will  to  give  to  the  said 
daughter.  /&. 

G)ntest—- Trial  by  Jury— Directing  Verdict. — Upon  the  trial  in  the 
district  court  upon  appeal  from  the  county  court  in  the  matter  of  the 
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probate  of  a  contested  will,  the  contestants  are  entitled  to  have  the 
issues  tried  by  a  jury,  but  the  court  may  in  proceedings  of  this  sort,  as 
well  as  in  ordinary  civil  actions,  where  the  facts  of  the  case  require  it» 
direct  a  verdict,  and  a  failure  to  do  so  would  be  a  palpable  evasion  of 
duty.   lb. 

Undue  Influence. — In  the  contest  of  a  will  undue  influence  cannot 
be  inferred  from' motive  and  opportunity  alone,  but  there  must  be  some 
testimony,  either  direct  or  circumstantial,  to  show  that  undue  influence 
not  only  existed,  but  that  it  was  exercised  with  respect  to  the  making 
of  the  will.  lb* 

Same — ^Evidence. — Where  in  the  contest  of  a  will  the  only  evidence 
lending  to  show  undue  influence  was  testimony  that  proponent,  the 
widow  and  sole  legatee,  objected  to  the  testator's  children  by  a  former 
marriage  visiting  him  and  that  he  had  given  as  a  reason  for  not  visiting 
them  that  his  wife  would  not  let  him  and  that  he  had  said  if  it  was  to 
do  over  he  would  not  marry  proponent,  the  evidence  wholly  fails  to 
show  any  undue  influence  with  respect  to  the  making  of  the  will  and 
was  insufficient  to  submit  the  issue  to  the  jury.   lb. 

Estates  of  Decedents — Advancements. — ^Where  a  decedent  during 
her  Ufetime  advanced  to  some  of  her  heirs  sums  of  money  for  which 
they  executed  their  notes  and  on  which  they  paid  interest  and  in  her 
will  these  sums  were  not  mentioned,  in  distributing  the  estate  amongst 
the  heirs  under  the  will  these  sums  so  advanced  are  to  be  accounted  for 
as  debts  to  the  estate  and  not  as  gifts,    Haines  v.  ChrisHi  et  al.  502. 

SAMEk' — Where  a  son  of  decedent  had  received  money  from  her  dur- 
ing her  lifetime  for  which  he  had  given  his  note  and  in  her  will  ap- 
peared this  clause,  "As  long  as  my  son  lives  and  his  heirs  whatever 
received  from  my  estate  is  his,"  and  a  codicil  to  the  will  specially  men- 
tioned the  note  directing  that  if  presented  he  should  appropriate  so 
much  thereof  as  would  compensate  him  for  his  services  in  the  settle- 
ment of  the  estate  and  if  more  than  enough  to  pay  him  the  balance  to 
be  paid  to  another  heir  named,  the  clause  referring  to  whatever  was 
received  by  him  had  reference  to  what  he  received  from  the  estate  under 
the  will  and  not  to  money  received  as  a  loan  during  the  life  of  de- 
cedent* Jb. 

Estates  of  Decedents — Special  Bequests — Life  Estate — Settle- 
ment OF  Estate. — Where  a  decedent  in  her  will  specially  bequeathed 
to  her  daughter  a  life  estate  in  the  homestead  and  then  directed  the 
distribution  of  her  estate  amongst  the  heirs,  in  a  settlement  and  dis- 
tribution amongst  the  legatees  the  value  of  the  life  estate  so  bequeathed 
cannot  be  taken  into  account  and  charged  to  the  legatee,  but  where 
other  heirs  and  legatees  conveyed  to  her  their  interests  in  the  home- 
I 
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stead  the  value  of  the  interests  thus  conveyed  should  be  taken  into  ac- 
count and  charged  to  her  as  part  of  her  legacy  under  the  will,  unless  a 
state  of  facts  be  disclosed  that  shows  that  she  was  not  to  account  for 
stach  interests.  lb* 
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void  so  as  to  be  subject  to  collateral  attack.     The  Lake  Fork  Ditch  Co. 
V.  Haley  et  al.  513. 

Decrees — Failing  to  Number  Ditches. — In  an  adjudication  of  water 
rights  the  failure  of  a  uccree  to  number  the  ditches  as  required  by 
statute  is  merely  an  irregularity  and  does  not  make  the  decree  void  so 
as  to  be  subject  to  collateral  attack.   lb, 

WILLS; 

Evidence — ^Undue  Influence, — In  a  contest  of  the  probate  of  a  will 
oh  the  ground  of  undue  influence,  evidence  that  while  the  testator  was 
living  with  his  first  wife  and  about  sixteen  years  before  the  execution 
of  the  will,  proponent  entered  the  family  circle  and  by  her  machinations 
brought  about  an  estrangement  between  testator  and  his  wife  which 
led  to  a  divorce  and  a  few  yea^rs  later  to  a  marriage  between  testator 
and  proponent  is  too  remote  to  be  admitted  as  tending  to  prove  undue 
influence  in  the  execution  of  the  will.    In  re  Shell's  Estate  167. 

Same. — In  a  contest  of  the  probate  of  a  will  on  the  ground  of  undue 
influence  evidence  of  undue  influence  by  proponent  over  the  testator 
generally  or  in  other  matters  than  the  execution  of  the  will  in  order  to 
be  admissible  must  be  connected  with  direct  o|^  circumstantial  evidence 
tending  to  prove  that  undue  influence  existed  and  that  it  was  exercised 
at  the  time  the  will  was  executed.    lb. 

Unnatural — Evidence. — In  a  contest  of  the  probate  of  a  will  the  in- 
trinsic character  of  the  will  itself  may  be  considered  as  evidence  show- 
ing that  it  was  unnatural,  and  extrinsic  evidence  to  that  effect  may  also 
be  admitted.    lb. 

Same. — A  will  whereby  the  testator  left  his  entire  ^ifoperty  to  his 
second  wife  with  a  request  that  she  should  at  her  death  give  the  same 
to  their  two  minor  children  will  not  be  held  unnatural  because  it  ex- 
cluded the  children  of  a  former  marriage,  one  of  whom  had  been  a 
cripple  from  infancy,  where  it  does  not  appear  that  the  infirmity  in  any 
respect  incapaciated  her  from  earning  a  livelihood  and  it  does  ap- 
pear that  she  had  been  married,  and  where  the  recitals  of  the  will  which 
were  uncontradicted  gave  as  the  reasons  for  not  making  any  provision 
for  any  of  the  children  by  the  first  marriage,  that  the  testator  had  al- 
ready made  ample  provision  for  all  except  one  daughter  (the  alleged 
cripple)  and  that  as  to  her  she  had  been  a  source  of  much  annoyance 
to  him  during  all  her  life  and  that  he  had  already  given  to  her  mother 
property  which  he  expected  her  by  her  will  to  give  to  the  said 
daughter.  lb. 

Contest — Trial  by  Jury — ^Directing  VERDicr. — ^Upon  the  trial  in  the 
district  court  upon  appeal  from  the  county  court  in  the  matter  of  the 
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probate  of  a  contested  will,  the  contestants  are  entitled  to  have  the 
issues  tried  by  a  jury,  but  the  court  may  in  proceedings  of  this  sort,  as 
well  as  in  ordinary  civil  actions,  where  the  facts  of  the  case  require  it^ 
direct  a  verdict,  and  a  failure  to  do  so  would  be  a  palpable  evasion  of 
duty.   lb. 

Undue  Influence. — In  the  contest  of  a  will  undue  influence  cannot  f 
be  inferred  from' motive  and  opportunity  alone,  but  there  must  be  some 
testimony,  either  direct  or  circumstantial,  to  show  that  undue  influence 
not  only  existed,  but  that  it  was  exercised  with  respect  to  the  making  i 
of  the  will.  lb. 

Sams — ^Evidence. — ^Where  in  the  contest  of  a  will  the  only  evidence 
tending  to  show  undue  influence  was  testimony  that  proponent,  the  i 
widow  and  sole  legatee,  objected  to  the  testator's  children  by  a  former  i 
marriage  visiting  him  and  that  he  had  given  as  a  reason  for  not  visiting 
them  that  his  wife  would  tiot  let  him  and  that  he  had  said  if  it  was  to 
do  over  he  would  not  marry  proponent,  the  evidence  wholly  fails  to 
show  any  undue  influence  with  respect  to  the  making  of  the  will  and 
was  insuflicient  to  submit  the  issue  to  the  jury.   lb. 

Estates  of  Decedents — Advancements. — ^Where  a  decedent  during 
her  lifetime  advanced  to  some  of  her  heirs  sums  of  money  for  which 
they  executed  their  notes  and  on  which  they  paid  interest  and  in  her 
will  these  sums  were  not  mentioned,  in  distributing  the  estate  amongst 
the  heirs  under  the  will  these  sums  so  advanced  are  to  be  accotmted  for 
as  debts  to  the  estate  and  not  as  gifts.    Haines  v.  ChristU  et  al.  502. 

Same^ — ^Where  a  son  of  decedent  had  received  money  from  her  dur- 
ing her  lifetime  for  which  he  had  given  his  note  and  in  her  will  ap- 
peared this  clause,  "As  long  as  my  son  lives  and  his  heirs  whatever 
received  from  my  estate  is  his,"  and  a  codicil  to  the  will  specially  men- 
tioned the  note  directing  that  if  presented  he  should  appropriate  so 
much  thereof  as  would  compensate  him  for  Lis  services  in  the  settle- 
ment of  the  estate  and  if  more  than  enough  to  pay  him  the  balance  to 
be  paid  to  another  heir  named,  the  clause  referring  to  whatever  was 
received  by  him  had  reference  to  what  he  received  from  the  estate  under 
the  will  and  not  to  money  received  as  a  loan  during  the  life  of  de- 
cedent  lb. 

Estates  of  Decedents — Special  Bequests — Life  Estate — Settle- 
ment OF  Estate. — Where  a  decedent  in  her  will  specially  bequeathed 
to  her  daughter  a  life  estate  in  the  homestead  and  then  directed  the 
distribtition  of  her  estate  amongst  the  heirs,  in  a  settlement  and  dis- 
tribution amongst  the  legatees  the  value  of  the  life  estate  so  bequeathed 
cannot  be  taken  into  account  and  charged  to  the  legatee,  but  where 
other  heirs  and  legatees  conveyed  to  her  their  interests  in  the  home- 
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stead  the  value  of  the  interests  thus  conveyed  should  be  taken  into  ac- 
count and  charged  to  her  as  part  of  her  legacy  under  the  will,  unless  a 
state  of  facts  be  disclosed  that  shows  that  she  was  not  to  account  for 
such  interests.   lb. 
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porations,  or  the  individual  members  thereof.    Murry  v.  The  Board  of 
County  Commissioners  of  Montrose  County  427. 

Contracts — Notice — Innocent  Pukchaser. — Secret  trusts  or 
equities  in  land  antagonistic  to  the  title  as  disclosed  by  the  record  do 
not  bind  a  bona  fide  purchaser  without  notice.  And  where  a  party  by 
a  quit  claim  deed  conveyed  all  his  right  to  the  prior  use  of  certain  water 
for  irigation  and  at  the  same  time  by  a  separate  contract  the  use  of  the 
water  was  limited  to  a  certain  tract  of  land  and  when  not  so  used  was 
to  revert  to  the  grantor,  a  purchaser  from  the  grantee  without  notice 
of  the  separate  contract  was  not  bound  by  4he  limitation  and  the  grantor 
being  a  junior  appropriator  of  the  water  the  fact  that  he  constructed 
ditches  and  made  preparation  for  the  use  of  the  water  was  no  notice 
to  the  purchaser  of  the  limitation.    King  v.  Ackroyd  488. 

Conveyance — Appurtenance. — ^Where  a  water  right  is  used  in  ir- 
rigating land  it  will  pass  with  a  conveyance  of  the  land  under  the  word 
appurtenances  without  any  specific  conveyance  or  description  in  the 
deed,  where  it  appears  that  it  was  the  intention  of  the  grantor  that  it 
should  pass.   lb. 

Transfer  of  Use  to  Other  Lands. — Where  a  party  conveyed  a  pri- 
ority of  right  to  the  use  of  water  he  retaining  the  rights  of  a  junior  ap- 
propriator and  the  land  originally  irrigated  by  his  grantee  with  the 
water  conveyed  became  saturated  and  boggy  so  that  the  water  could  no 
longer  be  used  thereon  with  profit,  the  grantee  or  his  successor  in  title 
could  transfer  the  use  of  the  water  to  other  lands  or  could  tran-.fer 
it  to  other  persons  to  be  used  in  irrigating  their  lands  in  exchange  for 
water  from  another  ditch,  if  by  the  transfer  or  exchange  no  more 
water  was  used  than  was  originally  used  and  no  other  right  of  junior 
appropriator  was  injuriously  affected,    lb. 

Eminent  Domain — Right  of  Way  for  Ditch — Constitutional 
Law. — That  part  of  the  statute  relating  to  proceedings  to  condcnm 
lands  for  right  of  way  for  irrigating  ditches  and  reservoirs,  which  per- 
mits the  question  of  necessity  for  taking  the  lands  fought  to  be  con- 
demned to  be  enquired  into,  is  not  unconstitutional.  Gibson  i\ 
Cann  499. 

Same. — In  determining  the  question  of  necessity  for  taking  land 
sought  to  be  condemned  for  right  of  way  for  irrigating  ditches  and 
reservoirs,  the  question  as  to  whether  or  not  the  enterprise  is  practicable 
or  can  be  made  a  financial  success,  or  what  petitioner  may  be  able  to 
accomplish  in  the  way  of  obtaining  water  which  can  be  utilized  through 
his  proposed  ditch  or  reservoir  system,  cannot  be  inquired  into.    lb. 

Decrees — Condition ai^— Collateral  Attack.— -A  conditional  decree 
entered  in  an  adjudication  of  water  rights  is  errcfeous,  but  it  is  not 
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void  so  as  to  be  subject  to  collateral  attack.    The  Lake  Fork  Ditch  Co. 
V,  Haley  et  al,  513. 

I>ECREES — Failing  to  Number  Ditches. — In  an  adjudication  of  water 
rights  the  failure  of  a  uccree  to  number  the  ditches  as  required  by 
statute  is  merely  an  irregularity  and  does  not  make  the  decree  void  so 
as  to  be  subject  to  collateral  attack.   Ih, 

WILLS; 

Evidence — ^Undue  Influence. — In  a  contest  of  the  probate  of  a  will 
on  the  ground  of  undue  influence,  evidence  that  while  the  testator  was 
living  with  his  first  wife  and  about  sixteen  years  before  the  execution 
of  the  will,  proponent  entered  the  family  circle  and  by  her  machinations 
brought  about  an  estrangement  between  testator  and  his  wife  which 
led  to  a  divorce  and  a  few  ye^rs  later  to  a  marriage  between  testator 
and  proponent  is  too  remote  to  be  admitted  as  tending  to  prove  undue 
influence  in  the  execution  of  the  will.    In  re  Shell's  Estate  167. 

Same. — In  a  contest  of  the  probate  of  a  will  on  the  ground  of  undue 
influence  evidence  of  undue  influence  by  proponent  over  the  testator 
generally  or  in  other  matters  than  the  execution  of  the  will  in  order  to 
be  admissible  must  be  connected  with  direct  o^  circumstantial  evidence 
tending  to  prove  that  undue  influence  existed  and  that  it  was  exercised 
at  the  time  the  will  was  executed.    lb. 

Unnatural — Evidence. — In  a  contest  of  the  probate  of  a  will  the  in- 
trinsic character  of  the  will  itself  may  be  considered  as  evidence  show- 
ing that  it  was  unnatural,  and  extrinsic  evidence  to  that  effect  may  also 
be  admitted.    lb, 

* 

Same. — A  will  whereby  the  testator  left  his  entire  property  to  his 
second  wife  with  a  request  that  she  should  at  her  death  give  the  same 
to  their  two  minor  children  will  not  be  held  unnatural  because  it  ex- 
cluded the  children  of  a  former  marriage,  one  of  whom  had  been  a 
cripple  from  infancy,  where  it  does  not  appear  that  the  infirmity  in  any 
respect  incapaciated  her  from  earning  a  livelihood  and  it  does  ap- 
pear that  she  had  been  married,  and  where  the  recitals  of  the  will  which 
were  uncontradicted  gave  as  the  reasons  for  not  making  any  provision 
for  any  of  the  children  by  the  first  marriage,  that  the  testator  had  al- 
ready made  ample  provision  for  all  except  one  daughter  (the  alleged 
cripple)  and  that  as  to  her  she  had  been  a  source  of  much  annoyance 
to  him  during  all  her  life  and  that  he  had  already  given  to  her  mother 
property  which  he  expected  her  by  her  will  to  give  to  the  said 
daughter.  lb. 

Contest — Trial  by  Jury — ^Directing  Verdict. — ^Upon  the  trial  in  the 
district  court  upon  appeal  frdm  the  county  court  in  the  matter  of  the 
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probate  of  a  contested  will,  the  contestants  are  entitled  to  have  the 
issues  tried  by  a  jnry,  but  the  court  may  in  proceedings  of  this  sort,  as 
well  as  in  ordinary  civil  actions,  where  the  facts  of  the  case  require  it» 
direct  a  verdict,  and  a  failure  to  do  so  would  be  a  palpable  evasion  of 
duty.   lb. 

Undue  Influence. — In  the  contest  of  a  will  undue  Influence  cannot 
be  inferred  from' motive  and  opportunity  alone,  but  there  must  be  some 
testimony,  either  direct  or  circumstantial,  to  show  that  undue  influence 
not  only  existed,  but  that  it  was  exercised  with  respect  to  the  making 
of  the  wUl.  lb. 

Same — ^Evidence. — Where  in  the  contest  of  a  will  the  only  evidence 
tending  to  show  undue  influence  was  testimony  that  proponent,  the 
widow  and  sole  legatee,  objected  to  the  testator's  children  by  a  former 
marriage  visiting  him  and  that  he  had  given  as  a  reason  for  not  visiting 
them  that  his  wife  would  not  let  him  and  that  he  had  said  if  it  was  to 
do  over  he  would  not  marry  proponent,  the  evidence  wholly  fails  to 
show  any  undue  influence  with  respect  to  the  making  of  the  will  and 
was  insuflicient  to  submit  the  issue  to  the  jury.   lb. 

Estates  of  Decedents — Advancements. — ^Where  a  decedent  during 
her  lifetime  advanced  to  some  of  her  heirs  sums  of  money  for  which 
they  executed  their  notes  and  on  which  they  paid  interest  and  in  her 
will  these  sums  were  not  mentioned,  in  distributing  the  estate  amongst 
the  heirs  under  the  will  these  sums  so  advanced  are  to  be  accounted  for 
as  debts  to  the  estate  and  not  as  gifts.    Haines  v.  ChristU  et  al.  302. 

Same»— Where  a  son  of  decedent  had  received  money  from  her  dur* 
ing  her  lifetime  for  which  he  had  given  his  note  and  in  her  will  ap- 
peared this  clause,  "As  long  as  my  son  lives  and  his  heirs  whatever 
received  from  my  estate  is  his,"  and  a  codicil  to  the  will  specially  men- 
tioned the  i^ote  directing  that  if  presented  he  should  appropriate  so 
much  thereof  as  would  compensate  him  for  Iiis  services  in  the  settle- 
ment of  the  estate  and  if  more  than  enough  to  pay  him  the  balance  to 
be  paid  to  another  heir  named,  the  clause  referring  to  whatever  was  ( 
received  by  him  had  reference  to  what  he  received  from  the  estate  under 
the  will  and  not  to  money  received  as  a  loan  during  the  life  of  de- 
cedent lb. 

Estates  of  Decedents — Special  Bequests — Ljfe  Estate — ^Settle- 
ment OF  Estate. — Where  a  decedent  in  her  will  specially  bequeathed 
to  her  daughter  a  life  estate  in  the  homestead  and  then  directed  the 
distribution  of  her  estate  amongst  the  heirs,  in  a  settlement  and  dis- 
tribution amongst  the  legatees  the  value  of  the  life  estate  so  bequeathed 
cannot  be  taken  into  account  and  charged  to  the  legatee,  but  where 
other  heirs  and  legatees  conveyed  to  her  their  interests  in  the  home- 
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stead  the  value  of  the  interests  thus  conveyed  should  be  taken  into  ac- 
count and  charged  to  her  as  part  of  her  legacy  under  the  will,  unless  a 
state  of  facts  be  disclosed  that  shows  that  she  was  not  to  account  for 
such  interests.   lb. 
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